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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

APPELLATE  COURT 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  |MAY   TERM,    1894,    IN   THE   SEVENTY- 
EIGHTH  YEAR  OF  THE  STATE. 


5o.  1,160. 

Talbott,  Administratob,  v.  Barbbb. 

Tbubt. — Express  Trust  in  Land. — Parol  Agreement  to  Held  Proceeds  0/ 
Sale  of  Land  in  Trust. — Consideration. — Inchoate  Interest.- -While  an. 
express  trust  in  land  can  not  be  established  by  parol,  a  parol  agree- 
ment to  hold  the  proceeds  of  a  sale  of  the  land,  in  trast  for  another, 
is  valid,  if  based  apon  a  sufficient  consideration,  and  the  convey- 
ance, by  a  wife,  of  her  inchoate  interest  is  sufficient  consideration  to 
establish  such  a  trust. 

Sams. — Parol  Agreement  of  Mortgagee  to  Hold  Part  of  Proceeds  of  Sale  of 
Mortgaged  Lands  in  Trust  for  Wife. — Inchoate  Interest. — Statute  of 
Frauds. — Fraud. — Where  the  wife  joined  with  her  husband  in  exe- 
cuting a  mortgage  upon  his  real  estate,  as  security  to  an  existing 
creditor  of  the  husband,  and  the  wife  joined  therein  only  upon  the 
parol  agreement  of  the  mortgagee  that  in  consideration  of  her  signing 
the  mortgage  with  her  husband ,  and  of  her  agreement  then  made,  that 
she  would  not  appear  to  or  resist  a  foreclosure  of  the  mortgage,  and 
that  she  would  not  redeem  from  the  sale  to  be  made  on  the  foreclosure 
of  the  mortgage,  he  (the  mortgagee)  would  take  and  foreclose  the 
mortgage,  and  purchase  the  lands  at  the  foreclosure  sale,  and  would 
hold  one-third  of  the  land  for  her,  and  would  protect  her  inchoate 
interest  therein,  and,  as  soon  as  he  could  sell  the  land,  would  pay 
her  one-third  of  whatever  should  be  realized  from  the  sale  of  the 
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lands,— the  mortgage  as  executed  in  connection  with  the  parol  agree- 
ment was  not  the  creation  of  a  trust  in  or  concerning  lands  within  the 
meaning  of  either  of  sections  3391  or  6631,  R.  S.  1894,  nor  was  it  a 
trust  '4n  goods  or  things  in  action,"  as  contemplated  by  section 
6631,  supra.  The  only  thing  the  mortgagee  was  to  do  was  to 
hold  for,  and  pay  to,  the  wife  one-third  of  the  proceeds  of  the 
sale,  which  was  not  an  express  trust  in  real  estate,  but  in  the  pro- 
ceeds  of  sale ;  and  where  the  original  agreement  itself  relates  to  the 
proceeds  there  need  be  no  other  promise  after  the  sale  is  made.  To 
establish  such  trust  it  is  not  necessary  that  the  transaction  should 
be  tainted  with  fraud,  but  it  is  sufficient  to  bring  the  facts  within. 
the  rule  that  (if  the  transaction  would  result  in  fraud  upon  the  wife) 
the  statute  of  frauds  and  trusts  can  not  be  used  as  an  instrument  to 
work  a  fraud. 

Same. — Devisee  Acquiring  Property  Upon  Which  a  Trust  is  Impressed. — 
Liability  for. — In  such  case,  where  the  mortgagee  had  purchased  the 
lands  at  sheriff's  sale,  according  to  agreement,  but  died  testate  be- 
fore receiving  the  deed  therefor,  having  devised  all  such  lands  ta 
his  wife,  who  obtained  a  sheriff's  deed  therefor,  with  full  knowl- 
edge of  the  trust,  and  sold  the  same,  receiving  therefor  $8,000,  and 
held  the  same  until  her  death,  although  often  requested  to  pay  to 
the  beneficiary  the  one-third  of  the  purchase-price,  which  she  neg- 
lected to  do,  the  estate  of  the  mortgagee's  wife  will  be  held  liable 
for  the  trust  interest. 

Same. — Statute  of  Limitations. — Continuing  or  Executory  Trust. — ^The 
trust  being  a  continuing  or  executory  one,  the  statute  did  not  begin, 
to  run,  even  after  the  sale,  until  there  was  a  disavowal  of  ^the  trust 
or  a  refusal  to  perform  upon  proper  demands,  and  the  action  being- 
commenced  within  less  than  four  years  after  the  sale,  it  was  not 
barred. 

Same. — Bes  Adjudicata. — Foreclosure  of  Mortgage. — Default. — ^The  fact 
that  the  wife,  the  cestui  que  trust,  was  made  a  party  to  the  foreclos- 
ure proceeding,  was  duly  served  with  process,  and  made  default^ 
would  not  amount  to  res  adjudicata  so  as  to  debar  a  suit  on  the  trust 
agreement,  where  the  default  was  a  part  of  the  special  agreement 
creating  the  trust. 

Same. — Evidence. — DecedenVs  Estate. — Permitting  Claimant  to  Testify, 
— Abuse  of  Discretion. — Where  plaintiff's  two  daughters,  competent 
witnesses,  had,  as  the  court  determined,  made  out  a  prim^  fade  case 
for  plaintiff,  it  was  not  error,  under  such  circumstances,  for  the 
court,  of  its  own  motion,  to  call  the  plaintiff  to  the  witness  stand 
and  permit  her  to  give  her  version  of  the  transaction  in  relation  to 
the  trust,  the  suit  being  a  claim  against  a  decedent's  estate. 

From  the  Montgomery  Circuit  Court. 
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B.  Crane  and  A.  B,  Anderson,  for,  appellant. 
O.  W.  Paul  and  A.  D.  Thomas,  for  appellee. 

Reinhakd,  J. — ^The  appellee  filed  a  claim  against  the 
estate  of  appellant's  decedent.  The  statement  of  the 
claim  consisted  of  a  complaint  in  one  paragraph,  to 
which  a  demurrer  was  filed  and  overruled.  The  appel- 
lant then  filed  an  answer  in  five  paragraphs,  the  first  be- 
ing a  general  denial,  and  the  others  pleas  of  the  statute 
of  limitations  of  six,  ten  and  fifteen  years,  respectively, 
excepting  the  fifth  paragraph,  which  was  an  answer  of 
res  adjvdicata.  Demurrers  were  'sustained  to  all  the 
affirmative  answers  but  the  fourth  paragraph,  and  proper 
exceptions  were  reserved  to  all  the  adverse  rulings,  by 
the  appellant.  A  reply  of  general  denial  placed  the  cause 
at  issue.  The  first  error  assigned  and  discussed  assails 
the  ruling  upon  the  demurrer  to  the  complaint. 

The  substance  of  the  complaint  is  that  during  the  year 
1872  the  appellee,  Susan  Barber,  was  the  wife  of  Thomas 
Barber,  then  alive,  but  since  deceased;  that  she  and  her 
said  husband  then  resided  in  Hendricks  county,  In- 
diana; that  her  said  husband  was  then  the  owner  in 
fee  of  one  hundred  and  §ixty  acres  of  land  in  Hendricks 
county,  Indiana,  of  the  value  of  $7,500,  in  which  the 
appellee  then  had  her  inchoate  right  and  interest  as  the 
wife  of  said  Thomas  Barber. 

Then  follows  a  description  of  the  land,  which  we  omit. 

It  is  then  averred  that  while  appellee  and  her  said 
husband  were  in  possession  of  said  land,  he  being  the 
owner  as  aforesaid,  to  wit,  on  the  2d  day  of  October. 
1872,  her  said  husband  was  indebted  to  Jes^e  Durham, 
the  husband  of  the  decedent,  Isabel  Durham,  in  the 
sum  of  $4,000,  evidenced  by  the  promissory  notes  of 
said  Thomas  Barber  for  said  amount;  that  said  Thomas 
Barber  was  largely  indebted  to  other  persons  far  above 
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his  ability  to  pay,  and  said  Jesse  Durham  was  urging 
said  Thomas  Barber  to  execute  to  him  a  mortgage  on 
said  lands  to  secure  his  said  debt  and  give  him  a  prefer- 
ence over  other  creditors,  and  on  the  6th  day  of  March, 
1873,  said  debt  to  said  Jesse  Durham  being  still  unpaid, 
the  said  Thomas  Barber  agreed  to  execute  to  him  a  mort- 
gage on  said  lands  to  secure  said  debt,  and  that  then  the 
said  Jesse  Durham  came  to  the  appellee  (then  the  wife 
of  said  Thomas  Barber)  and  requested  her  to  sign  said 
mortgage  with  her  said  husband,  which  she  refused  to 
do;  that  said  Jesse  Durham,  being  desirous  of  obtaining 
a  mortgage  on  the  entire  interest  in  said  lands  to  avoid 
any  trouble  in  regard  to  the  title  in  making  sale  of  the 
same,  said  Jesse  Durham  then  and  there  agreed  with 
the  appellee  that  in  consideration  of  her  signing  said 
mortgage  with  her  husband,  and  of  her  agreement  then 
made  that  she  would  not  appear  to  or  resist  a  foreclosure 
of  said  mortgage,  and  her  agreement  not  to  redeem  from 
said  sale  to  be  made  on  the  foreclosure  of  such  mortgage. 
he,  the  said  Jesse  Durham,  agreed  that  he  would  take 
and  foreclose  said  mortgage  and  purchase  said  lands  at 
the  sheriff's  sale  to  be  made  on  such  foreclosure,  and  hold 
one-third  of  said  land  for  the  appellee,  and  would  pro- 
tect her  one-third  inchoate  interest  therein,  and  that  as 
soon  as  he  could  sell  said  land  he,  the  said  Jesse  Dur- 
ham, would  pay  the  appellee  one-third  of  whatever 
should  be  realized  from  a  sale  of  said  lands  when  the 
same  should  be  sold;  and  that  appellee  reposed  great 
confidence  in  said  Durham,  and  relying  on  his  said 
promises  and  agreements,  and  by  reason  of  the  con- 
fidence she  reposed  in  him,  and  without  any  other  con- 
sideration whatever,  signed  and  executed  said  mortgage 
with  her  said  husband,  and  that  appellee  fully  per- 
formed all  and  every  part  of  said  agreement  on  her  part, 
and  that  said  agreements  were  entered  into  without  any 
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fraudulent  intent;  that  said  Durham  received  and  ac- 
cepted said  mortgage  under  said  agreement,and  afterwards 
foreclosed  the  same  in  the  Hendricks  Circuit  Court,  in  the 
State  of  Indiana,  and  caused  a  certified  copy  of  the  decree 
of  foreclosure  to  be  issued  by  the  clerk  of  said  court  to 
the  sheriff  of  the  proper  county;  that  after  the  sheriff  had 
duly  advertised  said  lands  for  sale  under  said  decree,  and 
on  the  day  set  for  the  sale  of  said  lands,  the  said  sheriff 
duly  offered  the  same  for  sale  to  satisfy  said  decree,  and 
said  Jesse  Durham  bid  therefor  the  sum  of  said  debt  and 
costs,  and  Tie  being  the  highest  and  best  bidder  therefor 
the  said  sheriff  struck  off  and  sold  the  said  land  to  said 
Jesse  Durham  and  issued  to  him  a  certificate  of  purchase 
tinder  said  decree;  that  afterward,  and  before  the  year  of 
redemption  had  expired,  in  pursuance  of  said  agreement, 
and  to  enable  said  Durham  to  make  sale  of  said  land,  the 
appellee  and  her  husband  surrendered  the  possession  of 
said  land  to  said  Durham,  and  he  leased  the  same  to  a 
tenant,  and  before  the  year  of  redemption  had  expired  said 
Jesse  Durham  died  testate,  having,  by  his  will,  duly 
probated  in  Montgomery  county,  Indiana,  bequeathed 
and  devised  to  said  Isabel  Durham,  the  decedent,  all 
his  interest  in  all  said  lands,  and  that  she  took  posses- 
sion of  the  same  and  received  the  said  certificate  of  pur- 
chase therefor,  and  that  afterwards,  on  the  16th  day  of 
July,  1875,  obtained  a  sheriff's  deed  for  said  lands,  with- 
out paying  any  consideration  for  the  same;  that  she  had 
full  notice  and  knowledge  of  the  aforesaid  facts  and 
agreements  between  appellee  and  said  Jesse  Durham,  and 
that  said  Isabel  Durham  received  the  rents  and  profits 
of  said  lands  for  thirteen  years,  to  the  amount  and  value 
of  $400  per  year,  and  that  on  the  1st  day  of  August, 
1888,  said  Isabel  Durham  sold  and  conveyed  said  lands 
to  one  Matthias  A.  Roof,  and  received  the  entire  pur- 
chase-price therefor,  amounting  to  $8,000,  and  held  and 
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retained  the  same  until  the  time  of  her  death,  although 
the  appellee,  after  said  sale,  often  requested  her  to  pay 
one-third  of  the  purchase-price  of  said  lands  to  her, 
which  she  neglected  to  do,  and  that  there  is  due  the  ap- 
pellee one-third  of  said  $8,000,  to  wit.  $2,666.66,  and 
one- third  of  the  rents  of  said  land,  together  with  six  per 
cent,  interest  thereon  from  the  date  of  said  sale. 

Wherefore  she  prays  judgment  for  $4,000  and  all 
proper  relief. 

It  is  earnestly  contended  that  the  complaint  seeks  a 
recovery  on  an  express  trust  created  by  parol,  which  is 
in  violation  of  the  plain  provisions  of  the  statute.  R. 
S,  1894,  sections  3391,  6631  (R.  S.  1881,  sections  2969, 
4906). 

The  section  first  cited  is  as  follows:  ''No  trust  con- 
cerning  lands,  except  such  as  may  arise  by  implication 
of  law,  shall  be  created,  unless  in  writing,  signed  by  the 
party  creating  the  same,  or  by  his  attorney  thereto  law- 
fully authorized  in  writing.'' 

The  last  section  referred  to  reads  thus:  * 'Every  con- 
veyance of  any  existing  trust  in  lands,  goods,  or  things 
in  action,  unless  the  same  shall  be  in  writing,  signed  by 
the  party  making  the  same  or  his  lawful  agent,  shall  be 
void." 

It  is  plain,  to  our  minds,  that  the  mortgage  executed 
by  the  appellee  and  her  husband  under  the  alleged  agree- 
ment was  not  the  creation  of  a  trust  in  or  concerning 
lands  within  the  meaning  of  either  of  the  sections 
quoted. 

Nor  do  we  think  it  was  a  trust  ''in  goods  or  things  in 
action,''  as  contemplated  by  the  section  last  above  set 
out.  It  can  certainly  not  be  maintained  that  under  the 
agreement  the  mortgagee  was  to  hold  the  title  of  the 
land  for  the  benofit  of  the  appellee.  Whatever  right  or 
title  she  had  in  such  land  she  conveyed  away  by  the 
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execution  of  the  mortgage  and  the  agreement  not  to 
deffend  the  foreclosure,  and  not  to  redeem.  By  the  terms 
of  the  agreement,  Jesse  Durham  not  only  acquired  the 
legal  title  but  also  the  absolute  right  to  dispose '  of  the 
same  at  his  own  will  and  pleasure.  The  only  thing  he 
was  required  to  do  was  to  hold  for  and  pay  to  the  ap- 
pellee one-third  of  the  proceeds  of  the  sale.  It  is  true 
there  is  an  averment  that  he  agreed  to  '*hold''  a  one- 
third  interest  in  the  land  for  the  appellee,  and  that  he 
would  ''protect"  her  one- third  interest,  but  all  this  must 
have  reference  to  the  proceeds  of  the  sale  as  is  clearly 
indicated  in  the  last  portion  of  the  alleged  agreement  in 
which  he  promised  to  ''pay**  her  one-third  of  whatever 
should  be  realized  from  the  sale. 

Such  an  agreement  is  not  void  by  the  statute  as  an 
express  trust  in  real  estate.  While  an  express  trust  in 
land  can  not- be  established  by  parol,  a  parol  agreement 
to  hold  the  proceeds  of  a  sale  of  the  land,  in  trust  for 
another,  is  valid,  if  based  upon  a  sufficient  considera- 
tion. Such  an  arrangement  may  constitute  a  trust  in  the 
proceeds  of  thp  sale,  that  is,  in  the  money  realized  from 
the  sale,  but  not  an  express  trust  in  the  land.  Mohn  v. 
Mohn,  112  Ind.  285;  Worley  v.  Sipe,  111  Ind.  238; 
Thomas,  Admr, ,  v.  Merry,  113  Ind.  83.  It  is  not  necessary 
to  cite  authorities  to  the  proposition  that  the  conveyance 
of  appellee's  inchoate  interest  is  a  sufficient  consideration 
for  the  agreement  relied  upon  .  in  the  complaint.  See, 
however,  Worley  v.  Sipe,  supra. 

Appellant's  counsel  contend  that  the  cases  above  cited 
•do  not  support  the  position  that  a  trust  may  be  estab- 
lished and  enforced  in  the  proceeds  of  a  sale  of  land 
unless  it  be  on  the  condition  that  the  grantee,  sub- 
sequently to  the  sale  of  the  land,  agree  to  hold  such 
proceeds  in  trust  for  the  grantor  or  person  designated  by 
him.     In  this  construction  of  the  decisions  referred  to. 
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we  think  counsel  have  misapprehended  the  ruling  of  the 
court.  We  understand  the  rule  to  be  that  even  thoilgh 
the  original  agreement  establish  a  truat  in  land,  which 
is  not  enforcible  under  the  statute,  yet,  if  after  the  sale 
the  grantee  agrees  to  hold  the  proceeds  in  trust  for  the 
person  designated,  equity  will  enforce  such  a  trust  not- 
withstanding the  statute,  the  original  agreement  being  a 
sufficient  consideration  therefor.  But  we  do  not  under- 
stand that  if  the  original  agreement  itself  relates  to  the 
proceeds,  there  must  be  another  promise  after  the  sale 
is  made.  The  general  rule  in  such  cases  is  applied 
that  a  trust  in  personal  property,  of  the  character  of  the 
one  in  the  present  case,  may  be  enforced,  if  founded  on 
a  sufficient  consideration.  Here  there  was  no  agreement, 
at  any  time,  that  Durham  should  hold  a  part  of  the  land 
itself  in  trust  for  the  appellee. 

The  latter,  as  we  have  found,  parted  with  her  title  as 
fully  as  if  she  had  made  an  absolute  conveyance  of  the 
property.  The  only  agreement  tending  to  create  a  trust 
related  to  the  proceeds  arising  out  of  a  sale  of  the  land, 
and  not  to  the  land  itself,  and  we  can  see  ^o  good  reason 
why  such  an  agreement^  made  in  the  first  instance,  and 
before  the  conveyance,  should  not  be  as  capable  of  being 
enforced  as  one  made  after  the  Bale  of  the  land,  which 
was  itself  the  subject  of  a  trust. 

Counsel  for  appellant  insist  that  to  establish  a  result- 
ing trust  in  such  a  case  as  this  the  transaction  must  be 
tainted  with  fraud,  or  some  fraudulent  act  must  be  shown 
to  have,  been  committed  by  the  grantee.  We  do  not  think 
this  was  necessiiry.  It  is  sufficient  to  bring  the  facts- 
within  the  rule  if  the  transaction  would  result  in  a  fraud 
upon  the  grantor,  for  the  statutes  of  frauds  and  trusts  can 
not  be  used  as  instruments  to  work  a  fraud.  Marcilliai  v. 
Marcilliat,  125  Ind.  474;  Catalani  v.  Catalani^  124  Ind. 
54;  Stuart  v.  Brown,  135  Ind.  232. 
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It  is  further  contended  by  appellant's  counsel  that  if 
there  ^f^  any  liability  at  all  it  was  for  a  portion  of  the 
purchase-money,  and  that  for  this  *  the  estate  of  Jesse 
Dtirham  alone  could  be  held,  and  a  claim  for  the  same 
against  the  estate  of  his  wife  can  not  be  enforced. 

The  appellant's  decedent,  in  the  case  before  us,  can  not 
be  placed  in  the  position  of  an  innocent  purchaser  of  the 
lands  without  notice.  She  took  the  real  estate  as  a  devisee 
of  Jesse  Durham,  to  say  nothing  of  the  averment  that 
she  had  full  notice  and  knowledge  of  the  trust.  She 
could  acquire  no  greater  right  in  the  proceeds  of  the  sale 
than  her  husband  would  have  acquired.  Whenever  she 
sold  the  land  and  collected  the  proceeds  the  latter  were 
charged  or  impressed  with  the  trust  in  the  hands  of  Isa- 
bel Durham. 

The  rule  in  such  cases  is  explicitly  and  correctly  stated 
by  a  standard  author:  '* Wherever  property,  real  or  per- 
sonal, which  is  already  impressed  with  *  a  trust  of  any 
kind,  express  or  by  operation  of  law,  is  conveyed  or 
transferred  by  the  trustee,  not  in  the  course  of  executing 
and  carrying  into  effect  the  terms  of  express  trust,  or  de- 
Tolves  from  a  trustee  to  a  third  person,  who  is  a  mere 
volunteer,  or  who  is  a  purchaser  with  actual  or  con- 
structive notice  of  the  trust,  then  the  rule  is  universal 
that  such  heir,  devisee,  successor,  or  voluntary  trans- 
feree, or  such  purchaser  with  notice,  acquires  and  holds 
the  property  subject  to  the  same  trust  which  before  ex- 
isted, and  becomes  himself  a  trustee  for  the  original  ben- 
eficiary. Equity  impresses  the  trust  upon  the  property 
in  the  hands  of  the  transferee  or  purchaser,  and  com- 
pels him  to  perform  the  trust  if  it  be  active,  and  to  hold 
the  property  subject  to  the  trust,  and  renders  him  liable 
to  all  the  remedies  which  may  be  proper  for  enforcing 
the  rigfate  of  the  beneficiary.  It  is  not  necessary  that 
such  transferee  or  purchaser  should  be  guilty  of  positive 
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fraud  or  actually  intend  a  violation  of  the  trust  obliga- 
tion; it  is  sufficient  that  he  acquires  property  upon 
which  a  trust  is  in  fact  impressed,  and  that  he  is  not  a 
bona  fide  purchaser  for  a  valuable  consideration  and 
without  notice."  2  Pomeroy's  Eq,  Jur.  (2d  ed.),  sec- 
tion 1048. 

Nor  do  we  think  the  complaint  discloses  that  the  ac- 
tion is  barred  by  the  statute  of  limitations.  The  facts 
averred  show  that  the  appellee  retained  an  interest  in 
the  proceeds  of  the  land  for  which  she  conveyed  her  in- 
choate interest,  and  whenever  such  proceeds  were  real- 
ized by  the  sale  of  the  land,  Jesse  Durham,  or  his  de- 
visee, became  obligated  to  account  for  the  trust.  The 
trust  was  a  continuing  or  executory  one,  and  the  statute 
did  not  begin  to  run,  even  after  the  sale,  until  there  was 
a  disavowal  of  the  trust  or  the  refusal  to  perform  upon 
proper  demand.  Parks  v.  Satterthwaite^  Admr.,  132  Ind. 
411. 

It  is  alleged  in  the  complaint  that  the  appellant's  de- 
cedent sold  the  land  on  the  first  day  of  August,  1888, 
receiving  therefor  the  entire  proceeds  of  $8,000,  and  that 
she  held  the  same  up  to  the  time  of  her  death.  The 
complaint  was  filed  March  31, 1892,  which  was  less  than 
four  years  after  the  sale. 

We  think  the  complaint  states  a  cause  of  action,  and 
the  demurrer  was  properly  overruled. 

What  we  have  already  said  disposes  of  the  alleged  er- 
rors of  sustaining  demurrers  to  the  paragraphs  of  an- 
swer setting  up  the  various  statutes  of  limitations.  As 
we  have  seen,  the  agreement  declared  upon  was  more 
than  a  mere  promise  to  pay  the  purchase  money,  but  was 
the  establishment  of  a  trust  in  the  proceeds  of  the  sale 
of  one-third  of  the  land.  This  trust  being  an  executory 
one,  the  statute  of  limitations  has  not  barred  a  recovery. 

The  plea  of  res  adjudicata,  to  which  a  demurrer  was 


MAY  TERM,  1894.  11 

Talbott,  Administrator,  v.  Barber. 


sustained,  was  clearly  insufficient.  The  gist  of  it  is  that 
the  appellee  was  duly  served  with  process  in  the  fore- 
closure proceedings,  but  failed  to  appear,  and  that  judg- 
ment was  rendered  against  her  by  default.  This,  how- 
ever was  one  of  the  very  things  she  contracted  to  do,  ac- 
cording to  the  averments  of  the  complaint,  and  it  was 
partly  this  agreement  not  to  appear  which  constituted 
the  consideration  of  the  trust.  It  is  doubtless  true,  as  a 
general  rule,  that  where  the  wife  of  a  mortgagor  of  real 
estate,  in  which  she  has  an  inchoate  interest,  is  brought 
into  court  by  summons  in  a  foreclosure  proceeding  and 
fails  to  set  up  any  claim  or  interest  she  is  concluded  by 
the  decree.  But  this  rule  can  have  no  application  to  the 
facts  in  the  present  case.  We  apprehend  that  no  court 
would  debar  a  litigant,  who,  by  special  agreement,  suf- 
fered default  and  judgment  to  be.  taken  against  him  in 
consideration  of  some  benefit  enuring  to  him,  from  show- 
ing that  fact. 

The  answer  under  consideration  is  not  any  different 
from  the  averments  of  the  complaint  in  reference  to  the 
facts  touching  the  decree  of  foreclosure,  and,  if  the  com- 
plaint is  good,  as  we  have  decided  it  to  be,  the  answer  is 
necessarily  bad. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
as  error.  It  is  urged  th^t  the  evidence  is  insufficient  to 
support  the  finding.  We  have  examined  the  evidence, 
and,  while  it  is  not  as  satisfactory  as  we  could  wish  it 
lo  be,  we  think  it  tends  to  sustain  the  finding  in  all  es- 
sential points. 

It  is  further  insisted,  in  connection  with  the  ruling 
upon  the  motion  for  a  new  trial,  that  the  court  erred  in 
admitting  testimony  in  proof  of  the  parol  agreement  re- 
lied upon.  Our  ruling  upon  the  sufficiency  of  the  com- 
plaint fully  disposes  of  this  question,  and  we  need  not 
further  consider  it. 
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The  court,  of  its  own  motion,  called  the  appellee  to  the 
stand  to  testify  as  a  witness.  The  appellant  urges  that 
this  was  an  abuse  of  its  discretion,  under  section  510, 
R.  S.  1894  (section  502,  R.  S.  1881),  which  provides 
that  the  court  may,  in  its  discretion,  require  any  party 
to  a  suit  or  other  person  to  testify,  and  any  abuse  of  such 
discretion  shall  be  reviewable  on  appeal. 

Under  former  statutes,  the  action  of  the  court  in  exer- 
cising the  discretion  of  allowing  a  party  to  testify  in  such 
cases,  was  not  subject  to  review  by  the  appellate  tribu- 
nal.    Perrill,  Admr.j  v.  Nichols,  89  Ind.  446. 

But  the  present  statute  expressly  provides  that  the  ex- 
ercise of  the  discretion  is  reviewable,  and  it  therefore 
becomes  the  duty  of  the  court,  on  appeal,  to  examine 
into  the  circumstances  under  which  the  discretion  was 
exercised.  Every  case  where  the  discretion  has  been 
exercised  must  necessarily  be  determined  upon  its  own 
merits,  and  no  general  rule  which  would  be  applicable 
in  all  cases  can  be  laid  down.  Willitts,  Admr.,  v- 
SchuyleVf  3  Ind.  App.  118;  Forgeraon  v.  Smith.  Admr.^ 
104  Ind.  246. 

In  the  case  before  us,  two  competent  witnesses,  daugh- 
ters of  the  appellee,  had  testified  before  the  court  called 
the  appellee  to  the  stand.  These  witnesses  had,  as  the 
court  determined,  made  out  a  prima  facie  case  for  the 
appellee.  Under  these  circumstances  we  do  not  think  it 
was  an  abuse  of  the  discretion  vested  in  the  court  to  per- 
mit the  appellee,  who  would  otherwise  have  been  in- 
competent under  sections  506,  507,  R.  S.  1894  (R.  S. 
1881,  sections  498,  499),  to  give  her  version  of  the 
transaction. 

Other  questions  of  minor  importance  are  presented, 
but  we  think  we  have  covered  the  entire  ground  upon 
which  the  several  alleged  errors  are  based,  and  it  will 
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not  subserve  any  good  purpose  to  prolong  this  opinion 
by  noticing  such  questions  in  detail. 

While  we  must  freely  admit  that  there  are  features 
about  this  claim  that  do  not  impress  it  with  that  high 
•character  of  merit  that  might  be  desired,  we  must  adhere 
to  the  rule  of  indulging  every  presumption  in  favor  of 
the  correctness  of  the  judgment  until  it  be  overcome  by 
an  aflBrmative  showing  of  some  prejudicial  error. 

The  judgment  is  affirmed. 

FUed  Oct.  18, 1894. 


No.  1,384. 

The  Terre  Haute  and  Logansport  Railroad  Com- 
pany V.  Walsh. 

Bailboad. — Permuting  Fire  to  Escape  from  Bight  of  Way.—DamageS' 
— Sufficiency  of  Complaint. — A  complaint  for  damages  alleged  to 
have  been  caosed  by  fire  negligently  permitted  to  escape  from  a 
railroad  company's  right  of  way  is  sufficient,  which  alleges  that  the 
company  negligently  permitted  combustible  material  to  accumulate 
on  its  right  of  way,  and  negligently  permitted  fire  to  be  communi- 
cated thereto,  from  one  of  its  passing  engines,  and  negligently 
permitted  the  fire  to  spread  to  plaintiff's  meadow  land,  whereby 
plaintiff  was  damaged,  etc. 

Same. — Damage  to  Land  by  Fire. — Opinion  Evidence, — Depreciation  in 
Value. — The  question  before  the  court  and  jury  being  as  to  what 
extent  the  meadow  had  been  damaged  by  the  fire,  it  was  not  error 
to  allow  plaintiff,  a  farmer,  as  a  witness  in  his  own  behalf,  to  state 
his  opinion  as  to  the  depreciation  of  his  meadow  from  the  first  to 
the  second  year,  where  it  appears  that  the  meadow  had  been  sown 
four  years,  and  that  three  crops  had  been  harvested  from  it. 

Same.— That  the  evidence  is  sufficient  to  support  the  verdict  against 
a  railroad  company  for  negligently  permitting  fire  to  escape  from 
its  right  of  way,  onto  plaintiff's  land,  etc.,  see  opinion. 

EviDKNCs. — Opinion  Evidence. — Drainage. — ^The  plaintiff,  a  farmer  and 
owner  of  land  damaged  by  fire,  was  competent  to  give  his  opinion  as  to 
what  would  be  necessary  to  put  the  drainage  in  the  damaged  land 
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in  condition  for  draining  tlie  land,  without  showing  that  he  was  an. 
expert  on  the  subject  of  drainage. 

Same. — When  Within  Issues. — Damage  to  Land  by  Fire, — Amendment 
of  Pleading. — In  an  action  for  damages  to  fifty -five  acres  ofjneadow 
land,  by  fire,  includes  within  the  issues  any  portion  of  the  fifty-five 
acres  of  meadow  which  was  used  for  pasturing  purposes,  and  the 
value  of  the  pasture  may  be  proved ;  or,  as  the  complaint  might 
have  been  amended  so  as  to  .bring  such  fact  in  issue,  it  will  be 
deemed  to  have  been  so  amended. 

Damages. — Excessive. — Injury  to  Land  by  Fire. — ^That  the  damages  as* 
sessed  for  injury  to  land  by  fire  were  not  excessive,  see  opinion. 

From  the  Fulton  Circuit  Court. 

E.  Myers,  for  appellant. 

G.  W.  Holman  and  R.  C.  SteplienBon,  for  appellee. 

Reinhard,  J. — Action  by  the  appellee  against  the  ap- 
pellant to  recover  damages  for  injury  to  his  land  alleged 
to  have  been  caused  by  the  appellant's  negligence  in  per- 
mitting fire  to  escape  from  its  locomotive  engine,  and 
in  permitting  grass  and  weeds  to  accumulate  on  its  right 
of  way. 

The  first  question  we  are  to  determine  relates  to  the 
overruling  of  the  demurrer  to  the  complaint.  It  is 
urged  against  the  complaint  that  it  states  no  fact  from 
which  the  court  could  have  inferred  that  the  loss  re- 
sulted from  the  appellant's  negligence. 

The  averments  of  the  complaint  touching  upon  the 
question  of  appellant's  negligence  are  as  follows: 

That  from  the  10th  day  of  June,  1893,  up  to  August 
22,  of  the  same  year,  'Hhere  had  been  no  rains  of  any 
consequence,  and  as  a  result  vegetation  had  become  dry 
and  inflammable;  that  the  company  had  negligently  per- 
mitted grass  and  weeds  to  grow  upon  its  said  right  of 
way  on  said  land  above  described,  and  on  said  date  the 
same  was  dry  and  easily  fired;  that  in  the  afternoon  of 
said  day  (August  22)  'Hhe  pay  car  of  the  company  passed 
over  the  road,  going  north,  and  attached  thereto  was  an 
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engine"  of  the  company,  from  which  sparks  were  negli- 
gently permitted  to  escape,  and  fired  the  weeds  and  grass 
and  other  combustible  matter  then  accumulated  on  the 
defendant's  said  right  of  way,  on  the  land  herein  above 
described  on  the  west  side  of  the  company's  track;  *  *  ♦ 
that  the  fire  so  negligently  started,  but  without  fault  on 
the  part  of  plaintiff,  as  herein  above  averred  by  the  de- 
fendant, was  by  it  negligently  permitted  to  escape  from 
off  its  right  of  way,  but  without  any  fault  on  the  part 
of  the  plaintiff,  onto  said  tract  of  land  of  the  plaintiff, 
and  spread  over,  consume  and  burn  an^J  destroy  plain- 
tiff's meadow,"  etc. 

The  complaint  is  sufficient  to  withstand  the  demurrer. 
Lake  Erie,  etc.,  R.  R.  Co.  v.  Clark,  7  Ind.  App.  155; 
Ohio,  etc.,  R.  W.  Co.  v.  Trapp,  4  Ind.  App.  69;  Lake 
Erie,  etc.,  R.  R.  Co.  v.  Griifin,  8  Ind.  App.  47;  Chicago, 
etc.,  R.  R.  Co.  V.  Williama,  131  Ind.  30;  Chicago,  etc.,  R. 
W.  Co.  V.  Burger,  124  Ind.  275. 

The  next  alleged  error  arises  from  the  overruling  of 
the  appellant's  motion  for  a  new  trial.  It  is  urged,  in 
the  first  place,  that  the  court  erred  in  permitting  ap- 
pellee as  a  witness  in  his  own  behalf  to  state  his  opinion 
as  to  the  depreciation  of  his  meadow  from  the  first  to 
the  second  year.  It  appears  that  the  meadow  had  been 
sown  four  years,  and  three  crops  of  hay  had  been  har- 
vested from  it  before  the  fire.  The  only  discussion  of 
this  question  in  the  brief  of  appellant's  learned  counsel, 
after  stating  the  point  substantially  as  we  have  stated  it, 
is  as  follows:  "Now  appellee  could  only  recover  for  the 
value  of  the  meadow  at  the  time  of  the  fire,  under  the 
most  favorable  view.  And  to  permit  him  to  state  what 
the  condition  of  the  meadow  was  two  years  before  that 
time  was  certainly  an  error  on  the  part  of  the  court.  The 
answer  to  the  effect  that  the  meadow  was  better  the 
second  year  than  the  first  in  no  way  tends  to  inform  the 
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jury  as  to  the  value  of  the  sapie  two  years  later.  Its 
only  effect  must  have  been  to  confuse  and  mislead  the 
jury." 

The  question  before  the  court  and  jury  was  as  to  what 
extent  the  meadow  had  been  damaged  by  the  fire.  The 
claim  of  the  appellee  was  that  the  meadow  had  been 
entirely  destroyed.  If  this  was  true,  the  jury,  in  order 
to  arrive  at  the  approximate  amount  of  the  injury  would 
be  entitled  to  know  the  probable  quantity  and  quality  of 
hay  that  could  have  been  made  from  the  meadow  but  for 
the  fire.  It  w^  therefore  proper  to  show,  if  true,  that 
as  the  meadow  becomes  older  the  quantity  and  quality 
of  the  hay  becomes  better  on  the  kind  of  land  upon 
which  this  meadow  was  located,  and  how  long  the 
meadow  continues  to  improve  until  it  begins  to  deterio- 
rate. This  was  the  nature  of  the  testimony  the  appellee 
was  permitted  to  give.  It  furnished  the  jury  some  basis 
for  estimating  the  value  of  the  meadow  before  and  after 
the  fire,  and  there  was  no  error  in  overruling  the  objec- 
tion to  the  testimony. 

The  court  permitted  the  appellee,  over  the  appellant^s 
objection  and  exception,  to  answer  the  following  ques- 
tion: *'What  will  be  necessary  to  be  done  to  put  that 
drainage  in  condition  for  draining  the  land?"  It  is  in- 
sisted that  as  the  appellee  has  not  been  shown  to  be  an 
expert  upon  the  subject  of  drainage  he  could  not  prop- 
erly be  permitted  to  give  an  opinion,  except  upon  facts 
testified  to  by  him.  The  witness  answered  the  question 
by  stating  that  the  portion  of  the  low  land  that  was 
burned  out  beneath  the  tile  bed  would  not  hereafter  have 
sufficient  fall  for  drainage. 

We  are  of  opinion  that  the  appellee,  who  was  a  farmer, 
and  the  owner  of  this  particular  farm  which  it  was 
claimed  had  been  damaged  by  fire,  was  sufficiently  com- 
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petent  to  testify  upon  the  subject.  The  weight  and  im- 
portance of  the  testimony  was  for  the  jury. 

Another  question  propounded  to  this  witness  relates 
to  the  value  of  the  meadow  for  pasture.  It  is  urged  in 
this  connection  that  nothing  is  claimed  in  the  complaint 
on  account  of  the  loss  of  pasture,  and  that  the  question 
was  therefore  not  within  the  issues.  Appellee's  counsel 
insist  that  this  question  is  not  properly  presented  in  the 
record.  Assuming,  without  deciding,  that  the  question 
is  before  us,  we  do  not  think  there  is  any  available  error 
on  account  of  the  admission  of  this  testimony.  The 
damage  to  the  pasture  was  a  legitimate  element  in  the 
case.  If  no  specific  damages  for  this  item  had  been 
claimed  in  the  complaint,  the  court  would,  upon  appli- 
cation, have  permitted  the  appellee  to  amend  his  plead- 
ing. This  court  will  deem  the  amendment  to  have  been 
made. 

It  is  proper  to  state  here,  however,  that  the  complaint 
alleged  that  the  fire  consumed  and  destroyed  the  meadow, 
being  55  acres,  to  his  damage  $500.  We  think  this  aver- 
ment included  any  portion  of  such  55  acres  of  meadow 
which  was  used  for  pasturing  purposes.    , 

Other  testimony  was  admitted  over  appellant's  objec- 
tion, but  without  stopping  to  notice  each  ruling  com- 
plained of  in  detail,  suffice  it  to  say  that  we  have  exam- 
ined the  same  and  have  not  been  able  to  discover  any 
orroneous  ruling  in  connection  with  the  admission  of 
testimony.  We  also  think  the  measure  of  damages  was 
<;orrectly  declared  and  acted  upon  by  the  trial  court  as 
being  the  difference  in  the  value  of  the  land  (the  80  acres 
affected  by  the  fire)  before  and  after  the  fire.  Chicago , 
etc.,  R.  R.  Co,  V.  Smith,  6  Ind.  App.  262;  Chicago,  etc., 
«.  R,  Co.  V.  Kern,  9  Ind.  App.  505. 

There  was  no  evidence  of  the  manner  in  which  the  fire 
Vol.  11—2 
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originated.  One  witness  testified  that  he  saw  the  appel- 
lant's pay  car  pass  over  the  track  shortly  before  the  fire^ 
but  he  did  not  pretend  to  state  that  the  sparks  emitted 
from  the  engine  attached  to  it  started  the  fire  on  appel- 
lant's right  of  way,  as  alleged  in  the  complaint,  nor  did 
he  testify  that  the  pay  car  had  an  engine  attached  to  it. 
The  appellant  therefore  insists  that  there  is  a  total  fail- 
ure of  proof  of  the  negligence  set  up  in  the  complaint. 
The  negligence  relied  upon  was  twofold: 

1.  Negligently  allowing  sparks  of  fire  to  be  emitted 
from  the  engine. 

2.  Negligently  allowing  grass  and  other  combustible 
material  to  accumulate  on  its  right  of  way. 

Proof  of  either  of  these  would  be  sufficient  if  the 
negligence  proved  can  be  said  to  have  been  the  proxi- 
mate cause  of  the  injury.  The  witness  referred  to  testi- 
fied  that  about  a  minute  after  the  pay  car  passed  the 
point  near  which  he  was  at  work,  he  saw  smoke,  and 
that  shortly  afterwards  he  discovered  fire  in  the  same 
place  burning  the  weeds  and  grass  on  the  right  of  way. 

If  the  appellant  negligently  suffered  the  fire  to  escape 
from  the  right  of  way,  it  is  liable,  though  not  liable  for 
the  act  of  sfetting  fire  upon  the  right  of  way.  Pittsburgh, 
etc.,  R.  W.  Co.  V.  Hixony  79  Ind.  Ill;  Pittsburgh^  etc., 
R.  W.  Co.  V.  Jones,  86  Ind.  496;  Brinkman  v.  Bender, 
92  Ind.  234;  Louisville,  etc.,  R.  W.  Co.,  v.  Ehlert,  87 
Ind.  339;  Wabash,  etc.,  R.  W.  Co.  v.  Johnson,  96  Ind. 
40;  Louisville,  etc.,R.  W.  Co.  y.NitscJie,  126  Ind.  229. 

We  think  the  presence  of  the  inflammable  materials 
on  the  appellant's  right  of  way,  so  as  to  permit  fire  to 
start  and  spread  to  the  adjoining  lands  was  a  sufficient 
proof  of  the  second  cause  of  negligence  alleged. 

It  is  further  insisted  that  there  is  a  failure  of  proof 
because  it  was  not  shown  that  appellant  owned  or 
operated  a  railroad! 
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If  it  was  necessary  to  make  this  formal  proof  we  think 
the  evidence  is  suflBcient  upon  this  point.  John  Walsh 
testified  that  he  knew  where  the  Terre  Haute  and  Logans- 
port  railroad,  or  what  is  known  as  the  Vandalia  railroad, 
was  located;  that  it  runs  from  Terre  Haute  to  South 
Bend  and  through  the  west  part  of  this  (Fulton)  county, 
through  Wayne,  Union  and  Aubbeenaubbee  townships; 
also  that  the  company's  right  of  way  runs  through 
the  east  half  of  the  northeast  quarter  of  section  15, 
on  the  appellee's  farm.  This,  in  connection  with  the 
witness's  testimony  that  he  saw  the  pay  car  running 
over  this  railroad  on  the  day  of  the  fire,  we  regard  as 
suflScient  proof  upon  the  subject  under  consideration. 
The  evidence,  we  think,  supports  the  verdict  on  every 
material  point. 

One  of  the  grounds  assigned  for  a  new  trial  was  ex- 
cessive damages.  The  verdict  was  for  $600  but  the  ap- 
pellee  voluntarily  remitted  $100  of  this  amount,  and  the 
court  rendered  judgment  for  $500. 

It  is  insisted  that  the  greatest  amount  for  which  the 
jury  could  have  found  in  favor  of  the  appellee  under  the 
evidence  was  $383.  This  contention  is  based  upon  the 
assumption  that  only  fifty-five  acres  of  the  appellee's 
meadow  land  were  damaged  by  the  fire.  There  is  evi- 
dence tending  to  show,  however,  that  the  deterioration 
of  the  entire  eighty  acre  tract  was  $5  per  acre. 

Under  the  rule  heretofore  stated  as  to  the  measure  of 
damages,  this  evidence  was  proper  for  the  jury  to  con- 
sider, and  if  they  found,  as  they  legally  might  have 
done,  that  the  damages  to  the  land  were  $400,  the  dam* 
ages  for  which  appellee  recovered  judgment  was  not  ex- 
cessive. According  to  the  appellant's  own  showing  the 
damages  for  the  rails  burned  and  tiling  injured  amounted 
to  $108. 

While  the  evidence  is  not  very  satisfactory  upon  the 
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subject  of  damages,  we  are  not  able  to  say  that  it  fails  to 
support  the  verdict  to  the  extent  of  the  amount  to  which 
it  was  reduced  by  the  remittitur. 

Judgment  affirmed. 

Filed  Oct.  30, 1894. 
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Pbomissoby  JSote,— Ambiguity  as  to  Maker. — Signing  Corporate  Name 
and  Official  Name.^-Parol  Evidence  Admissible  to  Clear  up  Ambiguity, 
Under  Proper  Averments. — ^Where  a  promissory  note  was  signed, 

"National  Fobgb  &  Ikon  CJo., 
"Makk  Swarts,  President, ^^ 
it  is  ambiguous  as  to  who  executed  the  note,  i.  e.,  whether  it  is  the 
individual  note  of  Swarts  (as  alleged  in  the  complaint),  or  the  note 
of  the  National  Forge  and  Iron  Co.  (as  alleged  in  answer),  or  the 
joint  obligation  of  both,  anfl  parol  evidence  is  admissible  to  clear 
up  the  ambiguity. 

From  the  Lake  Circuit  Court. 
J.  B.  Peterson,  for  appellant. 
W.  C.  McMahan  and  jP.  J.  Trainor,  for  appellees. 

LoTZ,  C.  J. — 'The  note  upon  which  this  action  was 
brought  is  in  these  words: 

''National  Forge  &  Iron  Co., 
'*$1,675.82.  Chicago,  June  4,  1891. 

''Ninety  days  after  date  we  promise  to  pay  to  the  or- 
der of  Samuel  Cohen  sixteen  hundred  and  seventy-five 
•f^  dollars,  payable  at  our  office.     Value  received. 
"National  Forge  &  Iron  Co., 

"No.  177.     Due .  Mark  Swarts, 

''President." 
The  complaint  avers  that  the  note  was  executed  by  the 
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National  Forge  and  Iron  Co.  and  by  Swarts  as  joint  mak- 
ers; that  the  note  was  given  for  money  loaned  to  the  de- 
fendant Swarts,  and  for  no  other  or  different  considera- 
tion, and  tliat  no  part  of  the  consideration  moved  to  the 
National  Forge  and  Iron  Co.  There  was  no  service  of 
process  upon  the  National  Forge  and  Iron  Co.,  and  the 
action  proceeded  against  the  defendant  Swarts  alone. 

He  filed  an  answer  of  non  est  factum,  and  also  a  special 
answer,  in  which  he  averred  that  he  was  the  president 
of  the  National  Forge  and  Iron  Co.,  a  corporation;  that 
said  corporation  being  indebted  to  the  plaintiff,  did,  by 
its  president,  execute  the  note  sued  on  to  evidence  such 
indebtedness;  that  he  received  no  part  of  the  considera- 
tion of  said  note,  but  that  the  entire  consideration  was 
received  by  the  corporation;  that  said  note  was  not  his 
individual  note,  nor  the  joint  note  of  himself  and  the 
corporation,  but  the  note  of  the  corporation  alone. 

He  also  filed  a  cross-complaint,  in  which  he  sought  to 
have  the  note  reformed,  alleging  that  the  note  was  exe- 
cuted by  the  National  Forge  and  Iron  Co.,  by  himself, 
for  and  on  behalf  of  such  corporation,  as  the  president 
thereof;  that  by  the  mutual  mistake  and  accident  the 
word  ''by*'  was  omitted  before  his  name  in  signing  said 
note. 

The  cause  was  put  at  issue.  The  issues  joined  on  the 
complaint  and  answers  were  submitted  to  a  jury,  and 
those  joined  on  the  cross-complaint  were  tried  by  the 
court.  The  trial  resulted  in  a  finding  and  judgment  in 
favor  of  the  appellee  for  the  full  amount  of  the  note,  in- 
cluding interest. 

The  errors  assigned  are  that  the  complaint  does  not 
state  facts  suflScient  to  constitute  a  cause  of  action,  and 
that  the  trial  court  erred  in  overruling  the  motion  for  a 
new  trial. 

It  seems  to  be  well  settled  by  the  decisions  in  this  State 
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that  when  a  note  is  signed  by  an  individual  maker  with 
such  a  word  as  '^trustee/'  '^president"  or  '^secretary/' 
immediately  following  the  signature,  such  word  is  gen- 
erally considered  as  merely  descriptive  of  the  person  of 
the  maker,  and  the  note  is  the  obligation  of  the  person 
so  signing  it.  Kendall  v.  Morton,  21  Ind.  205;  Hays  v. 
Crutcher,  54  Ind.  260;  Hayes  v.  Mathews,  63  Ind.  412; 
McClellan  v.  Bohe,  93  Ind.  298;  WUliams  v.  S^eoiid 
NaVl  Bank,  etc.,  83  Ind.  237. 

But  when  it  is  apparent,  from  the  manner  of  the  sig- 
nature, or  from  the  body  of  the  instrument  or  from  the 
use  of  the  corporate  seal,  that  it  was  the  intention  of  the 
contracting  parties  that  the  note  should  bind  the  cor- 
poration alone,  then  the  person  signing  will  not  be  liable. 
Means  v.  Swormstedt,  32  Ind.  87;  Oaffy.  Tlieis,  33  Ind. 
307;  Pearsey.  Welborn,A2  Ind.  331;  Armstrong,  Admr., 
v.  Kirkpatrick,  79  Ind.  527.  ' 

It  is  difficult  to  lay  down  a  general  rule  that  will  gov- 
ern all  cases.  The  primary  purpose  in  construing  a 
written  instrument  or  contract  is  to  ascertain  the  inten- 
tion of  the  contracting  parties.  If  a  written  instrument 
is  clear  and  unambiguous  in  its  terms  and  meaning, 
there  is  no  occasion  for  construction. 

The  appellee  contends  that  the  note  in  suit  is  the  joint 
note  of  both  the  appellant  and  the  National  Focge  and 
Iron  Co.,  while  the  appellant  insists  that  it  is  the  note 
of  the  corporation  alone.  The  note  in  suit  differs  from 
any  of  the  Indiana  cases  to  which  our  attention  has  been 
called.  In  looking  into  the  adjudications  of  other  States 
we  find  that  much  conflict  and  confusion  exists. 

In  Falk  v.  Moebs,  127  U.  S.  597,  it  is  said  that  this 
conflict  amounts  to  almost  anarchy  of  the  authorities. 

In  the  following  cases  notes  and  bills  of  exchange 
similarly  signed  as  the  one  in  suit  were  held  to  be  the 
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obligation  of  the  corporation  alone:  Draper  v.  Masaa- 
chuaetts,  etc,,  Co.,  5  Allen,  338;  Rendelly.  Harriman,  75 
Me.  497;  Castle  v.  Belfast,  etc.,  Co,,  72  Me.  167;  Sturdi- 
"vant  V.  Hull,  59  Me.  172;  Carpenter  v.  Famsworth,  106 
Mass.  561;  Liebscher  v.  Kraus,  74  Wis.  387. 

Many  other  cases  might  be  cited  to  the  same  effect. 
On  the  other  hand,  notes  and  bills  somewhat  similarly 
signed  have  been  held  to  be  the  individual  obligation  of 
the  person  signing  them  or  the  joint  obligation  of  the 
corporation  and  the  individual.  Chase  v.  Pattberg,  12 
Daly,  171;  Kean  v.  Davis,  21  N.  J.  Law,  683;  Fiske  v. 
Eldridge,  12  Gray,  474;  Tucker,  etc.,  Co.  v.  Fairbanks, 
98  Mass.  101;  DeWitt  v.  Walton,  9  N.  Y.  571;  McClellan 
V.  Reynolds,  49  Mo.  312;  Heifner  v.  Brownell,  70  Iowa, 
591;  Heffner  v.  Brownell,  75  Iowa,  341;  McCandless  v. 
Belle  Plaine,  etc.,  Co.,  78  Iowa,  161. 

In  many  of  the  cases  the  decision  of  the  court  turns 
on  a  very  slight  change  in  the  terms  of  the  instrument 
or  the  manner  in  which  it  is  signed. 

If  a  written  instrument  is  uncertain  or  its  meaning 
can  not  be  definitely  determined  upon  its  face,  extrinsic 
evidence  may,  under  proper  averments,  be  given  not  to 
vary  the  terms,  but  to  clear  up  the  ambiguity.  This  is 
especially  true  where  the  action  is  between  the  original 
parties  to  the  contract.  Daniel's  Negot.  Inst.,  section 
418;  Parsons  Notes  and  Bills,  168  ;  Haile  v.  Peirce,  32 
Md.  327;  Hardy  v.  Pilcher,  57  Miss.  18;  Baldwin  v. 
Bank,  1  Wall.  234;  Mechanics^  Banky.  Bank  of  Columbia, 
5  Wheat.  326;  Metcalfv.  Williams,  104  U.  S.  93;  Brock- 
way  V.  Allen,  17  Wend.  40. 

Courts  of  equity  will  sometimes  relieve  against  mis- 
takes of  law  and  will  reform  a  written  instrument  so  as 
to  make  it  conform  to  or  speak  the  intention  of  the 
parties.     This  is  particularly  true  when  words  are  used 
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to  express  a  contract  previously  made.     1  Story  Eq^ 
Juris.,  section  115;  2  Pom.  Eq.  Juris.,  section  845. 

In  Lee  v.  Percival,  52  N.  W,  Rep.  543,  suit  was  insti- 
tuted  upon  a  note  as  follows: 

"Six  months  after  date  *  *  we  promise  to  pay  Lee  & 
Jameson  or  order  three  hundred  and  fifty  dollars  *  *  *'^ 

Signed  as  follows: 

"Hekndon  Natural  Gas  and  Land  Company. 
**F.  A.  Pekcival,  President, 
*'Alex.  Hastie,  Secretary." 

It  was  held  that  Percival  and  Hastie  were  prima  facie 
liable,  but  might  have  the  note  reformed  so  as  to  express 
the  true  intent  of  the  parties,  and  that  parol  evidence 
was  admissible  for  the  purpose  of  showing  that  the  note 
was  the  obligation  of  the  corporation  alone.  So,  where 
a  note  was  signed  "W.  T.  Boutell,  Pres.,"  it  was  held 
proper  for  the  signer  to  show  by  parol  that  he  was  the 
president  of  the  corporation,  and  signed  for  the  corpora- 
tion. Brunstuick,  etc.,  Co.  v.  Boutell,  47  N.W.  Rep.  261 
(Minn). 

A  note  reading,  ''we  promise. to  pay  to  the  order  of  A. 
J.  Boardman,  Treasurer.''     *     •     • 

''(Signed)         Minneapolis  Engine  and  Machine 
Works. 

"By  A-  L.  Crocker,  Secretary,'^ 
and  indorsed  **A.  J.  Boardman,  Treasurer,'' 
the  indorsement  was  held  to  be  prima  facie  the  indorse- 
ment of  Boardman,  but  that  extrinsic  evidence  was  ad- 
missible to  show  that  he  made  it  only  in  his  oflScial 
capacity  as  treasurer,  and  that  the  indorsement  was  that 
of  the  corporation  alone.  Sanhigan  Nat'l  Bank  v.  Board- 
man,  48  N.  W.  Rep.  1116  (Minn.). 

In  Liebscher  v.  Kraus,  74  Wis.  387,  the  action  was  on 
a  note  in  these  words:  '^Ninety  days  after  date  we 
promise  to  pay  to  Leo  Liebscher,  or  order,  the  sum  of  six 
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hundred  and  thirty-seven  dollars  and  forty  cents,  value 
received. 

"San  Pedko  Mining  and  Milling  Company. 

"F.  Kraus,  President." 

This  was  decided  to  be  the  note  of  the  corporation 
alone,  and  not  the  joint  note  of  the  corporation  and 
Kraus;  that  there  was  no  ambiguity,  and  that  parol  evi- 
dence was  inadmissible  to  show  that  Kraus  did  not  sign 
the  name  of  the  company,  but  signed  his  own  name  as  a 
joint  maker. 

In  Heifner  v.  Brownell,  supra,  and  the  same  case  in  70 
Iowa,  591,  the  note  was  in  substance  as  follows: 

«<•  •  •  jff^Q  promise  to  pay  Daniel  Heffner,  or  bearer, 
two  hundred  dollars.    •    •    • 

* 'Independence  Mfg.  Co. 
'*B.  I.  Brownell,  Pres. 
"D.  B.  Sandford,  Sec'y." 

This  was  held  to  be  the  joint  note  of  the  corporation 
and  of  the  other  persons  signing  the  same;  that  there  was 
no  ambiguity  appearing  upon  the  face  of  the  instrument, 
and  that  extrinsic  evidence  was  inadmissible  to  show  the 
intention  of  the  parties. 

Matthews  v.  Dubuque  Mattress  Co.,  54  N.  W.  Rep.  225, 
was  an  action  on  a  note  very  similar  to  the  one  in  suit. 
It  reads  as  follows: 

''Ninety  days  after  date,  we  promise  to  pay  to  the  order 
of  J.  T.  Matthews  &  Co.  two  hundred  and  ninety  and 
eighty-seven  one-hundredths  dollars.  Payable  at  the 
office  of  the  Dubuque  Mattress  Co.,  Dubuque,  Iowa. 
Value  received.     Accepted  March  21st,  1889. 

"Dubuque  Mattress  Co. 

John  Kapp,  Pt." 

This  was  held  to  be  the  note  of  Kapp  as  well  as  of  the 
corporation,  and  that  parol  evidence  was  not  admissible 
to  show  that  the   corporation  was  the  only  promisor. 
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There  is,  however,  an  able  dissenting  opinion,  in  which 
the  position  is  taken  that  the  note  is  ambiguous  on  its 
face,  and  that  parol  evidence  should  have  been  admitted 
to  clear  up  the  ambiguity. 

We  are  of  the  opinion  that  the  note  in  suit  is  ambigu- 
ous. It  was  upon  that  theory  that  the  case  proceeded, 
was  tried  and  determined  in  the  court  below.  The  ap- 
pellee declared,  in  his  complaint,  that  the  appellant  ex- 
ecuted the  note.  If  John  Doe  should  execute  his  prom- 
issory note  in  the  name  and  style  of  Richard  Roe,  he 
would  be  liable  thereon,  and  extrinsic  evidence  would  be 
admissible  to  show  the  manner  of  the  execution  under 
proper  averments  in  the  pleadings. 

As  was  said  by  the  Supreme  Court  in  Gaff  v.  Theia, 
supra:  **A  party  maj^  we  suppose,  execute  a  note  in 
any  name  other  than  his  own,  and  yet  be  bound  by  it." 

It  is  readily  conceivable  that  the  note  in  suit  might 
have  been  executed  by  both  the  corporation  and  by 
Swarts,  and  be  their  joint  obligation.  In  such  a  case, 
aflSxing  the  word  '^president"  to  his  name  does  not  make 
it  the  note  of  the  corporation  only,  but,  under  proper 
averments,  it  may  be  shown  to  be  the  obligation  of  the 
individual  as  well,  and  this  may  be  made  to  appear  by 
extrinsic  evidence. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  at  the  costs  of  appellant. 

Filed  Oct.  31,  1894. 
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No.  1,306. 

The  Salem  Bedford  Stone  Company  v.  Hobbs,  Ad- 
ministrator. 

Master  and  Servant. — Obvious  Danger, — Personal  Injury  of  Servant. 
— Nonliability  of  Master,— -Stone  Quarry. — Where  it  appears  that  the 
servant  of  a  stone  quarry  company,  whose  duty  it  was  to  assist  in 
moving  stone  from  place  to  place,  by  the  use  of  a  traveler  and  **dogs,*' 
had  equal  opportunity  with  the  company  to  observe  the  position 
and  appearance  of  the  stone,  which  fell  upon  him  while  he  was 
attaching  the  **dogs*'  thereto,  inflicting  mortal  injuries,  the  posi- 
tion and  appearance  of  the  stone  being  clear  and  open  to  the  obser- 
vation of  every  one,  the  company  is  not  liable  in  damages  for  the 
death  of  the  servant. 

From  the  Lawrepce  Circuit  Court. 

M.  F.  Dunn,  for  appellant. 

W,  H.  Martin,  J.  E.  Boruff,  J.  R.  East  and  R.  O. 
Miller,  for  appellee. 

Davis,  J. — ^The  material  averments  in  appellee's  com- 
plaint  are  that  appellant,   on  the day  of , 

1892,  owned  and  operated  a  stone  saw  mill,  with  en- 
gines, derricks,  traveler  on  a  tramway  three  hundred 
feet  long,  sixty  feet  wide  and  thirty  feet  high,  and  other 
machinery;  that  the  traveler  was  used  to  raise  and  move 
blocks  of  stone  over  and  around  the  yard  connected  with 
said  mill. 

"The  officers,  agents,  foreman  and  superintendent, 
prior  to  and  at  the  date  of  the  grievances  hereinafter 
complained  of,  had  carelessly  and  negligently  piled,  and 
caused  to  be  piled,  huge  stones,  blocks  of  stone  of 
irregular  size,  shape,  structure  and  uneven  surface  most 
all  over  the  yard  or  space  between  the  different  bents  of 
said  tramway;  that  defendant  carelessly  allowed  these 
stones  of  irregular  surface  of  different  sizes  and  different 
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dimensions,  different  lengths  and  thicknesses,  to  be  care- 
lessly laid  upon  one  another,  and  to  be  piled  and  wedged 
in  between  and  on  one  another,  and  had  carelessly  and 
negligently  permitted  great  piles  of  stone  to  accumulate 
in  said  yard.  Said  defendant  had  piled,  and  caused  to 
be  piled,  stones  as  above  set  out  in  said  yard  or  space 
between  the  different  bents  of  said  tramway,  on  made 
ground,  which  had,  after  said  careless  and  negligent 
piling  and  placing  of  said  stone,  and  prior  to  the  date  of 
the  grievances  herein  set  forth,  given  away  and  crumbled 
and  become  lower  in  some  places  than  others,  and  had 
disarranged  the  stone  so  negligently  piled  as  aforesaid, 
and  thereby  caused  said  place  to  become  dangerous  and 
unsafe  to  defendant's  employes.'' 

That  on  said  day  James  F.  Hobbs  yrsis  at  work  for  ap- 
pellant on  said  yard  beneath  the  traveler  that  ran  over 
said  tramway,  and  while  in  the  line  of  this  duty,  and 
without  any  knowledge  of  the  dangerous  condition  of 
said  yard,  in  the  act  of  hooking  a  set  of  dogs  onto  a  stone 
to  be  raised  or  moved  by  said  traveler,  and  without  any 
notice,  knowledge  or  fault  on  his  part,  one  of  said  stones, 
so  carelessly  and  negligently  piled  and  placed,  slid  upon 
or  turned  over  on  said  Hobbs  and  so  injured  him  as  to 
cause  his  death;  that  he  left  a  widow  surviving  him,  and 
that  said  appellee  was  the  duly  appointed,  qualified  and 
acting  administrator  of  his  estate. 

A  demurrer  to  the  complaint  was  overruled.  Counsel 
for  appellant  contends  that  the  complaint  is  insufficient 
because  there  is  no  charge  that  the  widow  has  been  dam- 
aged in  any  manner.  The  substance  of  counsel's  argu- 
ment is  that  the  complaint  should  charge  that  she  was 
dependent  on  her  husband  for  support,  and  that  the  suit 
was  prosecuted  in  her  interest  and  for  her  benefit. 

The  section  of  the  statute  on  which  the  action  is  based 
reads  as  follows:     **When  the  death  of  one  is  caused  by 
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the  wrongful  act  or  omission  of  another,  the  personal 
representatives  of  the  former  may  maintain  an  action 
therefor  against  the  latter,  if  the  former  might  have  main- 
tained an  action,  had  he  lived,  against  the  latter  for  an 
injury  for  the  same  act  or  omission.  The  action  must 
be  commenced  within  two  years.  The  damages  can  not 
exceed  ten  thousand  dollars,  and  must  inure  to  the  ex- 
clusive benefit  of  the  widow  and  children,  if  any,  or 
next  of  kin,  to  be  distributed  in  the  same  manner  as  per- 
sonal property  of  the  deceased."  Section  284,  R.  S. 
1881  (section  285,  R.  S.  1894). 

If  the  complaint  is  sufficient  in  other  respects,  all  that 
Is  necessary  on  this  question,  in  our  opinion,  is  to  aver 
that  there  are  such  persons  to  whom,  under  the  statute, 
the  damages  recovered  may  inure.  Stewart,  Admr.,  v. 
TerreHaute,  etc.,  R,  R.  Co.,  103  Ind.  44, 

A  special  verdict  was  returned  on  which  judgment  was 
rendered  in  favor  of  appellee  for  seventeen  hundred  and 
fifty  dollars. 

One  of  the  errors  assigned  is  that  the  court  erred  in 
sustaining  appellee's  motion  for  judgment  in  his  favor 
on  the  verdict. 

The  jury  in  their  special  verdict  found  that  the  appel- 
lant left  the  large  stone  sitting  upon  two  small  and 
irregular  stones  without  any  props  or  stays  of  any  kind 
to  keep  the  same  from  falling,  and  that  the  dirt  beneath 
it  was  liable  to  give  way,  and  allow  the  same  to  turn 
over  suddenly  upon  its  side,  and  that  the  stone  had  re- 
mained in  that  condition  for  some  two  or  three  months 
before  the  23d  of  December,  1892;  that  it  could  have 
been  discovered  readily;  that  said  stone  was  resting  on 
two  small  stones  on  its  edge,  and  was  liable  to  fall  over; 
that  Hobbs  had  worked  about  the  yard  as  hooker  for 
several  months  prior  to  his  death;  that  he  had  good 
eyes  and  hearing,  was  strong  in  physical  health,  and 
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that  he  was  familiar  with  lifting  and  taking  out  stone 
from  said  yard;  that  he  had  no  knowledge  that  the  stone 
was  sitting  on  two  small  irregular  stones,  and  that  he  had 
no  knowledge  that  the  same  was  liable  to  fall  or  turn  over 
upon  him;  that  the  stone  apparently  sat  up  right,  and 
that  there  was  nothing  in  its  appearance  or  about  it  ta 
indicate  that  it  was  about  to  turn  over,  and  that  the 
place  around  and  about  said  stone  was  then  and  there 
dangerous  and  unsafe,  in  which  condition  it  had  re- 
mained for  two  or  three  months,  and  that  said  stone  "so 
placed  upon  two  small  irregular  stones  fell  over  and 
against  the  body  and  limbs  of  said  Hobbs,"  etc. 

The  particular  act  of  negligence  attempted  to  be  al- 
leged in  the  complaint  as  the  proximate  cause  of  the 
injury  is  not  clear.  It  is  not  a  model  pleading,  but  the 
charge  as  we  understand  it  is  that  appellant  carelessly  and 
negligently  piled,  and  caused  to  be  piled,  large  stones — 
blocks  of  stone — of  irregular  size,  shape,  structure,  and 
uneven  surface,  upon  one  another  on  made  ground  which 
had  crumbled,  given  away,  and  become  lower  in  some 
places  than  others,  and  had  disarranged  the  stone  so 
negligently  piled  as  aforesaid,  and  thereby  caused  said 
place  to  become  dangerous  to  appellant's  employes.  The 
giving  away  of  the  made  ground  under  the  stone  so 
irregularly  piled  upon  one  another  seems  to  be  the  act 
charged  which  rendered  the  place  dangerous.  "  It  i& 
alleged  that  one  of  these  stones,  so  negligently  and  care- 
lessly piled  and  placed  upon  one  another  on  the  ground 
which  crumbled  and  gave  away,  slid  upon  and  turned 
over  on  him  without  fault  on  his  part.  It  will  be  observed 
that  the  complaint  does  not  disclose  that  said  decedent 
was  ever  in  the  service  of  the  appellant  prior  to  the  day 
on  which  he  was  injured,  and  it  is  further  alleged  that 
he  had  no  knowledge  of  the  dangerous  condition  of  the 
place. 


MAY  TERM,  1894.  31 

The  Salem  Bedford  Stone  Company  v.  Hobbs,  Administrator. 

The  jury  do  not  find  that  huge  blocks  of  stone  were 
carelessly  and  negligently  piled  upon  one  another  on 
made  ground  which  had  crumbled,  given  away  and  be» 
come  lower  in  some  places  than  others,  thus  disar- 
ranging the  stone,  and  thereby  causing  the  yard  to  be- 
come dangerous,  and  that  one  of  said  stones  slid  upon, 
and  turned  over  on,  said  Hobbs.  The  jury  find  that  a 
large  stone  was  left  sitting  without  prbps  or  stays,  upon 
two  small  irregular  stones,  and  that  the  dirt  beneath  it 
was  liable  to  give  away  and  allow  the  stone  to  turn  over 
suddenly  upon  its  side,  but  there  is  no  finding  that  the 
dirt  beneath  the  stone  gave  away.  The  finding  is  that 
the  stone  fell,  but  there  is  nothing  to  indicate  that  the 
condition  of  the  ground  had  anything  to  do  with  the 
fall.  The  cause  of  the  fall  is  not  found,  but  the  infer- 
ence is  that  the  stone  fell  because  of  the  fact  that  it  was 
sitting  on  edge  without  props  or  stays. 

On  the  theory  that  the  gist  of  the  action  is  the  breach 
of  the  duty  on  the  part  of  the  master  to  provide  said 
Hobbs  with  a  reasonably  safe  place  to  work,  and  that  the 
particular  act  which  rendered  the  place  dangerous  is  not 
material,  the  verdict  may  be  sufficient  to  sustain  the  judg- 
ment under  the  issue  tendered  by  the  complaint,  but  in 
view  of  our  ultimate  conclusion  the  determination  of 
this  question  is  not  of  vital  importance. 

It  is  earnestly  insisted  that  the  verdict  of  the  jury  is 
not  sustained  by  the  evidence.  Giving  the  evidence  the 
most  favorable  consideration  in  behalf  of  the  appellee 
the  facts  are  that  appellant  was  engaged  in  the  business 
described  in  the  complaint;  that  said  decedent  com- 
menced work  for  appellant  when  the  mill  plant  was  be- 
ing erected,  and  continued  for  four  or  five  months  there- 
after, prior  to  the  accident,  to  work  for  the  company  as 
a  hooker  in  and  about  the  yard  where  he  was  injured. 
The  traveler  was  used  to  lift  the  stone  off   the  cars  and 
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set  them  in  the  yard,  and  to  lift  the  stone  out  of  the  yard 
onto  the  car.  The  traveler  contained  two '  *dogs '  *  or  hooks, 
and  it  was  the  duty  of  the  hookers  to  fasten  or  attach  the 
hooks  to  the  stone  in  order  to  unload  it  from,  or  to  load 
it  on,  a  car. 

On  the  day  the  accident  occurred  there  were  three 
stones  in  close  proximity  to  each  other.  One  of  the 
stones,  about  nine  feet  long,  five  feet  wide  and  fifteen 
inches  thick,  was  sitting  on  its  edge,  on  two  smaller 
stones  about  one  foot  thick,  without  any  props  or  stays 
of  any  kind  to  keep  the  stone  from  falling  over.  The 
stone  in  question  had  been  in  this  position  for  two  or 
three  months.  The  decedent  had  frequently,  before  the 
day  he  was  injured,  been  around  this  locality,  and  on 
this  day  he  had  been  working  in  this  part  of  the  yard 
during  the  afternoon,  and  at  this  particular  place  about 
ten  minutes.  He  was  a  strong,  robust  man,  thirty-two 
years  of  age,  with  good  eyesight  and  good  hearing,  and 
in  the  full  possession  of  all  his  faculties.  The  position 
and  appearance  of  the  stone  were  clear  and  open  to  the 
observation  of  every  one.  There  is  nothing  in  the  com- 
plaint, verdict,  or  evidence  indicating  that  there  was  any 
latent  or  hidden  defect  that  contributed  to  the  injury. 
The  decedent  and  a  fellow-workman,  about  three  o'clock 
in  the  afternoon  of  December  23,  1892,  were  undertak- 
ing to  remove  one  of  the  other  stones  referred  to,  and  the 
decedent  started  to  put  the  * 'dogs''  attached  to  the  ends 
of  the  chain  of  the  traveler  into  the  holes  in  one  end  of 
the  stone  which  they  were  intending  to  move,  when  the 
stone  above  described  fell  against  and  on  the  decedent, 
causing  the  injuries  which  resulted  in  his  death. 

Conceding  that  the  alleged  negligence  on  the  part  of 
the  appellant  has  been  established,  the  question  remains 
whether  said  employe  should  be  held,  under  the  facts 
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And  circumstances  of  this  case,  to  have  assumed  the  risks 
incident  to  the  danger  growing  out  of  such  negligence. 

It  is  apparent,  from  the  evidence,  that  said  Hobbs  had 
an  equal  opportunity  with  appellant  to  know  of  the  un- 
safe and  dangerous  condition  of  the  yard,  arising  out  of 
the  position  of  said  stone,  and  the  conclusion  is  irresist- 
ible that  by  casual  observation  he  could  have  known  of 
the  danger  prior  to  his  injury.  Evansville,  etc,  R.  R. 
Co,  V.  Duel,  134  Ind.  156  (161).;  Blondin  v.  Oolitic  Quarry 
Co,,  11  Ind.  App.  395;  Pittsburgh,  etc.,  R.  W,  Co,  v. 
Woodward,  9  Ind,  App.  169;  Ames,  Admr.,  v.  Lake  Shore, 
etc.,  R.  W.  Co.,  135  Ind.  363;  Big  Creek  Stone  Co,  v. 
Wolf,  138  Ind.  496;  Day  v.  Cleveland,  etc,,  R.  R.  Co,, 
137  Ind.  206. 

In  Day  v.  Cleveland,  etc.,  R.  R.  Co.,  attpra,  Judge  Mc- 
Cabe  says:  **In  a  case  where  the  servant  is  one  of  ma- 
ture age  and  experience,  as  in  this  case,  the  law  never 
imposes  the  duty  on  the  master  of  becoming  eyes  and 
-ears  for  his  servant,  Avhere  there  is  nothing  to  prevent 
•the  servant  from  using  his  own  eyes  and  ears  to  avoid 
danger.  ♦  •  ♦  The  law  requires  that  men  shall  use 
the  senses  with  which  nature  has  endowed  them,  and 
when  without  excuse  one  fails  to  do  so,  he  alone  must 
suffer  the  consequences,'  and  he  is  not  excused  where  he 
fails  to  discover  the  danger  if  he  made  no  attempt  to 
employ  the  faculties  nature  had  given  him.  *  ♦  * 
Therefore,  on  the  appellant's  own  testimony,  and  all  the 
other  evidence  tending  to  support  it,  and  giving  it  a  con- 
struction the  most  favorable  to  the  appellant,  he  can  not 
recover.'* 

It  is  true  that  was  not  a  case  in  which  the  master  had 

furnished  an  unsafe  place  to  work.     In  that  case  the 

employe,  a  carpenter,  was  directed  to  assist  the  painters 

to  push  a  car  on  the  repair   tracks   in   the   shop.     So 

Vol.  11—3 
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much,  however,  of  the  reasoning  of  the  court  as  we  have 
quoted  is  applicable  to  the  facts  in  this  case. 

In  Pittsburgh,  etc,  R.  W.  Co.  v.  Woodward,  supra,. 
Judge  Gavin,  in  discussing  the  general  rule,  says: 
"Knowledge  of  the  danger  upon  his  part,  or  the  exist- 
ence of  such  facts  as  that  by  the  exercise  of  reasonable 
diligence  he  might  have  known  thereof,  ordinarily  con- 
stitutes an  assumption  of  the  risk.  •  •  ♦  Where 
the  danger  is  open  and  obvious  to  either  master  or  serv- 
ant, it  might  doubtless  be  properly  said  that  master  and 
servant  stand  upon  an  equality.  But  even  then  the  serv- 
ant's assumption  of  the  risk  depends  not  upon  the  equal- 
ity of  his  opportunities  *  *  but  upon  tKe  fact  that  by  the 
exercise  of  reasonable  care  he  ought  to  have  known  of 
the  danger,  and  is  therefore  held  to  have  known  it." 

The  language  of  the  court  in  Gleason  v.  New  York,  etc., 
R,  Co.  (Mass.),  34  N.  E.  Rep.  79,  is  applicable  in 
this  case:  "The  plaintiff's  familiarity  with  the  general 
condition  of  the  premises  can  not  be  doubted,  and  the 
condition  at  this  particular  place,  where  he  had  been  in* 
the  habit  of  working  day  after  day,  was  open  to  view, 
and  obvious.  Under  this  state  of  things,  no  duty  rested 
upon  the  defendant  to  alter  the  timbering  or  planking, 
and  the  plaintiff  must  be  held  to  have  taken  the  risk." 

The  rule  that  the  master  is  bound  to  use  ordinary  care 
in  furnishing  the  servant  treasonably  safe  place  to  work, 
is  well  settled,  but  where  the  danger  is  equally  open  and 
obvious  to  both  the  master  and  servant,  and  there  is  no 
promise  to  repair  or  remedy  the  defect,  there  is  ordina- 
rily no  liability  on  the  part  of  the  master. 

The  theory  of  counsel  for  appellee,  as  indicated  by  the 
complaint  and  proceedings  at  the  trial,  appear  to  have 
been  that  the  unsafe  and  dangerous  condition  of  the 
stone  was  open  and  obvious;  that  this  state  of  affairs  had 
existed  for  several  months  prior  to  the  accident,  and  that 
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the  danger  could  have  teen  readily  seen  and  discovered 
by  appellant  in  the  exercise  of  ordinary  care. 

It  was  not  the  duty  of  the  decedent  to  make  an  exami- 
nation or  inspection  to  discover  any  latent  or  concealed 
defects  or  imperfections.  He  was  only  required  to  exer- 
cise ordinary  care  to  avoid  open  and  obvious  dangers. 

If  there  was  any  evidence,  either  direct  or  fairly  in- 
ferential, tending  to  establish  the  fact  that  the  proxi- 
mate cause  of  the  injury  was  a  latent  or  concealed  defect 
or  imperfection  which  might  on  reasonable  inspection 
have  been  discovered  by  appellant,  the  action  might  be 
sustained.  All  we  decide  now  is  that  the  cause  of  action 
alleged  in  the  complaint  has  not  been  sustained  by  the 
evidence  in  the  record. 

In  the  case  of  Blondin  v.  Oolite  Quarry  Co.,  supra,  Blon- 
din  was  employed  by  the  company  for  the  specific  pur- 
pose of  dressing  stone  and  preparing  the  same  for  ship- 
ment after  it  had  been  quarried  and  placed  in  the  stone 
yard  *'on  a  solid  and  steady  surface  secure  and  safe  to 
work  upon  and  about."  Blondin  had  nothing  to  do 
with  placing  the  stone  in  the  yard.  It  was  no  part  of 
his  duty  to  bring  or  assist  in  bringing  the  stone  to  the 
yard  or  to  take  or  assist  in  taking  it  away.  In  that  case 
the  company  was  in  duty  bound  to  place  and  keep  the 
stone  upon  a  safe  and  secure  foundation.  The  stone 
which  fell  in  that  case  had  not  been  reached  by  the 
dressers.  It  was  not  the  duty  of  Blondin  to  examine  the 
stones  about  him  to  ascertain  if  they  were  all  securely 
placed  and  -free  from  danger  of  falling  over  while  he  was 
engaged  in  dressing  other  stone. 

In  this  case,  on  the  contrary,  the  specific  work  in 
which  appellee's  decedent  was  and  had  been  engaged  for 
four  or  five  months  was  loading  and  unloading  the  stone, 
placing  it  in  and  taking  it  from  the  yard.  It  was  a  part 
of  his  duty,  when  stone  was  unloaded  from  a  car  into  the 
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yard,  to  see  that  it  was  securely  {)laced.  Whether  he  had 
assisted  in  unloading  and  placing  this  particular  stone  is 
not  shown.  It  appears  that  the  stone  had  been  in  the  yard 
two  or  three  months  prior  to  the  injury.  Hobbs  had 
been  one  of  the  hookers  in  the  yard  for  four  or  five 
months.  The  stone  had  been  in  one  and  the  same  posi- 
tion all  the  time.  It  had  been  placed  in  that  position  by 
the  use  of  the  traveler,  evidently  when  the  hooks  were 
attached  to  it  at  the  time  it  was  unloaded  into  the  yard. 
The  inference  is  legitimate,  if  not  conclusive,  that  either 
said  Hobbs  or  his  associates  placed  it  in  the  position  it 
occupied. 

In  any  event,  as  we  read  and  understand  the  evidence 
in  the  record,  it  proves  without  contradiction  beyond 
controversy  that  Hobbs  had  an  equal,  if  not  a  better, 
opportunity  of  knowing  the  condition  and  situation  of 
the  stone  than  the  appellant. 

In  the  language  of  Judge  Coffey,  in  Big  Creek  Stone 
Co.  V.  Wolf,  supra:  "When  the  danger  is  equally 
known  to  both  the  master  and  servant  there  is  no  lia- 
bility on  the  part  of  the  master." 

If  he  did  not  in  fact  have  such  knowledge,  yet,  in  the 
language  of  Judge  Hackney,  in  AmeSy  Admr,,  v.  Lake 
Shore,  etc. ,  iJ.  W.  Co.,  supra :  "If,  from  his  service,  he  had 
opportunities,  equal  to  those  of  the  company,  to  know  of 
the  absence  of  the  block,  he  must  be  held  to  have  assumed 
the  risk  incident  to  the  use  of  the  switch  without  such 
block." 

Judgment  reversed,  with  instructions  to  grant  appel- 
lant's motion  for  a  new  trial,  with  leave  to  amend  com- 
plaint if  desired,  all  at  costs  of  appellee. 

Filed  Oct.  31^  1894. 
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I£a8teb  and  Sbryakt. — Negligence, — Personal  Injury  of  Servant. — Lia- 
bUity  of  Master,— 'Vice  Finncipal. — Proximate  Cause. —  Unsafe  Place  to 
Work. — Pump  Factory, — C.  was  the  agent  and  foreman  engaged  in 
operating  a  factory  of  a  corporation  engaged  in  the  manufacture  of 
pumps,  and,  as  such  agent  and  foreman,  he  employed  and  kept  the 
time  of  all  employes  therein,  and  assigned  each  employe  the  work 
he  was  required  to  do,  directed  what  work  and  how  it  should  be 
done,  and  designated  the  place  where  each  employe  should  work. 
W.,  an  employe,  was  directed  by  C.  to  take  charge  of,  operate  and 
manage  a  certain  auger  used  for  boring  out  wooden  tubing  for 
pumps.  TV.  was  directed  by  C.  to  set  the  wooden  tubing  on  end, 
inclined  to  the  north,  and  to  rest  the  upper  ends  thereof  against  a 
framework  overhead,  made  for  the  purpose,  and  located  about  eight 
feet  north  of  the  auger.  While  W.  was  engaged  in  the  discharge  of 
the  duties  of  his  employment,  C.  negligently  and  carelessly  went  in 
behind,  and  negligently  and  carelessly,  at  the  same  time,  ordered 
E.,  another  employe  of  the  corporation,  who  was  acting  under  the 
orders  of  C,  to  go  in  behind  and  on  the  north  side  of  said  tubing  to 
perform  some  special  service  for  the  corporation,  well  knowing  that 
W.  was  busily  engaged  at  said  auger,  and  without  in  any  manner 
notifying  W.  of  their  presence,  and  in  attempting  to  do  the  work  so 
ordered  by  C,  by  reason  of  the  limited  space  in  which  they  were 
attempting  to  do  the  work,  E.  came  in  contact  with  the  tubing, 
thereby  causing  three  pieces,  ten  feet  long,  to  fall  upon  the  back  of 
W,  to  his  great  injury,  W.  being  unaware  of  their  presence  be- 
hind the  tubing,  and  the  space  in  which  they  were  working  being 
not  to  exceed  two  feet  in  width  and  not  sufficient  to  perform  work 
therein  without  endangering  the  safety  of  W.'s  working  place,  all 
of  which  was  well  known  to  C. 

Held,  that  C,  at  the  time  he  gave  the  order  and  direction,  and  fixed 
the  place  in  which  he  (C.)  and  E.  should  work,  stood  in  the  re- 
lation of  master  to  W, 

Held,  also,  that  the  corporation,  through  C,  its  agent,  violated  its 
duty  in  failing  to  keep  W.'s  working  place  reasonably  safe,  and 
that  such  violation  of  duty  was  the  proximate  cause  of  W.'s  injury. 

Same. —  Vice  Principal. — Hule. — ^The  master  can  not  screen  himself 
from  responsibility  by  casting  his  duties  upon  another.  The  person 
upon  whom  such  duties  are  laid,  no  matter  what  his  rank  or  title 
may  be,  is,  when  he  performs  the  duties  of  the  master,  a  vice  prin- 
cipal. 
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Same. —  Vice  Principal, — Fellow- Servant. — CombinaUon  of  Both  in  Same 
Person. — The  same  individual  may  combine  in  his  own  person 
the  functions  of  both  master  and  servant,  and  when  such  per- 
son performs  a  servant's  duty,  no  matter  what  his  rank  or  title  may 
be,  he  is,  in  the  performance  of  such  duty,  only  a  fellow-servant 
with  the  others  engaged  in  the  same  common  business,  for  it  is  not 
a  question  of  rank  but  of  duty  that  must  determine  their  relation. 

Same. — Respective  Duties. — Assumed  Bisk. — For  a  summary  of  the  du- 
ties which  the  master  owes  to  his  servant,  and  vice  versa,  and  the 
duties  which  fellow-servants  owe  to  each  other,  together  with  the 
hazards  assumed  in  the  employment,  see  opinion,  page  48. 

Same. — Fellow- Servant. —  Vice  Principal. — Beview  of  Indiana  Cases, — 
For  a  review  of  the  Indiana  cases  bearing  on  the  fellow-servant  and 
the  vice  principal  rules,  see  opinion,  page  60. 

Negligence. — Proximate  and  Efficient  Cause. — If  certain  forces  be  set 
in  operation  which  will  naturally  and  probably  lead  to  a  certain  re- 
sult, the  predominant  cause,  or  the  eflficient  or  procuring  cause,  is 
the  one  first  set  in  motion,  and  the  intermediate  causes  are  but  at- 
tendant incidents  which  mark  the  course  of  the  eflficient  cause. 

Same. — Injury. — Combination  of  Causes. — Liability. — If  an  injury  hap- 
pens while  one's  own  wrongful  act  is  in  force  and  operation,  he  will 
not  be  permitted  to  escape  liability  because  there  was  a  more  imme- 
diate cause  of  the  injury,  especially  if  that  immediate  cause  was  put 
in  operation  by  his  own  wrongful  act.  To  entitle  such  party  from 
exemption  he  must  show,  not  only  that  the  injury  might  have  hap- 
pened, but  that  it  must  have  happened,  if  the  act  complained  of  had 
not  been  done. 
Dissenting  opinion  by  Ross,  J. 

From  the  Putnam  Circuit  Court. 

G.  C.  Moore  and  M.  A.  Moore y  for  appellant. 
H.  H.  MathiaSj  S.  A.  Hays,  J.  J.  Smiley  and  W.  O. 
Neif,  for  appellee. 

LoTZ,  J. — ^The  appellant  is  a  corporation  organized 
under  the  laws  of  the  State  of  Iowa,  and  engaged  in 
manufacturing  pumps  and  lightning  rods.  In  the  year 
1890  it  owned  and  operated  a  large  factory  situate  in 
the  city  of  Greencastle,  Indiana,  and  appellee  was  em- 
ployed by,  and  was  working  for,  it  in  its  said  factory. 
While  so  engaged  at  work,  he  sustained  severe  personal 
injuries.     He  brought  this  action  to  recover  damages, 
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alleging  that  such  injuries  resulted  from  the  negligence 
of  the  appellant. 

He  stated  his  cause  of  action  in  two  paragraphs  of 
amended  complaint.  The  appellant  moved  the  court  to 
require  the  appellee  to  make  each  paragraph  more  spe- 
cific. .  This  motion  was  overruled,  and  appellant  then 
demurred  separately  to  each  paragraph.  The  demurrers 
were  overruled,  and  appellant  filed  an  answer  in  two 
paragraphs,  the  first  being  the  general  denial,  and  a  de- 
murrer was  sustained  to  the  second. 

The  cause  was  tried  by  a  jury,  which  returned  a 
special  verdict.  Appellant  made  a  motion  to  require  the 
jury  to  find  specially  certain  additional  facts.  This  mo- 
tion being  overruled,  it  then  moved  for  judgment  in  its 
favor  on  the  special  verdict.  This  motion  was  overruled, 
and  it  then  made  a  motion  for  a  new  trial.  This  last 
motion  was  also  overruled,  and  the  court  then  rendered 
judgment  in  favor  of  the  appellee  on  the  special  verdict 
in  the  sum  of  $3,000.  Appellant  excepted  to  each  one 
of  these  adverse  rulings,  and  has  assigned  each  of  them 
as  error  in  this  court. 

That  part  of  the  first  paragraph  of  the  complaint  nec- 
essary to  be  considered  in  determining  the  correctness  of 
the  ruling  on  the  motion  to  make  more  specific  and  the 
ruling  on  demurrer,  is  as  follows: 

"That  he  (appellee)  was  employed  to  work  for  the  de- 
fendant (appellant)  by  one  Richard  W.  Crawley,  who 
was  then  and  there,  and  was  at  the  time  of  the  happen- 
ing of  the  grievances  hereinafter  complained  of,  the 
<ig€nt  and  the  foreman  of  said  defendant  in  operating  said 
factory;  that  as  such  agent  and  foreman  the  said  Crawley 
-employed  and  kept  the  time  of  all  the  employes  who  worked 
in  said  factory,  and  assigned  to  each  employe  the  work  he 
V)as  required  to  do,  directed  what  work  and  how  it  shotddhe 
done,  and  designated  the  place  where  each  employe  should 
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work;  that  the  said  agent  and  foreman  had  general  su- 
pervision over  all  the  employes  of  the  defendant  in  said 
factory,  and  full  authority  to  discharge  such  as  he  deemed 
it  necessary  to  discharge;  that  the  plaintiify  after  being  sa 
employed  as  aforesaid,  was  directed  by  said  agent  and  fore- 
man to  take  charge  of,  operate' and  manage  a  certain  auger, 
run  by  machinery,  used  in  said  factory,  for  boring  out 
wooden  tubing  for  pumps;  that  said  auger  and  machin- 
ery thereto  attached  was  located  on  the  ground  floor 
and  against  the  south  wall  of  a  room  on  the  south  side 
of  one  of  the  factory  buildings  of  the  defendant;  that 
after  said  wooden  tubing  was  bored,  tJie  plaintiff  was  di- 
reded  by  said  agent  and  foreinan  to  set  them  on  c?id  inclined 
to  the  north  and  to  rest  the  upper  ends  thereof  against  a 
framework  overhead,  made  for  the  purpose,  and  located 
about  eight  feet  north  of  said  auger,  in  said  room;  that 
on  said  29th  day  of  July,  1890,  while  the  plaintiff  was 
engaged  in  the  discharge  of  the  duties  of  his  employment 
in  operating  said  auger  and  boring  out  said  v)ooden 
tubing,  the  said  agent  and  foreman  negligently  and  care- 
lessly went  in  behind,  and  negligently  and  carelessly,  at 
the  same  time,  ordered,  directed  and  procured  another  em- 
ploye of  defendant,  who  was  then  and  there  acting  under  the 
orders  and  directions  of  said  foreman,  to  go  in  behind  and 
on  the  north  side  of  a  number  of  pieces  of  said  wooden  tub- 
ing which  had  been  placed  on  end  against  said  frame- 
work as  aforesaid,  well  knowing  that  plaintiff  was  busily 
engaged  at  his  work  at  said  auger ^  and  without  in  any  man- 
ner notifying  the  plaintiff  of  their  presence,  to  perform  som© 
special  service  for  the  defendant  in  no  manner  connected 
with  or  pertaining  to  the  work  of  the  plaintiff,  the  exact 
character  of  which  is  to  this  plaintiff  unknown,  and  in 
attempting  to  do  said  work  so  ordered  by  said  foreman,  by 
reason  of  the  limited  space  in  which  they  were  attempting.^ 
to  do  said  work,  they  came  in  contact  with  said  pieces  of 
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wooden  tvbing,  so  placed  on  end  as  aforesaid,  and  thereby 
caused  three  of  said  pieces,  each  of  which  was  four  inches 
thick,  four  inches  wide  and  ten  feet  long,  to  fall  over 
upon  and  across  the  small  of  the  back  of  the  plaintiffs  to  his 
great  injury;  that  at  the  time  the  said  pieces  of  wooden 
tubing  fell  upon  the  plaintiff,  as  aforesaid,  he  was  lean- 
ing over  said  auger  as  the  nature  of  his  work  required 
him  to  do,  with  his  back  toward  said  pieces  so  set  up  as 
aforesaid,  and  was  wholly  ignorant  of  the  fact  that  the 
said  foreman  and  other  employe  were  behind  the  same; 
that  immediately  north  of  the  place  where  said  pieces  of 
wooden  tubing  were  placed  on  end,  as  aforesaid,  there 
was  located  certain  machinery  used  by  the  defendant  in 
said  factory;  that  the  space  intervening  between  said  ma- 
chinery and  said  pieces  of  wooden  tubing  did  not  exceed  two 
feet  in  width;  that  there  wa^  not  suificient  room  in  said  space 
to  enable  two  persons  to  enter  the  same  or  perform  work 
therein,  without  endangering  the  safety  of  employes  or  making 
the  working  place  on  the  south  side  of  said  tubing  unsafe, 
all  of  which  was  well  known  to  said  foreman,  when  he  en- 
tered and  directed  said  other  employe  to  enter  said  space; 
that  the  said  injury  to  the  plaintiff  was  not  caused  by  any 
fault  or  negligence  on  his  part.  ^^ 

The  second  paragraph  of  the  amended  complaint  is 
drawn  upon  the  same  theory  as  the  first,  and  contains 
the  same  allegations  with  reference  to  the  powers,  duties 
and  authority  of  Crawley,  as  agent  and  foreman  of  ap- 
pellant, and  gives  the  name  of  the  employe  who  entered 
the  space  with  Crawley  as  Jack  Eller;  that  the  said  EUer, 
while  performing  said  work,  came  in  contact  with  said 
tubing  and  caused  the  same  to  fall. 

The  additional  allegations  which  it  contains,  and  which 
are  important,  are  the  following:  *'That  for  some  time 
prior  to  the  happening  of  the  injury  to  the  plaintiff,  as 
aforesaid,  the  said  Eller  had  been  in  the  service  of  the 
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defendant  as  an  employe;  that,  as  such  employe,  the  said 
EUer  had  not  been  assigned  any  special  work  or  place  to 
work  in  said  factory,  but  was  employed  at  different  kinds 
of  work  at  different  places  in  said  factory  from  day  to 
day,  under  the  orders  and  directions  of  the  said  foreman, 
and  had  no  working  place  in  the  vicinity  of  the  plain- 
tiff's said  working  place;  that  the  said  Eller  was  of  care- 
less and  negligent  habits,  and  did  not  exercise  sufficient 
care  and  skill  in  the  performance  of  the  duties  of  his 
employment  to  make  it  probable  that  he  would  not«cause 
injury  to  his  coemployes;  that  by  reason  of  the  want  of 
care  and  negligence  of  the  said  Eller,  several  of  the  em- 
ployes of  the  defendant  had  been  injured,  of  all  which 
facts  the  defendant  and  the  said  foreman  had  full  notice 
and  knowledge  of  at  the  time  of,  and  prior  to,  the  injury 
to  the  plaintiff." 

We  have  italicised  parts  of  the  first  paragraphs  above 
set  out,  for  the  purpose  of  calling  special  attention  to 
them.  It  will  be  seen  by  an  examination  of  the  allega- 
tions, that  Crawley  had  general  supervision  and  control 
over  all  of  the  employes  in  the  factory.  He  directed 
what  work  and  how  it  should  be  done,  and  designated, 
the  place  where  each  employe  should  work.  And  it  also 
appears  that  while  the  appellee  was  in  the  place,  and 
engaged  at  the  work  assigned  to  him,  Crawley,  by  his 
act  and  his  command  given  to  another  employe,  sud- 
denly rendered  appellee's  working  place  unsafe  and  dan- 
gerous. Of  this  fact  Crawley  had  full  knowledge,  and 
appellee  had  no  knowledge;  Appellee  sustained  in- 
juries because  of  the  unsafe  condition  of  the  place  in 
which  he  was  engaged  at  work.  The  act  and  command 
of  Crawley  are  characterized  as  being  negligent,  and  it 
is  averred  that  the  appellee  was  free  from  contributory 
fault.  The  theory  of  the  complaint,  as  we  construe  it,  is 
that  the  appellant  failed  in  its  duty  to  keep  the  appellee's 
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working  place  reasonably  safe.  If  Crawley  were  the 
master,  and  he  and  an  employe  should  have  been  en- 
gaged in  placing  dynamite  bombs  near  appellee's  work- 
ing place  without  appellee's  knowledge,  and  an  explo- 
sion should  have  occurred,  resulting  in  injury  to  the 
appellee,  the  hypothetical  case  and  the  actual  case  would 
be  analogous. 

The  general  rule  is,  that  it  is  the  duty  of  the  master 
to  provide  his  servant  with  a  reasonably  safe  place  in 
which  to  work.  This  duty  is  one  imposed  by  law,  and 
the  master  must  respond  in  damages  to  his  servant,  who, 
without  fault,  sustains  injury  by  reason  of  its  violation. 
This  duty  is  a  continuing  one,  and  rests  upon  the  master 
at  all  times  while  the  relation  of  master  and  servant 
exists.  The  cause  of  action  sought  to  be  charged  in 
each  paragraph  of  the  complaint,  is  negligence.  This 
negligence  lies  in  the  violation  of  the  appellant's  duty 
in  failing  to  keep  appellee's  working  place  reasonably 
safe.  The  diflSculty  which  arises  in  this  case,  is  to  de- 
termine the  relation  existing  between  Crawley  and  the 
appellee  at  the  time  of  the  injury.  If  they  were  fellow- 
servants,  then  the  appellant  is  not  liable,  and  the  com- 
plaint is  insufficient.  If  they  stood  in  the  relation  of 
master  and  servant,  then  the  appellant  may  be  liable, 
provided  the  complaint  is  sufficient  in  other  respects. 
In  an  action  by  a  servant  against  the  master  for  a  viola- 
tion of  duty  in  failing  to  provide  a  safe  working  place, 
the  complaint  must  aver  that  the  master  knew,  or  state 
such  facts  from  which  it  appears  that  the  master  might 
have  known  by  the  exercise  of  reasonable  care,  that  the 
place  was  unsafe.  Where  the  master  is  charged  with 
having  done  the  negligent  act  with  his  own  hand,  and 
without  the  intervening  agency  of  another,  notice  is  in- 
volved in  the  act  itself,  and  w^here  such  facts  are  averred 
they  are  equivalent  to  an  allegation  of  notice. 

In  this  complaint,  however,  we  have  the  direct  aver- 
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meat  'Hhat  there  was  not  sufficie'nt  room  in  said  space 
to  enable  two  persons  to  enter  the  same  or  perform  work 
therein  without  endangering  the  safety  of  employes,  or 
making  the  working  place  on  the  south  side  of  said  tubing 
unsafCy  all  of  which  was  well  known  to  said  foreman  when 
he  entered/'  If  the  foreman  in  entering  such  place  was 
in  the  performance  of  a  duty  laid  upon  him  by  the 
master  then  his  knowledge  will  be  imputed  to  the  master. 
It  is  also  essential  to  allege  that  the  plaintiff  did  not 
have  notice  of  the  unsafe  condition  of  the  working  place, 
or  facts  from  which  the  want  of  such  knowledge  follows 
as  a  necessary  inference.  Here  we  have  the  general  al- 
legation of  freedom  from  contributory  negligence;  this 
of  itself  is  usually  sufficient  to  negative  notice;  but  it 
is  not  necessary  to  rely  upon  this  principle  or  deter- 
mine whether  it  applies  to  this  action,  for  here  we 
have  the  direct  averment  that  Crawley  and  the  other 
servant  entered  the  narrow  space  '* without  in  any  man- 
ner notifying  the  plaintiff  of  their  presence,*'  and  that  at 
the  time  the  tubing  fell,  plaintiff  ''was  wholly  ignorant 
of  the  fact  that  the  said  foreman  and  other  employes 
were  behind  the  same."  It  was  the  presence  of  Crawley 
and  the  other  employe  in  the  narrow  space  and  their  en- 
gaging at  work  therein  that  produced  the  hazard.  It  is 
true  that  such  machinery  was  designed  for  use,  and  it 
may  have  been  reasonably  safe  for  one  person  to  engage 
at  work  in  the  narrow  space,  but  it  is  averred  that  two 
persons  were  required  to  and  did  engage  at  work  in  this 
limited  space.  The  narrow  space  could  not  be  occupied 
by  the  two  persons  at  the  same  time  and  both  engage  at 
work  therein  without  increasing  the  liability  of  displac- 
ing the  tubing.  The  work  these  persons  were  ordered 
to  do  and  were  doing  in  said  space  was  not  the  usual 
work  required  to  be  done  there,  but  it  is  averred  to  have 
been  a  special  service. 
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The  motion  to  make  more  specific  was  directed  to  each 
paragraph  of  the  complaint,  and  sought  to  have  each 
made  more  certain  in  substantially  the  same  particulars. 
A  complaint  must  proceed  upon  a  single  definite  theory, 
and  this  theory  must  be  determined  from  the  general 
scope  and  character  of  its  averments.  To  the  theory  so 
determined,  the  plaintiff  must  be  held  through  all  the 
different  stages  of  the  case,  and  upon  it  he  must  stand 
or  fall.  Appellant  contends  that  several  distinct  theories 
are  suggested  by  the  complaint;  that  its  motion  to  make 
more  specific  was  designed  to  compel  the  appellee  to  dis- 
close the  theory  upon  which  he  claimed  a  right  to  re- 
cover. Judging  the  complaint  by  the  general  scope  and 
tenor  of  its  averments,  we  think  it  apparent  that  it 
proceeds  upon  the  theory  that  the  appellant  is  liable  to 
the  appellee  for  the  failure  of  Crawley  to  discharge  prop- 
erly the  master's  duty  laid  upon  him.  Other  theories 
may  be  suggested,  but  this  is  the  controlling  idea  which 
pervades  the  whole  pleading.  The  court  has  the  right 
to  construe  the  pleading  and  determine  the  theory  most 
apparent  and  clearly  outlined  by  the  facts  stated,  and  re- 
quire the  case  to  be  tried  upon  that  one  theory.  Batman 
y.  Snoddy,  132  Ind.  480. 

There  is  no  available  error  in  overruling  the  motion 
to  make  more  specific.  Having  disposed  of  this  pre- 
liminary question  we  proceed  to  consider  the  relation  ex- 
isting between  Crawley  and  the  appellee  as  made  by  the 
averments  of  the  complaint. 

Appellant  contends  with  signal  force  and  ability  that 
neither  paragraph  of  the  complaint  is  sufficient  to  with- 
stand its  demurrer  for  want  of  facts.  It  is  insisted  that 
the  cause  of  action  made  by  each  paragraph  rests  upon 
the  acts  and  conduct  of  Crawley  and  the  other  employe, 
EUer,  and  that  the  facts  averred  show  them  to  have 
been  fellow-servants  with  the  appellee  at  the  time  of  the 
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injury,  and  that,  therefore,  no  liability  arises  as  against 
the  appellant.  Appellee  concedes  that  his  right  of  ac- 
tion is  based  upon  the  conduct  of  Crawley,  and  that  the 
allegations  with  reference  to  the  other  employe,  EUer^ 
are  designed  to  show  the  aggravating  negligence  of  Craw- 
ley's  conduct  in  increasing  the  danger  to  appellee.  He 
asserts  that  Crawley's  position  was  that  of  vice  prin- 
cipal, and  that  the  appellant  must  respond  for  his  negli- 
gent conduct. 

In  pleading  negligence  arising  from  the  wrongful 
conduct  of  another,  it  is  essential  that  the  complaint 
shall  contain  ( 1 )  an  allegation  of  duty  owing  by  the  de- 
fendant to  the  plaintiff,  or  facts  and  circumstances  from, 
which  the  duty  can  be  inferred;  (2)  a  failure  in  the  per- 
formance, or  an  imperfect  performance  of  such  duty  by 
the  defendant;  and  (3)  that  such  failure  or  breach  of 
duty  was  the  natural  and  proximate  cause  of  the  injury 
and  damage  to  the  plaintiff.  The  acts  which  caused  the 
injury  should  be  clearly  and  distinctly  stated,  but  the 
pleader  need  not  descend  into  unnecessary  detail. 

There  is  no  proposition  of  law  any  better  settled  in  this 
State  than  that  the  master,  who  has  been  careful  in  the 
employment  of  his  servants,  and  has  used  diligence  ta 
keep  them  competent,  is  not  liable  to  a  servant  who  has 
been  injured  by  the  negligence  of  his  fellow-servants. 
The  rule  itself  is  of  easy  comprehension,  but  its  applica- 
tion to  particular  facts  and  circumstances  often  gives  rise 
to  many  perplexities.  The  master  can  not  screen  him- 
self from  responsibility  by  casting  his  duties  upon  an- 
other. The  person  upon  whom  such  duties  are  laid,  no 
matter  what  his  rank  or  title  may  be,  whether  superin- 
tendent, manager,  agent,  foreman  or  boss,  is,  when  he 
performs  the  master's  duty,  a  vice  principal.  In  legal 
contemplation  it  is  the  same  as  if  for  the  moment  the 
master  had  appeared  and  performed  the  act.     If  the  act 
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be  negligently  done,  and  injury  result,  the  master  must 
respond  in  damages.  The  master's  power  over  a  given 
enterprise  or  industry  is  absolute.  At  his  command  it 
springs  into  existence  or  ceases  to  be.  To  govern,  con- 
trol and  direct  are  the  peculiar  functions  of  the  master. 
Any  given  enterprise  is  embraced  within  certain  well 
defined  limits.  The  master  desires  to  accomplish  certain 
results.  To  attain  his  ends  he  calls  to  his  aid  buildings, 
machinery,  appliances,  tools,  and  servants. 

The  position  of  a  servant  is  that  of  a  subordinate.  He 
is  subject  to  the  will  of  his  master.  He  works  in  such . 
places  and  does  those  things  which  his  master  directs. 
The  work  of  the  master  may  be  divided  into  departments, 
and  the  work  of  each  department  may  be  again  subdi- 
vided and  assigned  to  various  servants.  Each  servant, 
in  the  performance  of  the  work  so  assigned  to  him,  must 
necessarily  exercise  a  certain  discretion  in  the  manner 
of  its  performance.  He  is  required  to  use  care  and  skill. 
In  the  performance  of  such  work,  he  is  discharging  the 
duties  which  he  owes  to  his  master.  H  he  perform  such 
work  negligently  and  injury  result  to  a  person  engaged 
in  performing  the  same  or  similar  work,  the  master  is 
not  answerable  to  the  injured  servant  if  the  master  was 
without  fault.  The  same  person  may  perform  various 
parts  of  the  servant's  work.  The  master  may  also  lay 
upon  the  same  person  a  part  or  all  of  the  master's  duties 
and  require  of  him  that,  while  not  performing  the 
master's  duty,  he  perform  a  servant's  duty.  The  same 
individual  may  combine  in  his  own  person  the  functions 
of  both  master  and  servant.  When  such  person  per- 
forms a  servant's  duty,  no  matter  what  his  rank  or  title 
may  be,  whether  superintendent,  manager,  agent,  fore- 
man, or  boss,  he  is,  in  the  performance  of  such  duty, 
deemed  only  a  fellow-servant,  with  others  engaged  in  the 
same  common  business.     Rank,  grade,  or  relative  sta- 
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tiou,  in  most  cases,  throws  but  little  light  upon  the  in- 
quiry as  to  whether  two  persons  at  a  given  time  stood  in 
the  relative  position  toward  each  other  of  fellow-servants 
or  of  master  and  servant;  for  it  is  not  a  question  of  rank, 
but  a  question  of  duty  that  must  determine  their  relation. 
A  summary  of  the  duties  which  the  master  owes  to  his 
servants,  and  the  duties  which  the  servants  owe  to  their 
master,  and  the  duties  which  foUow-servants  owe  to  each 
other,  together  with  the  hazards  assumed  in  the  employ- 
ment, may  aid  in  determining  the  questions  before  us. 

It  is  the  duty  of  the  master  to  provide  his  servants 
with  safe  working  places;  to  provide  for  their  use  safe 
machinery,  appliances,  tools  and  implements;  to  provide 
safe  materials  with  which  to  work;  to  provide  careful 
and  competent  fellow-servants;  to  keep  machinery,  tools 
and  implements  in  repair,  and  working  places  in  safe 
condition;  to  take  notice  of  the  liability  of  machinery 
and  appliances  to  wear  out  and  become  defective  with 
age  and  use;  to  instruct  the  young  and  inexperienced 
servants  as  to  their  duties,  and  warn  them  of  danger 
and  how  to  avoid  it;  to  regulate  and  so  conduct  his  busi- 
ness that  his  servants  may  be  the  least  exposed  to  danger, 
and  to  do  nothing  by  which  the  danger  to  his  servants 
may  be  unnecessarily  augmented. 

The  servants  may  repose  confidence  in  the  prudence 
and  caution  of  the  master,  and  rest  upon  the  presump- 
tion that  he  has  discharged,  or  will  discharge,  all  the 
duties  which  the  law  enjoins  upon  him. 

It  is  the  servant^s  duty  to  his  master  to  be  diligent  and 
render  him  skill  and  care  in  performing  the  work  as- 
signed to  him;  to  be  careful  and  watchful  of  the  master's 
property  and  interests,  and  to  advise  him  of  defects  in 
machinery  and  appliances,  and  the  negligence  of  fellow- 
servants,  that  come  to  his  knowledge.  It  is  a  duty  he 
owes  to  his  fellow-servants  that  he  perform  the  v  ork  as- 
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signed  to  him  with  care  and  prudence,  so  that  by  no  de- 
fault of  his  an  injury  befall  them. 

The  law  does  not  require  unreasonable  or  impossible 
.  things  of  either  the  master  or  the  servant.  The  master 
is  not  required  to  furnish  buildings,  machinery  and  ap- 
pliances that  are  safe  beyond  peradventure;  nor  is  he 
bound  to  provide  the  latest  and  most  improved  machin- 
ery and  devices.  When  he  has  exercised  reasonable 
care  in  providing  places,  machinery  and  appliances,  and 
in  the  employment  of  his  servants,  and  has  exercised 
reasonable  supervision  to  keep  the  places,  machinery  and 
appliances  safe,  and  to  see  that  his  servants  continue 
prudent  and  careful,  his  duties  are  done. 

The  servant  assumes  all  the  risks  ordinarily  incident 
to  his  employment.  He  is  presumed  to  have  contracted 
with  reference  to  all  such  hazards,  and  to  receive  com- 
pensation commensurate  with  the  dangers  assumed.  He 
is  bound  to  take  notice  of  such  insecurity,  defects  and 
infirmities  in  places,  machinery  and  appliances  as  are 
open  and  apparent;  but  he  is  not  required  to  search  for 
such  infirmities.  He  is  also  bound  to  take  notice  of  the 
unskillfulness  and  negligence  of  his  fellow-servants  that 
are  open  and  apparent. 

If  he  continues  in  the  employment  of  the  master  after 
having  knowledge  of  such  conditions,  ordinarily  he  as- 
sumes the  attendant  hazards.  As  a  skillful  servant  may 
sometimes  become  unskillful,  and  a  careful  servant  some- 
times become  negligent  in  the  discharge  of  the  duties  as- 
signed him,  if  injury  result  to  a  fellow-servant .  from 
such  conduct  the  master  is  not  liable.  The  risk  of  injury 
from  the  negligence  of  a  fellow-servant  under  such  cir- 
cumstances, is  one  of  the  hazards  assumed  by  the  serv- 
ant when  he  accepts  employment. 

The  foregoing  propositions  are  so  well  settled  that  v/e 
Vol.  11—4 
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deem  it  unnecessary  to  cite  authorities  in   support   of 
them.     It  is  true  they  are  general  rules  to  which  there 
are  many  exceptions  depending  upon  particular  circum- 
stances, but  with  the  exceptions  we  are  not  here  con-  * 
cerned. 

Bearing  these  principles  in  mind  we  will  endeavor  to 
determine  the  relation  existing  between  Crawley  and  the 
appellee  at  the  time  the  injury  was  inflicted.  If  they 
were  fellow-servants,  then  the  appellant  is  not  liable.  If 
they  occupied  the  relative  positions  of  master  and  serv- 
ant then  the  appellant  is  liable  unless  some  other  rule 
of  law  intervenes  that  precludes  the  right  of  recovery. 

In  this  connection  it  is  interesting  to  note  the  varying 
decisions  of  the  Supreme  Court  of  this  State  bearing 
upon  this  intricate  question. 

In  Gillenwater  v.  Madison,  etc.,  R.  R.  Co.,  5  Ind. 
340,  the  plaintiff  was  a  carpenter,  and  was  employed  by 
the  defendant  to  frame  and  build  a  bridge  on  its  road 
across  Sugar  Creek.  While  engaged  in  said  work,  the 
company  directed  him  to  proceed  on  its  cars  to  Green- 
wood,  and  assist  in  loading  timbers  for  the  bridge. 
While  thus  on  the  cars,  the  defendant  so  carelessly 
managed  the  train  that  the  cars  were  thrown  from  the 
track  and  down  a  bank,  and  permanently  injured  the 
plaintiff.  It  was  held  under  these  facts,  that  the  plaintiff 
and  the  conductor  and  the  engineer  of  the  train  were  not 
fellow-servants,  and  that  the  company  was  liable.  . 

In  Fitzpatrick  v.  New  Albany,  etc.,  R.  R.  Co.,  7  Ind. 
436,  the  plaintiff  was  employed  by  the  defendant  with 
other  laborers  to  ballast  a  part  of  its  road,  by  excavating 
gravel  from  certain  gravel  banks,  loading  it  on  the  cars, 
and  afterwards  unloading  and  distributing  it  upon  the 
road.  The  plaintiff  boarded  and  lodged  in  Crawfords- 
ville,  two  miles  away  from  tlie  gravel  bank,  and  by 
agreement  with  the  company  he  was  regularly  conveyed 
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to  the  town  for  his  meals,  and  back  again  to  the  gravel 
pit.  While  being  so  conveyed  on  the  gravel  car  to  the 
pit,  to  engage  in  his  work,  the  train,  by  the  negligence 
of  the  engineer,  ran  into,  and  came  into  collision  with 
a  passenger  train  on  the  same  road,  and  plaintiff  sus- 
tained injuries.  It  was  held  that  the  plaintiff  and  the 
engineer  were  not  fellow-servants. 

In  Ohio,  etc.,  R.  R.  Co.  v.  Tindall,  13  Ind.  366,  a  set 
of  hands,  among  whom  was  the  deceased,  Tindall,  were 
at  work  graveling  a  portion  of  the  defendant's  track. 
The  gravel  was  carried  from  the  pit  to  the  place  where  it 
was  used  upon  the  road  by  means  of  a  train  of  gravel 
cars.  The  same  hands  loaded  and  unloaded  the  cars, 
and  rode  back  and  forth  to  the  places  of  loading  and  un- 
loading upon  them.  While  thus  employed,  the  train, 
through  the  negligence  of  the  engineer,  ran  against  an 
ox  and  was  thrown  off  the  track,  and  Tindall  was  in- 
stantly killed.  Upon  these  facts  the  court  held  the  de- 
ceased and  the  engineer  to  be  fellow-servants. 

In  Wilson  v.  Madison,  etc.,  R.  R.  Co.,  18  Ind.  226,  the 
facts  were  substantially  as  follows:  At  the  southern 
terminus  of  the  railroad  the  company's  cars,  machinery, 
and  other  property  were  kept,  and  at  said  place  there 
were  divers  tracks  and  switches  for  the  accommodation 
of  freight  cars,  and  at  said  place  the  company,  as  was  its 
custom,  coupled  and  uncoupled  freight  cars.  The  plain- 
tiff was  employed  by  the  defendant  and  stationed  at  said 
place.  His  duties  were  various,  such  as  working  on  the 
track,  hauling  and  unloading  gravel,  and  also  to  assist 
in  coupling  and  uncoupling  cars  when  ordered  to  do  so, 
but  was  not  connected  with  any  train  as  a  business.  In 
attempting  to  uncouple  a  freight  car  he  was  injured  by 
the  negligence  of  those  in  charge  of  the  train.  He  was 
held  to  be  a  fellow-servant  with  the  engineer  and  con- 
ductor. 
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,  In  Slattery' 8 Admr,  y,  Toledo,  etc.,R,W.Co.,231nd.  81, 
it  was  decided  that  a  brakeman  on  a  train,  and  one  whose 
duty  it  was  to  attend  a  switch,  were  fellow-servants. 

In  Chicago,  etc,  R,  W.Co,,  Yo  Harney,  28  Ind.28,  the 
averments  of  the  complaint  were  that  the  plaintiff's  mi- 
nor son  was  employed  under  a  special  contract  to  work 
on  defendant's  road  as  a  track  hand.  The  defendant's 
roadmaster,  in  charge  of  a  construction  train,  ordered 
and  compelled  the  Jtrack  hand  to  assist  in  distributing 
ties  from  said  train,  and  in  so  doing  he  was  injured  by 
the  negligence  of  the  roadmaster.  It  was  held  that  the 
company  was  liable,  but  the  decision  seems  to  rest  upon 
the  compulsion  averred.  An  extreme  view  of  this  sub- 
ject was  reached  in  Columbus,  etc.,  22.  W.  Co,  v.  Arnold, 
Admr.,  31  Ind.  174. 

The  facts  of  that  case,  briefly  stated,  are^  that  one 
Losee  was  in  the  employ  of  the  railroad  company  as  mas- 
ter machinist  for  the  western  division  of  the  road  and 
occupied  that  position  at  the  city  of  Indianapolis.  As 
^uch  he  had  the  immediate  control,  direction  and  super- 
vision of  the  engines  and  other  machinery  and  of  the  re- 
pairs to  the  same,  and  of  the  engineers  and  firemen  on 
the  engines  on  that  division  of  the  road.  He  selected 
the  engine,  engineer  and  fireman  for  each  particular 
service  or  train,  and  ordered  them  accordingly.  He  was 
a  skillful  and  experienced  master  machinist  and  entirely 
competent  to  the  proper  performance  of  the  duties  re- 
quired of  him.  By  his  direction  one  Lederer  was  put  in 
charge  of  an  engine  as  engineer  and,  with  one  Scott  as 
fireman,  in  running  an  express  passenger  train  between 
Indianapolis  and  Columbus,  Ohio  ;  while  so  engaged 
the  boiler  of  the  engine  exploded  when  in  the  State  of 
Ohio  and  caused  the  death  of  Scott.  The  administrator 
of  Scott's  estate  brought  suit  against  the  company  for 
damages. 
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In  the  course  of  the  opinion  the  court,  by  Elliott,  C.  J., 
said:  **The  board  of  directors  of  a  railroad  company  are 
its  immediate  representatives,  and  occupy  the  relation 
of  master  to  the  various  employes  engaged  in  operating 
the  road  and  superintending  and  performing  the  busi-* 
ness  of  the  company  in  its  various  departments.  ♦  ♦  * 
The  directors  of  such  a  corporation,  from  the  very  na- 
ture of  the  organization  and  the  business  in  which  it  is 
engaged,  are  not  expected  personally  to  superintend  the 
various  operations  of  the  road.  *  *  *  It  is  the  duty 
of  such  a  corporation  to  use  every  reasonable  care  in  the 
proper  construction  of  its  road,  and  in  supplying  it  with 
the  necessary  equipment,  including  properly  constructed 
engines,  and  the  necessary  and  proper  materials  for  its 
repair,  and  the  selection  of  competent,  skillful,  and  trusty 
subordinates  to  supervise,  inspect,  repair,  and  regulate 
the  machinery,  and  to  regulate  and  control  the  opera- 
tions of  the  road.  If  these  duties  are  performed  with 
care  and  diligence  by  the  directors,  and  one  of  the  per* 
sons  so  employed  is  guilty  of  negligence  by  which  an  in- 
jury occurs  to  another  [servant] ,  it  is  not  the  negligence 
of  the  directors;,  or  master,  and  the  company  is  not  re- 
sponsible."' 

The  effect  of  this  holding  is,  that  the  master's  liability 
ceases  when  he  selects  a  competent  and  careful  subordi- 
nate and  charges  him  with  the  execution  of  the  master's 
duties.  This  case  has  been  often  followed  by  that  court. 
Sullivan  v.  Toledo,  etc.,  R.  W.  Co.,  58  Ind.  26;  Gormley 
V.  Ohio,  etc.,  R.  W.  Co.,  72  Ind.  31;  Robertson  v.  Terre 
Haute,  etc.,  R.  R.  Co.,  78  Ind.  77;  Brazil,  etc.,  Coal  Co. 
v.  Cain,  98  Ind.  282;  Indianapolis,  etc.,  R.  W.  Co.  v. 
Johnson,  102  Ind.  352;  Capper  v.  Louisville,  etc.,  R.  W. 
Co.,  103  Ind.  305;  Cincinnati,  etc.,  R.  R.  Co.  v.  McMul- 
len,  Admr.,  117  Ind.  439;  Ohio,  etc.,  R.  R.  Co.  v.  Ham- 
mersley,  28  Ind,  371. 
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The  doctrine  announced  in  Columbiis,  etc,  R.  W,  Co. 
V.  Anilold,  Admr.,  supra,  reached  its  utmost  extreme  in 
Robertson  v.  Terre  Haute,  etc.,  R.  R.  Co,,  supra.  It  ap- 
pears from  the  facts  of  that  case  that  a  brakeman  on  a 
train  en  route  was  injured  by  collision  with  another  mov- 
ing train  moving  in  an  opposite  direction.  The  col- 
lision was  the  result  of  the  negligence  of  the  train  dis- 
patcher whose  duty  it  was  to  control  the  movement  of 
trains.  It  was  held  that  although  the  brakeman  and 
train  dispatcher  were  many  miles  apart  at  the  time  of 
the  injury,  and  though  their  duties  were  distinct,  they 
were  nevertheless  fellow-servants,  and  the  master  was 
not  liable.  The  more  recent  decisions  have  a  tendency 
to  relax  this  extreme  view. 

The  force  of  the  holding  in  Columbus,  etc.,  R.  W.  Co. 
V.  Arnold,  Admr.,  supra,  was  very  much  weakened  by  the 
case  of  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  and  in 
Taylor  v.  Evansville,  etc.,  R.  R.  Co,,  121  Ind.  124,  it  is 
practically  overthrown. 

The  facts  of  the  latter  case,  as  averred  in  the  com- 
plaint, were  that  the  plaintiff,  Taylor,  was  a  machinist 
in  the  employ  of  the  company,  engaged  in  work  in  its 
shop  under  the  control  of  its  master-mechanic.  The 
master-mechanic  had  entire  control  of  the  shop  and  em- 
ployes therein,  and  of  all  work,  and  had  authority  to  se- 
lect and  change  machinery.  The  company  desired  to 
inspect  the  head  of  an  equalizer  on  one  of  its  loco- 
motives for  the  purposes  of  ascertaining  whether  the 
key  could  be  changed,  and  its  master-mechanic  ordered 
the  plaintiff  to  disconnect  the  equalizer  and  remove  it 
from  its  place,  so  that  the  master-mechanic  might  exam- 
ine it.  While  engaged  in  removing  the  key  under  such 
direction  the  equalizer  was  negligently  pulled  out  of  its 
place  by  the  master-mechanic,  and  fell  upon  the  plain- 
tiff and  very  severely  injured  him.     In  a  well  consid- 
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ered  discussion  of  the  principles  involved,  the  court  held 
that  at  the  time  the  plaintiff  was  injured  the  master-me- 
chanic was  performing  the  master's  duty,  and  was  not 
merely  a  fellow-servant;  and  that  the  company  was  liable 
for  his  negligence. 

InNall,  Admr.yY. Louisville,  €tc.,R.  W.Co.,  129 Ind.  260, 
it  was  averred  that  a  heavy  freshet  caused  a  large  accumu- 
lation of  drift  wood  and  other  debris  against  one  of  the 
company's  bridges  which  spanned  a  creek,  and  endang- 
ered the  safety  of  the  bridge  to  such  an  extent  that  it  was 
deemed  necessary  to  call  out  a  large  force  of  men  to  save 
it  from  destruction;  that  the  company  entrusted  to  one 
Helms  the  sole  and  absolute  supervision  over  and  direc- 
tion of  work  of  saving  the  bridge;  that  under  such  au- 
thority, the  said  Helms  ordered  and  directed  the  deceased, 
Nall,»who  was  a  track  hand  or  section  hand  on  said  road, 
to  go  down  off  the  railroad  track  into  the  stream  and 
among  the  drift-wood  and  engage  with  others  in  the 
work  of  saving  the  bridge;  that  while  so  engaged  the 
said  Helm,  as  such  representative,  carelessly  and  want- 
only commanded  and  caused  one  of  the  locomotive  en- 
gines of  the  defendant  to  be  suddenly  started  up  and 
accelerated  in  speed,  while  the  said  Nail  was  down  among 
the  drift-wood,  and  the  ropes  thereto  attached;  that  one 
of  such  ropes,  being  thus  suddenly  pulled  and  jerked, 
slipped  from  its  place,  and  with  great  violence  struck  the 
said  Nail  and  instantly  killed  him.  On  these  facts  it 
was  held  that  the  superintendent.  Helms,  and  the  de- 
ceased. Nail,  were  not  fellow-servants;  that  the  master's 
duty  to  his  servants  to  provide  safe  places  for  them  to 
work  is  a  continuing  one,  and  requires  him  to  use  ordi- 
nary care  to  keep  them  safe,  and  if  they  become  unsafe 
through  his  neglect,  or  are  made  unsafe  through  his  act, 
he  must  answer  in  damages  to  the  servant  injured  there- 
by, who  is  without  fault. 
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The  case  of  Columbus ,  etc,,  R.  W.  Co.  v.  Arnold,  Admr,, 
supra,  is  expressly  discredited,  and  Taylor  v.  Evansville, 
etc.,  R.  R.  Co.,  supra,  followed. 

Ill  Justice  V.  Pennsylvania  Co.,  130  Ind.  321,  the  com- 
plaint averred  in  substance  that  the  plaintiff  Justice  was 
in  the  employ  of  the  defendant  company  as  a  section 
hand;  that  with  a  gang  of  four  other  men  he  was  en- 
gaged in  the  repair  of  the  company's  track;  that  one 
McCleary  was  the  foreman  of  such  gang,  with  full  power 
to  employ  and  discharge  section  hands;  that  it  was  t|ie 
duty  of  said  foreman  to  direct  the  plaintiff,  and  the  men 
w4th  whom  he  worked,  how^,  when,  and  where  to  work, 
and  to  direct  and  control  the  manner  of  using  the  • 
various  tools,  implements,  and  other  means  used  to  per- 
form said  w^ork,  and  had  the  absolute  control  and  super- 
vision of  the  use  and  movements  of  a  certain  liand 
car  used  by  said  gang  in  the  prosecution  of  the  work; 
that  on  said  day,  after  their  work  was  completed,  the 
said  gang,  including  the  plaintiff  and  McCleary,  got  upon 
such  hand  car  for  the  purpose  of  returning  the  same  to 
the  place  where  they  were  usually  kept,  when  another 
gang,  consisting  of  seven  section  men  placed  another 
hand  car  upon  the  track,  and  started  after  the  one  on 
which  the  plaintiff  was  situate;  that  each  of  said  cars 
was  propelled  by  hand  power,  applied  by  means  of  two 
levers,  which  levers  rested  upon  an  upright,  projecting 
about  two  or  three  feet  above  the  floor  of  the  car.  The 
second  car  was  the  larger  one,  and  capable  of  l)Ging  pro- 
pelled twice  as  fast  as  the  one  on  which  the  plaintiff  was 
situated;  that  the  second  car  ran  up  to,  and  against  the 
first,  and  caused  it  to  greatly  increase  its  speed,  and 
caused  the  levers  to  work  up  and  down  with  great  rapid- 
ity so  that  it  became,  and  was,  difficult  for  the  plaintiff 
to  maintain  his  hold  thereon,  and  that  by  reason  of  the 
small  space  on  the  platform  of  the  car,  it  was  dangerous 
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for  the  plaintiff  to  let  go  of  the  lever,  that  being  his 
only  means  by  which  he  could  maintain  his  position  on 
the  car;  that  said  McCleary  knew  that  the  rapid  motion 
of  said  levers  was  dangerous  to  those  upon  said  car,  and 
that  it  was  difficult  for  the  appellant  to  retain  his  hold 
thereon,  and  so  knowing  carelessly  and  negligently  failed 
to  apply  the  brake  and  check  the  speed  of  the  car,  though 
said  brake  was  convenient  to  him,  and  not  convenient 
to  the  plaintiff;  that  by  reason  of  the  rapid  speed  of  the 
car,  and  the  motion  of  the  levers  thereon,  the  hold  of 
plaintiff  became  loosened,  and  said  lever  struck  him, 
whereby  he  was  greatly  injured;  that  said  McCleary  care- 
lessly permitted  said  other  car  to  butt  up  against  the 
car  upon  which  the  plaintiff  was  traveling,  without  any 
objection  thereto,  and  permitted  the  gang  thereon  to 
propel  and  push  ahead  the  first  car  at  a  very  rapid  rate 
of  speed,  and  permitted  the  same  to  continue  without 
raising  any  objection  thereto  or  applying  the  brake  until 
said  accident  occurred.  We  make  this  extended  refer- 
ence to  this  case  for  the  reason  that  appellant's  counsel 
rely  confidently  upon  it  as  being  decisive  of  the  case  in 
hearing. 

We  do  not  think  that  case  controlling,  nor  do  we  think 
it  is  in  conflict  with  any  of  the  previous  decisions.  There 
was  nothing  to  show  that  the  foreman,  McCleary,  had 
any  power  or  authority  over  the  men  on  the  second  (?ar. 
The  case  proceeds  upon  the  theory  that  McCleary  failed 
to  apply  the  brake  and  check  the  car.  This  was  an  act 
that  any  one  upon  the  car  might  have  done.  There  is 
no  charge  that  McCleary  gave  anj*^  command  or  direc- 
tion, or  failed  to  give  any  in  relation  thereto.  If  he  had 
applied  the  brake,  it  would  have  been  an  act  similar  in 
kind  to  working  the  lever.  If  he  applied  it,  but  in  a 
neglig^t  manner  and  injury  had  resulted,  it  would 
clearly  have  been  the  act  of  a  fellow-servant.     His  fail- 
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ure  to  act  at  all  could  not  be  dignified  into  a  failure  to 
perform  the  master's  duty.  That  decision  is  correct  in 
principle  and  sustained  by  abundant  authority. 

In  a  still  more  recent  case,  New  Pittsburgh,  etc,  Co.  v. 
Peterson,  136  Ind.  398,  the  allegations  of  the  complaint 
were  that  the  appellant  was  employed  to  do  general  work 
in  and  about  the  appellee's  coke  yards,  and  to  haul  away 
ashes  and  other  refuse,  haul  slack  and  clean  the  yards;  that 
he  was  inexperienced  in  working  with  machinery  as  de« 
fendant  well  knew;  that  one  Gus  Lawrence  was  defendant's 
agent  to  employ  and  discharge  its  workmen,  including  the 
plaintiff,  and  to  control  their  work;  that  said  Lawrence 
negligently  directed  the  plaintiff  to  clean  certain  of  de- 
fendant's slack  elevators,  and  the  place  of  performing 
such  work  was  dangerous  in  that  it  became  necessary  to 
stand  close  to  the  machinery  of  the  elevators  and  upon 
the  buckets  thereof,  and  that  if  the  machinery  was  put 
in  motion  while  he  was  so  occupied  injury  was  sure  to 
follow,  of  which  dangers  said  defendant  well  knew;  that 
plaintiff  entered  upon  the  work  so  assigned  in  the  pres- 
ence and  under  the  direction  of  said  Lawrence,  and  re- 
posed confidence  in  the  prudence  and  caution  of  the 
defendant,  and  that  the  defendant  would  notify  him  of 
the  starting  of  the  machinery  so  that  he  could  remove 
from  its  danger;  that  while  so  engaged,  and  without  no- 
tice or  warning,  the  defendant  negligently  put  the  ma- 
chinery in  motion,  whereby  plaintiff,  without  fault  or 
negligence  on  his  part,  was  drawn  into  the  guide  of  the 
elevator  belt  and  buckets  and  sustained  the  injuries  com- 
plained of.  Under  these  averments  it  was  held  that  the 
plaintiff  and  the  foreman,  Lawrence,  were  fellow-serv- 
ants, and  that  the  master  was  not  liable  for  the  injury. 

It  is  hard  to  reconcile  the  last  decision  with  the  cases  of 
Taylor  v.  Evansville,  etc. ,  R,R, Co.,  supra,  and  Nallf  Admr. , 
V.  Louisvilley  etc,  R.  W.Co.y  supra,  on  principle,  but  the 
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facts  of  each  case  are  widely  different.  It  is  difficult  to 
formulate  a  rule  that  will  govern  all  cases  of  a  given 
class.  The  particular  facts  and  circumstances  of  each 
case  must  control  its  decision,  for  neither  the  law  nor  the 
principles  of  the  law  exist  abstractly  or  independently  of 
the  facts.  The  end  to  be  attained  is  justice,  and  to  do 
justice  is  to  render  to  every  one  his  due.  If  one  who  is 
blameless  has  sustaihed  an  injury  by  fault  or  offense  of 
another,  he  should  have  a  remedy. 

In  the  case  at  bar,  it  was  the  master's  duty  to  provide 
the  appellee  with  a  reasonably  safe  place  in  which  to 
work;  this  duty  was  a  continuing  one,  and  required  the 
appellant  to  keep  it  reasonably  safe  at  all  times.  If  the 
master,  in  performing  one  duty,  violate  another,  he  must 
answer  for  the  consequences.  Certain  duties  of  the 
master  were  laid  upon  Crawley,  He  was  given  power  to 
order  and  direct  what  work  and  how  it  should  be  done, 
and  to  designate  the  place  where  each  employe  should 
work.  Under  this  authority  he  had  the  right  to  de- 
termine the  place  and  the  manner  in  which  he  himself 
should  perform  the  servant's  duty  which  he  owed  to  the 
master.  It  is  charged  that  he,  Crawley,  ordered  and  di- 
rected another  employe  to  enter  a  certain  place  and  do 
work  therein,  and  that  he  also  entered  such  place  for 
such  purpose.  In  doing  these  things  he  was  perform- 
ing the  master's  duty,  and  in  that  respect  he  was  not  a 
fellow-servant  with  the  appellee.  The  execution  of  the 
master's  orders  in  conjunction  with  the  manual  acts  of 
Crawley  and  EUer,  rendered  the  place  in  which  appellee 
was  working  dangerous,  and  injury  actually  befell  him. 
Here  was  a  violation  of  the  master's  duty  which  the  ap- 
pellant owed  to  appellee,  to  keep  the  place  in  which 
he  worked  reasonably  safe. 

It  is  true  there  is  no  averment  which,  in  terms, 
charges  that  appellee's   working  place  was    rendered 
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dangerous  or  unsafe.  Specific  allegations  are  usually 
better  than  general  statements.  The  complaint  specific- 
ally sets  out  the  facts  which  rendered  the  working  place 
unsafe,  and  it  further  appears  that  appellee  actually  sus- 
tained injury  while  in  such  place.  The  place  wherd  in- 
jury actually  occurs  is  usually  an  unsafe  place. 

This  case  is  distinguishable  from  New  Pittsburgh,  etc,, 
Co.  V.  Peterson,  supra,  for  there  the  servant  knowingly 
accepted  a  place  of  danger;  he  had  the  highest  incent- 
ives, his  personal  safety,  to  put  him  on  his  guard  and  to 
ward  off  danger.  The  acts  that  increased  his  peril  were 
starting  the  machinery,  coupled  with  the  failure  to  give 
him  warning.  Both  of  these,  the  starting  of  the  ma- 
chinery and  the  failure  to  warn,  are  such  acts  as  usually 
and  naturally  devolve  upon  a  fellow-servant.  In  this 
case,  however,  the  appellee  was  in  his  accustomed  place 
at  work.  It  was  ordinarily  a  safe  place.  There  was 
nothing  whatever  to  apprise  him  of  insecurity  or  warn 
him  of  danger.  By  the  combination  of  the  master's  act 
and  the  acts  of  the  master's  servants,  he  was  suddenly 
and  unexpectedly  placed  in  great  peril  and  received  seri- 
ous injuiy.  In  the  first  case  there  were  some  extenu- 
ating circumstances;  here  there  are  none. 

Appellant  further  contends  that  the  complaint  is  bad 
because  it  does  not  appear  that  Crawley  was  the  sole  per- 
son who  stood  in  the  master's  place.  This  contention  is 
not  well  founded.  The  master  can  not  shield  himself 
from  liability  by  dividing  his  duties  ^nd  laying  them 
upon  various  subordinates.  The  test  is  not  whether  all 
the  master's  duties  have  been  delegated,  but  whether 
any  of  them  have  been  conferred. 

We  have  reached  the  conclusion  that  at  the  time  Craw- 
ley gave  the  order  and  direction  and  fixed  the  place  in 
which  he  and  Eller  should  work,  he  stood  in  the 
relation  of  master  to  the  appellee.     But  it  does  not  fol- 
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low  from  this  relation  simply  that  the  appellant  is  liable. 
It  must  further  appear  that  the  injury  which  the  appel- 
lee sustained  was  the  proximate  result  of  some  conduct 
of  the  master.  The  immediate  cause  of  the  injury  was 
the  falling  of  the  pieces  of  tubing  on  appellee's  back; 
such  fall  was  caused  by  the  persons  at  work  in  the  nar- 
row space  coming  in  contact  with  them;  the  cause  of  the 
persons  being  engaged  at  work  in  that  place  was  the  or- 
der and  disposition  of  Crawley.  All  of  these  things 
taken  together  rendered  the  place  in  which  appellee  was 
at  work  dangerous;  and  the  master  violated  his  duty  in 
failing  to  keep  appellee's  working  place  reasonably  safe. 
A  cause  is  that  which  produces  an  effect.  We  have 
here  the  result  and  the  cause  or  causes  which  pro- 
duced it.  Every  result  is  attended  with  an  infinite 
number  of  preceding  causes.  The  law  is  a  practical 
science.  It  does  not  undertake  to  draw  the  wide  dis- 
tinctions of  natural  philosophy.  The  injury  can  usually 
be  traced  back  to  the  immediate  cause  without  much  dif- 
ficulty. The  immediate  cause  is  usually  the  result  of  so 
many  divergent  influences  and  facts  that  it  would  be 
futile  to  attempt  to  follow  them.  Hence,  has  sprung 
the  rule,  **in  jure  causa  proxima  non  remota  spectatur, — 
in  law  the  near  cause  and  not  the  remote  is  considered.'' 
Here,  too,  like  in  the  first  question  considered  in  this 
case,  the  difficulty  arises  in  the  application  of  the  rule. 
Any  cause  to  which  legal  responsibility  is  attached  must 
have  its  origin  in  some  responsible  human  agency.  If 
certain  forces  be  set  in  operation  which  will  naturally 
and  probably  lead  to  a  certain  result,  the  predominant 
cause,  or  the  efficient  or  procuring  cause,  is  the  one  first 
set  in  motion,  and  the  intermediate  causes  are  but  at- 
tendant incidents  which  mark  the  course  of  the  efficient 
cause.  In  such  instances  the  intermediate  and  inci- 
dental causes  are  not  the  proximate  causes  in  a  legal 
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sense.  The  law  reaches  back  and  passes  by  the  inter- 
mediate causes  and  denominates  the  controlling  cause, 
the  proximate  cause. 

If,  after  the  forces  which  have  their  origin  in  the  effi- 
cient cause  have  been  once  set  in  motion,  some  other 
responsible  agency  or  cause  intervenes,  which  is  of  it- 
self capable  of  producing  the  injury,  then  the  course  of 
the  antecedent  cause,  is  arrested,  the  chain  of  causa- 
tion broken,  and  the  intervening  cause  becomes  the 
proximate  cause.  Where  two  or  more  independent  causes 
concur  in  producing  an  injury,  and  it  can  not  be  de- 
termined which  is  the  efficient  or  controlling  cause,  or 
whether  without  their  concurrence  the  injury  would  have 
happened  at  all,  and  a  particular  party  is  responsible  for 
the  consequences  of  one  cause  only,  a  recovery  can  not 
be  had,  because  it  can  not  be  determined  that  the  injury 
would  have  resulted  withoutsuch  concurrence.  But  the  law 
will  not  permit  a  wrongdoer  to  apportion,  qualify  or  take 
advantage  of  his  own  wrong,  and  if  an  injury  actually 
happened  whilst  his  own  wrongful  act  was  in  force  and 
operation  he  ought  not  to  be  permitted  to  escape  liability 
because  there  was  a  more  immediate  cause  of  the  injury, 
especially  if  that  immediate  cause  was  put  in  operation 
by  his  own  wrongful  act.  To  entitle  such  party  to  ex- 
emption he  must  show  not  only  that  the  same  injury 
might  have  happened,  but  that  it  mtist  have  happened,  if 
the  act  complained  of  had  not  been  done.  The  case  at 
bar  falls  within  the  rule  last  announced.  Here  a  duty 
rested  upon  the  appellant  to  keep  the  place  in  which  ap- 
pellee was  working  reasonably  safe.  The  appellant  re- 
quired certain  of  its  servants  to  engage  at  a  special  work 
in  a  narrow  place,  in  close  proximity  to  the  wooden 
tubing,  and  that  such  servants  should  come  in  contact  with 
such  tubing  was  natural  and  probable.  It  is  within  the 
range  of  probability  that  the  injury  might  have  hap- 
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pened  without  the  command  and  direction  of  the  appel- 
lant in  requiring  its  servants  to  work  in  the  narrow 
place;  but  this  is  not  enough,  it  should  appear  that  the 
injury  must  have  occurred  if  the  act  complained  of  had 
not  been  done. 

In  Lane  v.  Atlantic  Works,  111  Mass.  136,  it  was  said 
that  *Hhe  defendant  is  liable  for  the  natural  and  probable 
consequences  of  his  negligent  act  or  omission.  The  in- 
jury must  be  the  direct  result  of  the  misconduct  charged; 
but  it  will  not  be  considered  too  remote  if,  according  to 
the  usual  experience  of  mankind,  the  result  ought  to 
have  been  apprehended.  The  act  of  a  third  person,  in- 
tervening and  contributing  a  condition  necessary  to  the 
injurious  effects  of  the  original  negligence,  will  not  ex- 
cuse the  first  wrongdoer,  if  such  act  ought  to  have  been 
foreseen. 

"The  original  negligence  still  remains  a  culpable  and 
direct  cause  of  the  injury.  The  test  U  to  be  found  in  the 
probable  injurious  consequences  which  were  to  be  antici- 
pated, not  in  the  number  of  subsequent  events  and  agen- 
cies which  might  arise.  *'  Billman  v.  Indianapolis,  etc,  R. 
R.  Co.,  76  Ind.  166  (171);  Terre  Haute,  etc.,  R,  R.  Co. 
V.  Buck,  Admx.,96  Ind.  346  (353);  City  of  Crawfordsville 
V.  Smith,  79  Ind.  308;  Henry  y.  Dennis,  93  Ind.  452;  Bin- 
ford  V.  Johnston,  82  Ind.  426;  Dunlap  v.  Wagner,  85  Ind. 
529;  Rogers  v.  Leyden,  127  Ind.  50;  Davis  v.  Garrett,  6 
Bing.  716;  Cooley  Torts,  76,  n.;  Harriman  v.  Pittsburgh, 
etc,  R.  R.  Co.,  12  N.  E.  Rep.  451;  Louisville,  etc,  R.  W. 
Co.  V.  Davisf  7  Ind.  App.  222;  Howe  v.  Ohmart,  7  Ind. 
App.  32. 

We  think  it  clear  that  the  appellant  violated  its  duty 
in  failing  to  keep  the  appellee's  working  place  reasona- 
bly safe,  and  that  the  violation  of  this  duty  is  the  proxi- 
mate cause  of  the  injury.  In  reaching  this  conclusion, 
we  do  not  overlook  the  fact  that  there  may  be  gradations 
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and  differences  in  rank  between  the  various  servants  of 
one  common  master.  But  as  above  stated^  it  is  not  a 
question  of  rank  or  grade  but  a  question  of  duty  that 
determines  the  relative  position  between  them.  It  is 
true 'that  this  opinion  is  based  upon  the  relative  position 
existing  between  Crawley  and  the  appellee  at  a  stated 
time,  but  we  hold  that  Crawley  was  a  vice-principal,  and 
appellant  must  respond  for  the  negligent  acts  done  by  him 
while  so  acting.  The  court  did  not  err  in  overruling  the 
demurrer.  ' 

The  special  verdict  finds  every  fact  necessary  to  enti- 
tle the  appellee  to  a  recovery.  There  is  no  available 
error  in  the  subsequent  rulings  of  the  court. 

As  this  opinion  has  already  been  extended  to  an  inor- 
dinate length  we  must  decline  to  consider  them  in  detail. 

Judgment  affirmed  at  costs  of  appellant. 

Filed  Mar.  29, 1894 ;  petition  for  a  rehearing  overruled  Nov.  15, 1894. 

Dissenting  Opinion. 

Ross,  J. — ^The  material  question  presented  by  the  rec- 
ord in  this  case  is  whether  or  not  the  appellants  are  an- 
swerable to  the  appellee  for  an  injury  received  by  him 
while  in  their  employ  resulting  from  the  negligence  of  a 
coemploye. 

It  appears  to  the  writer  that  the  opinion  adopted  by 
the  majority,  while  announcing  many  well  settled  legal 
principles,  is  plainly  a  deviation  therefrom.  . 

The  theory  of  the  complaint  under  consideration  is,  as 
the  majority  opinion  states,  to  recover  for  an  injury  sus- 
tained by  reason  of  the  appellant's  making  appellee's 
working  place  unsafe.  Upon  this  theory  is  its  sufficiency 
considered  by  tlie  court,  and  upon  the  same  theory  will 
I  give  my  views  as  to  its  sufficiency. 

It  is  conceded,  by  the  facts  alleged  in  the  complaint, 
that  the  appellee  was  employed  to  work  in  a  factory  in 
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which  there  were  other  persons  and  several  machines 
employed,  the  work  specially  assigned  to  appellee  being 
to  operate  an  auger  and  bore  holes  in  the  tubing,  which 
he  afterwards  piled  on  end,  inclined  from  him,  on  a 
frame  near  his  machine;  that  back  of  this  frame,  where 
he  piled  the  tubing,  stood  another  machine  used  by  ap- 
pellants in  the  operation  of  their  business,  but  between 
which  and  the  piled  tubing  the  place  for  the  person  op- 
erating the  machine  was  so  narrow  that  he  was  liable  to 
strike  the  tubing  and  cause  it  to  fall  over  on  the  appel- 
lee; that  when  no  one  was  operating  that  machine  or  in 
the  space  between  it  and  the  tubing,  there  was  compara- 
tively no  danger  of  the  tubing  falling  on  appellee.  At 
the  time  appellee  was  injured,  the  appellant's  foreman 
ordered  another  of  appellant's  servants  to  go  into  this 
space  between  the  tubing  and  the  machine  to  do  some 
work,  the  foreman  accompanying  him,  and  that  they,  on 
account  of  the  limited  space,  came  in  contact  with  the 
pieces  of  tubing  so  placed  on  end,  causing  it  to  fall,  etc. 

In  the  opinion  of  the  majority,  it  is  said:  '*It  is 
charged  that  he  (Crawley,  appellant's  foreman)  ordered 
and  directed  another  employe  to  enter  a  certain  place  and 
do  work  therein,  and  that  he  also  entered  such  place  for 
such  purpose.  In  dping  these  things  he  was  performing 
the  master's  duty,  and  in  that  respect  he  was  not  a  fel- 
low-servant with  the  employe.  The  execution  of  the 
master's  order,  in  conjunction  with  the  manual  acts  of 
Crawley  and  EUer,  rendered  the  place  in  which  appellee 
was  working  dangerous,  and  injury  actually  befell  him. 
Here  was  a  violation  of  the  master's  duty  which  he  owed 
to  appellee,  to  keep  the  place  in  which  he  worked  reason- 
ably safe." 

And  again:  ''We  have  reached  the  conclusion  that  at 
the  time  Crawley  gave  the  order  and  direction  and  fixed 
Vol.  11—5 
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the  place  in  which  he  and  Eller  should  work,  he  stood 
in  the  relation  of  master  to  the  appellee.'* 

And,  also,  *'The  immediate  cause  of  the  injury  was 
the  falling  of  the  pieces  of  tubing  on  appellee's  back; 
such  fall  was  caused  by  the  persons  at  work  in  the  nar- 
now  space  coming  in  contact  with  them;  the  cause  of  the 
persons  being  engaged  at  work  in  that  place  was  the  or- 
der and  disposition  of  Crawley.  All  of  these  things, 
taken  together,  rendered  the  place  in  which  appellee  was 
at  work  dangerous,  and  the  master  violated  his  duty  in 
failing  to  keep  appellee's  working  place  reasonably 
safe." 

The  vital  question  to  be  determined  from  the  facts  al- 
leged in  the  complaint  are  whether  or  not  Crawley  ( ap- 
pellant's foreman)  was,  at  the  time  complained  of,  a 
vice-principal  or  a  fellow-servant  with  the  appellee,  and 
whether  he  violated  any  duty  owing  from  the  appellant 
to  the  appellee. 

''All  servants  in  the  employ  of  the  same  master,  sub- 
ject to  the  same  general  control,  paid  from  a  common 
fund,  and  engaged  in  promoting  or  accomplishing  the 
same  common  object,  are  to  be  held  fellow-servants  in  a 
common  employment."  Beach  Cont.  Neg.,  section 
332. 

**A11  who  serve  the  same  master,  work  under  the  same 
control,  derive  authority  and  compensation  from  the 
same  common  source,  are  engaged  in  the  same  general 
business,  though  it  may  be  in  different  grades  or  depart- 
ments of  it,  are  fellow-servants,  who  take  the  risk  of 
each  other's  negligence."  Thompson's  Neg.,  1026,  sec- 
tion 31. 

Judge  CooLBY  states  that  ''persons  are  fellow-servants 
when  they  engage  in  the  same  common  pursuit  under 
the  same  general  control."  Cooley  on  Torts,  p.  541, 
note  1. 
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These  general  definitions  are  not  sufficiently  clear  th^t 
they  may  be  applied  to  every  state  of  facts,  and  the  rela- 
tive position  of  the  parties  determined.  While  all  en- 
gaged in  a  common  service,  strictly  speaking,  may  be 
fellow-servants,  yet  the  master  may  delegate  one  with 
power  and  authority  for  the  performance  of  duties  which 
rest  solely  upon  the  master,  and  when  so  clothed  and 
while  in  the  performance  and  to  the  extent  of  such  duties 
the  servant  acts  instead  of  the  master.  A  foreman  or 
superintendent  is  'prima  fade  a  fellow-servant  with  those 
under  him,  and  it  is  not  sufficient  simply  to  charge  him 
with  being  such  foreman  or  superintendent  with  power 
to  hire  and  discharge  those  under  him  and  to  direct  the 
manner  of  carrying  on  the  master's  work,  to  make  him 
a  vice-principal,  but  the  facts  alleged  must  show  that  he 
was  in  the  discharge  of  a  duty  owing  from  the  master  to 
the  servants.     Flynn  v.  Salem,  134  Mass.  351. 

A  vice-principal  is  one  whom  the  master  has  clothed 
with  power  to  act  in  his  stead  in  the  performance  of  a 
duty  owing  from  the  master  to  his  servant.  And  for  all 
his  acts  or  omissions  in  respect  of  the  matters  in  which 
he  acts  in  place  of  the  master  in  performing  the  master's 
duty,  the  master  is  liable.  Simply  because  one  servant 
is  superior  in  grade,  rank  or  authority,  does  not  make 
him  any  more  the  representative  of  the  master  than  those 
lower  in  position.  It  is  not  grade  or  position  that  deter- 
mines whether  a  servant  is  acting  for  and  instead  of  the 
master,  but  the  duty  he  is  performing. 

*'The  truth  is,  the  various  employes  of  one  of  these 
large  corporations  are  not  graded  like  steps  in  a  stair- 
case, those  on  each  step  being  as  to  those  on  the  step 
below  in  the  relation  of  masters,  and  not  fellow-servants, 
and  only  those  on  the  same  steps  fellow-servants,  be- 
cause not  subject  to  any  control  by  one  over  the  other. 
Prima  facie,  all  who  enter  into  the  employ  of  a  single 
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master  are  engaged  in  a  common  service,  and  are  fellow- 
servants,  and  some  other  line  of  demarkation  than  that 
of  control  must  exist  to  destroy  the  relation  of  fellow- 
servants.'*  Baltimore, etc.,  R.  W.  Co.  v.  Baugh,  (U.S.) 
54  Am.  and  Eng.  R.  R.  Cases,  328. 

In  this  case  the  Supreme  Court  of  the  United  States 
have  announced  the  correct  principle,  namely,  that  the 
master's  liability  for  an  injury  to  one  servant  caused  by 
the  negligence  of  another  servant  is  not  to  be  determined 
from  the  grade  or  authority  of  the  negligent  servant,  but 
rather  by  what  duty  of  the  master,  the  performance  of 
which  had  been  delegated  to  the  negligent  servant,  was 
neglected,  resulting  in  injury.  New  Pittsburgh  Coal  and 
Coke  Co.  V.  Peterson,  136  Ind.  398. 

In  the  case  of  Justice  v.  Pennsylvania  COo,  130  Ind. 
321,  the  same  principles  were  announced  by  our  Su- 
preme Court,  Coffey,  J.,  speaking  for  the  court,  saying: 
*'If,  at  the  time  the  offending  servant  performed  the  act 
by  which  another  servant  was  injured,  he  was  in  the 
performance  of  a  duty  which  the  master  owed  to  his 
servants,  he  was  not  a  fellow-servant,  for  the  rule  is 
fundamental  that  the  master  can  not  rid  himself  of  the 
duty  he  owes  to  his  servants  by  delegating  his  authority 
to  another,  and  if  he  attempts  to  do  so,  the  person  to 
whom  he  delegates  the  power  to  act  is  a  vice-principal, 
and  not  a  fellow-servant.  »  ♦  ♦  Qn  the  other 
hand,  if  at  the  time  of  the  alleged  negligence  the  serv- 
ant was  not  engaged  in  the  performance  of  a  duty  which 
the  master  owed  to  his  servants,  but  was  in  the  discharge 
of  a  duty  which  the  servant  acting  owed  to  the  master, 
he  will  be  held  to  be  a  fellow-servant  with  others  en- 
gaged in  the  same  common  business,  and  the  master  will 
not  be  liable  for  any  injury  inflicted  upon  such  fellow- 
servant  by  reason  of  his  negligence.'* 

This  is  the  general  rule  followed  by  all  courts  with 


MAY  TERM,  1894.  69 

Cole  Brothers  v.  Wood. 

few  exceptions.  That  there  are  occasional  deviations  in 
the  application  of  the  rule  I  am  free  to  admit,  hut  the 
rule  itself  stands  unchanged. 

My  associate  who  wrote  the  prevailing  opinion  in  the 
final  summing  up  seems  to  have  entirely  overlooked  this 
rule,  and  while  not  directly  renouncing  it  in  fact,  as  ap- 
pears from  the  conclusion  reached,  he  bases  his  opinion 
upon  the  relative  position  of  the  parties. 

In  the  first  paragraph  of  the  complaint  it  is  alleged 
that  Crawley,  "the  said  agent  and  foreman,  negligently 
and  carelessly  went  in  behind  and  negligently  and  care- 
lessly, at  the  same  time,  ordered,  directed  and  procured 
another  employe  of  defendant  to  go  in  behind  and  on 
the  north  side"  of  said  pieces  of  tubing  and  to  perform 
some  special  work,  and  in  attempting  to  perform  the 
work  came  in  contact  with  the  tubing.  Applying  the 
test  to  the  facts  alleged,  what  duty  did  the  appellants 
neglect?  Did  they  agree  that  the  other  machinery  in 
their  factory  should  remain  idle  or  that  none  of  their 
servants  should  work  in  the  immediate  vicinity  of  the 
appellee  while  he  was  working?  Did  appellants  guar- 
antee the  appellee  from  all  risk  of  injury  resulting  from 
the  acts  of  their  other  servants  while  in  the  performance 
of  their  duties  in  operating  the  other  machinery?  The 
fallacy  of  such  an  assumption  is  apparent.  In  what  par- 
ticular then  can  it  be  said  the  appellants  were  negligent? 
Were  the  appellants  negligent  in  ordering  the  other 
servant  to  go  behind  the  tubing  to  perform  this  special 
work?  Unless  it  can  be  said  that  the  appellants  agreed 
with  the  appellee  that  they  would  not  put  any  person  to 
work  there  they  were  not  negligent  in  ordering  a  servant 
to  go  there  to  work. 

Was  Crawley  negligent  in  going  behind  the  tubing? 
In  going  behind  the  tubing  he  went  for  the  purpose  of 
assisting  in  the  performance  of  a  duty  owing  from  him 
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as  a  servant  to  his  master,  hence  he  was  not  acting  in 
the  place  of  the  master,  but  was  acting  as  a  servant  of 
the  appellants. 

Was  Crawley  negligent  in  going  behind  the  tubing  to 
do  this  special  work  for  the  appellant?  If  that  was  the 
place  where  the  work  was  to  be  performed,  and  Crawley 
was  to  do  it  or  assist  in  its  being  done,  he  had  a  right  to 
go  there  for  that  purpose  and  in  so  doing  was  nothing 
more  than  a  servant  of  the  appellants. 

It  is  not  alleged  in  the  complaint  either  that  appel- 
lants were  not  in  the  habit  of  using  this  space  in  the 
manner  and  for  the  purpose  alleged,  or  that  the  appellee 
was  ignorant  of  its  use.  The  presumption  is  that  he 
knew  it  was  so  used  and  that  he  understood  the  nature 
and  hazard  of  his  employment,  when  it  was  so  used,  at 
the  time  he  engaged  in  appellants'  service.  It  devolved 
upon  the  appellee  by  his  allegations  to  show  such  a  state 
of  facts  as  would  warrant  the  cour'.  in  holding  that  the 
risk  was  not  one  naturally  incident  to  the  service.  If 
he  knew  of  the  danger,  and  the  presumption  is  that  he 
had  such  knowledge  unless  specially  denied,  it  was  an 
incident  to  his  service  and  he  assumed  it.  The  allega- 
tion in  the  complaint  that  he  had  no  knowledge  that 
Crawley  and  EUer  were  behind  the  tubing  does  not  rebut 
the  presumption  that  he  knew  that  the  machine  back  of 
the  tubing  was  used  and  that  persons  operating  it  were 
compelled  to  go  behind  the  tubing  for  that  purpose.  The 
legal  presumptions  are  that  the  appellee  either  knew 
these  facts  when  he  entered  appellants'  employ  and  con- 
tracted with  reference  thereto,  or  that  he  afterwards  ac- 
quired such  knowledge  and  by  continuing  in  their  em- 
ploy assumed  the  risk.  Negligence  is  never  presumed, 
hence  it  was  necessary  for  the  appellee  to  allege  and 
prove  such  a  state  of  facts  as  would  show  the  appellants 
to  have  been  remiss  in  the  performance  of  some  duty 
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owing  from  them  to  him.  The  negligence  of  the  appel- 
lants, if  any  is  charged,  was  not  in  the  manner  in  which 
they  directed  their  servants  to  do  this  special  work,  but 
in  doing  the  work  at  all.  The  pleading  does  not  pretend 
to  proceed  upon  the  theory  that  the  appellants  ordered 
their  servants  to  do  the  work  in  an  unusual  or  improper 
manner,  but  that  it  was  negligence  to  order  them  to  do 
it  at  all,  because  in  its  execution  the  safety  of  the  ap- 
pellee was  endangered.  Had  the  facts  alleged  shown 
that  in  the  performance  of  this  work  by  appellants'  serv- 
ants the  appellee  was  exposed  to  an  unknown  danger,  the 
case  would  be  a  very  different  one,  but  such  is  not  this 
case.  In  order  to  make  the  complaint  good,  it  was  neces- 
sary for  the  appellee  to  have  alleged  want  of  knowledge 
on  his  part,  of  the  danger.  Pittsburgh,  etc.,  R.  W.  Co.  v. 
Adams,  105  Ind.  151;  Indianapolis,  etc.,  R.  W.  Co.  v. 
Dailey,  110  Ind.  75;  Louisville,  etc.,  R.  W.  Co.  v.  Corps, 
124  Ind.  427;  Matchetty.  Cincinnati,  etc.,  R.  W.  Co.,  132 
Ind.  334;  Evansville,  etc.,  R.  R.  Co.  v.  Duel,  134  Ind. 
156;  Pennsylvania  Co.  v.  Congdoyi,  134  Ind.  226. 

It  is  not  alleged  that  the  appellants  knew  or  that  the 
appellee  did  not  know  that  it  was  dangerous  for  persons 
to  work  behind  the  tubing  when  piled  up  in  the  manner 
alleged.  The  allegation  in  the  complaint  is  that  Craw- 
ley, the  foreman,  and  EUer,  the  workman,  were  behind 
the  tubing  unknown  to  the  appellee.  Such  an  allegation 
will  not  take  the  place  of  an  averment  that  the  appellee 
had  no  knowledge  of  the  dangerous  condition  of  the 
working  place.  If  the  appellee  accepted  service  know- 
ing the  position  and  condition  of  the  machinery  and 
working  place,  he  assumed  all  apparent  risks.  That  he 
did  know  of  the  apparent  risks,  and  contracted  accord- 
ingly, the  law  presumes. 

''Knowledge  on  the  part  of  the  employer,  and  igno- 
rance on  the  part  of  the  employe,  are  of  the  essence  of  the 
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action;  or,  in  other  words,  the  master  must  be  at  fault 
and  know  it,  and  the  servant  must  be  free  from  fault, 
and  ignorant  of  his  master's  fault,  if  the  action  is  to  lie." 
Beach  Cont.  Neg.  (ed.  1885),  p.  350,  section  123; 
Ohio,  etc,  R.  W.  Co.  v.  Heaton,  137  Ind.  1. 

Unless  these  facts  are  alleged  in  the  complaint  it  is 
insufl&cient  on  demurrer. 

Once  again  we  recur  to  the  theory  of  the  complaint, 
and  inquire,  what  duty  did  the  appellants  violate?  Did 
they  furnish  appellee  with  an  unsafe  working  place? 
No^  because  it  is  not  alleged  that  it  was  unsafe.  Neither 
is  it  alleged  that  the  appellants  knew  it  was  unsafe,  or 
that  the  appellee  did  not  know  that  it  was  unsafe. 

It  is  evident,  therefore,  that  we  are  not  mistaken  in 
our  conclusion  as  to  the  theory  of  the  complaint,  and  as 
already  stated,  upon  that  theory  it  does  not  state  a  cause 
of  acjion.  To  the  writer  it  seems  clear  that  the  opinion 
adopted  by  the  majority  is  in  direct  conflict  with  the  last 
expressions  of  the  Supreme  Court  as  contained  in  the 
many  cases  cited  in  the  majority,  and  this  dissenting, 
opinion. 

The  judgment  ought  to  be  reversed,  with  instructions 
to  sustain  the  demurrer  to  each  paragraph  of  the  com- 
plaint. 
Filed  March  29, 1894. 
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Res  Adjudicata. — Beoersal  on  Appeal,  with  an  Order  for  New  Trial, — 
Dismissal.— Befiling  Complaint.— When  May  Be  Tested  by  Demurrer, 
-—Where,  after  the  reversal  of  a  case  by  the  Supreme  Court,  with 
an  order  granting  a  new  trial,  the  same  was  placed  upon  the  docket 
of  the  trial  court,  and  was  subsequently  dismissed  by  the  plaintiffs, 
but  the  complaint  was,  subsequently  to  the  dismissal,  refiled,  the 
complaint,  after  being  refiled,  may  be  tested  by  demurrer  where  it 
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was  not  so  tested  in  the  original  action,  and  where  the  complaint  is 
not  set  out  in  full  in  the  report  of  the  former  case,  so  that  it  may  be 
determined  whether  it  is  the  same  as  the  one  refiled.  In  such  case 
the  principle  oirea  adjtidicata  does  not  apply. 

Insurance.— JVbticc  of  Loss. — Policy  Requiring  Notice  Forthwith. — No- 
tice in  Beasonable  Time  Sufficient, — If  an  insurance  policy  fprovide 
that  notice  of  loss  or  damage  shall  be  given  in  writing  to  the  com- 
pany forthwith,  contrary  to  the  statute  providing  that  any  such  con- 
dition shall  be  void,  all  that  can  be  required  of  the  insured  is  that 
he  give  notice  of  loss  within  a  reasonable  time. 

Samb. — Notice,  icfien  Given  within  Beasonable  Time, — Where  the  com- 
plaint alleges  that  plaintiffs  gave  notice  within days  after  the 

loss,  and  as  soon  as  they  discovered  the  same,  sufficiently  shows  the 
giving  of  notice  within  a  reasonable  time,  when  construed  in  con- 
nection with  the  general  averment  that  plaintiffs  had  performed  all 
the  conditions  on  their  part  to  be  performed,  except  as  stated  in  the 
complaint,  no  other  exception  being  mentioned  with  reference  to 
the  giving  of  notice. 

Same. — Proof  of  Loss. — Waiver. — Where,  upon  due  notice  of  loss,  the 
insurance  company  notified  the  insured  that  it  would  not  pay  the 
insurance,  nor  any  part  thereof,  for  the  reason  that  the  property 
was  vacant  when  the  fire  occurred,  proof  of  loss  was  waived. 

8ah£. — Heformation  of  Policy. — Necessary  Averments. — Complaint. — In 
A  bill  to  reform  an  insurance  policy,  without  an  averment  that  it 
was  the  purpose  or  intention  of  both  parties  that  an  old  condition 
in  the  policy  should  be  erased  or  done  away  with  and  a  new  one  in- 
serted in  its  place,  or  words  of  such  import,  no  mutual  mistake  is 
shown,  and  the  mere  averment  of  the  conclusion  that  the  omission 
to  make  the  change  was  by  the  mutual  mistake  of  the  parties,  will 
not  cure  the  defect.  The  bill  must  show  that  the  contract,  as  writ- 
ten, was  not  what  both  parties  to  it  intended  it  should  be,  and  it 
must  point  out  the  mistali^,  and  show  that  it  was  mutual,  and  that 
it  was  a  mistake  of  fact  and  not  of  law. 

Pleading.— Coroptoinf. — Theory  of. — Can  Not  be  Aided  by  Beply.—A 
complaint  must  proceed  upon  a  definite  theory,  and  recovery  had, 
if  at  all,  upon  that  theory,  and  a  reply  can  not  be  looked  to  to  bol- 
ster up  the  complaint. 

Same. — Condition  Against  Premises  Remaining  Unoccupied. — Becovery. 
—  Waiver. — If  there  is  a  condition  in  the  policy  against  the  insured 
premises  remaining  unoccupied,  and  the  uncontradicted  evidence 
is  that  the  premises  were  unoccupied  at  the  time  of  the  loss,  it  de- 
feats the  insured's  right  to  recover,  where  there  was  no  waiver  of 
the  condition. 

From  the  Decatur  Circuit  Court. 
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E.  F:  McCabe,  for  appellant. 

/,  5?.  Scobey  and  /,  D.  Miller,  for  appellees- 

Reinhard,  J, — ^This  cause  was  originally  appealed  to 
the  Supreme  Court.     That  court,  on  the  27th  day  of 

March,  1893,  deter mhied  that  the  jurisdiction  of  the  ap- 
peal was  in  the  Appellate  Court,  and  by  an  order  of  that 
date  transferred  the  cause  to  our  docket. 

The  action  is  on  a  fire  insurance  policy  for  the  alleged 
loss  of  a  dwelling  house.  The  first  error  assigned  and 
discussed  is  that  of  the  overruling  of  the  appellant's  de- 
mnrrer  to  the  complaint.  After  averring  the  execution 
and  delivery  of  the  policy  and  the  loss,  the  complaint 
proceeds  as  follows: 

**The  plaintiffs,  on  their  part  and  behalf^  performed 
any  and  all  and  singular  the  conditions  and  stipulations 
thereof  on  their  part  to  be  done  and  performed  respect- 
ing said  contract,  except  as  h<f^reinafter  stated;  thatwith- 
in days  thereafter,  and  as  soon  as  known  to  plain- 
tiffs that  said  dwelling  house  had  burned  and  was 
destroyed  by  fire^  they  at  once,  in  writing,  notified  said 
defendant,  said  insurance  company,  thereof;  that  upon 
receipt  of  said  notice  by  said  defendant,  she  caused 
a  pretended  inquiry  to  be  made  of  the  premises,  and  af- 
terwards, on  the  26th  day  of  Dtcember,  1885,  notified 
the  plaintiffs  that  she,  the  defendant,  would  not  pay  said 
sum  of  seven  hundred  dollars,  by  her  written  upon  said 
dwelling  house  in  said  policy,  or  any  part  thereof;  that 
plaintiffs  did  not  make  any  proof  of  said  loss  for  the 
reason  that  said  defendant  waived  the  same  by  denying 
liability  because  of  vacancy  at  time  of  losa,  »  *  * 
Plaintiffs  further  allege  that  on  and  prior  to  said  appli- 
cation of  plaintiffs  to  said  defendant  for  said  insurance 
herein  mentioned,  said  defendant  had  made  and  pro- 
mulgated the  following  rule  and  condition  of  insurance 
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by  defendant  as  to,  and  in  respect  of,  property  by  her  in- 
sured becoming  vacant,  to  wit:  'Our  rule  is  not  to  per- 
mit vacancy  over  thirty  (30)  days  at  one  time,'  instead 
of  and  in  lieu  of  the  printed  condition  in  said  policy,  to 
wit:  'Or  if  the  above  mentioned  buildings  become  vacant 

or   unoccupied*  'this   policy   shall   be   null    and 

void.'  And  the  plaintiffs  further  allege  that  at  and  be- 
fore the  making  of  said  application  for  said  insurance 
they  had  full  knowledge  of  said  alteration  and  change  in 
the  condition  in  said  printed  policy  as  to  vacancy  afore- 
said, and  that  said  application  for  said  insurance  was 
made,  and  the  consideration  therefor  paid  upon  the  faith 
of  said  condition  in  said  policy  as  to  vacancy  of  insured 
property  being  as  aboVe  stated,  to  wit:  'Our  rule  is  not 
to  permit  vacancy  over  thirty  (30)  days  at  any  one  time'; 
that  by  the  mutual  mistake  of  the  parties  said  printed 
condition  in  said  policy,  as  to  vacancy,  was  left  to  stand 
as  printed  therein,  when  the  same  should  have  been 
erased,  and  said  condition,  to  wit,  'Our  rule  is  not  to 
permit  vacancy  over  thirty  (30)  days  at  one  time,'  in- 
serted in  lieu  thereof.*'  Prayer  for  judgment  on  the 
policy  and  a  reformation . 

The  policy  is  copied  into  the  complaint  in  full.  It  is 
urged  by  appellant's  counsel  that  the  complaint  is  insuf- 
ficient for  three  reasons: 

1.  It  fails  to  show  that  notice  of  the  loss  was  given 
within  the  time  required  or  within  a  reasonable  time. 

2.  It  fails  to  show  a  waiver  of  the  proof  of  loss. 

3.  It  faild  to  state  facts  sufficient  to  entitle  the  appel- 
lee to  a  reformation  of  the  policy. 

The  appellee's  counsel  contend  that  the  question  of 
the  sufficiency  of  the  complaint  is  res  adjudicata,  and  in 
support  of  this  contention  we  are  referred  to  the  case  of 
Rogers  v.  Phenix  Ins.  Co.,  121  Ind.  570,  the  claim  be- 
ing that  this  is  but  a  continuation  of  that  case.     The 


76  APPELLATE  COURT  OF  INDIANA, 

The  Phenix  Insurance  Company  v.  Rogers  et  al, 

opinion  in  that  case  was  filed,  as  appears  from  the  state- 
ment at  the  close  of  the  same,  on  January  16,  1890,  and 
a  petition  for  a  rehearing  overruled  March  20,  1890, 
while  the  complaint  in  the  present  case  was  filed  No- 
vember 7,  1890.  It  is  claimed,  however,  by  appellee's 
counsel  that  after  the  reversal  of  the  former  judgment 
by  the  Supreme  Court,  and  the  replacing  of  the  cause 
upon  the  docket  of  the  trial  court,  the  appellees  entered 
a  dismissal,  but  that  the  complaint  was  subsequently  re- 
filed,  and  that  no  change  or  amendment  was  made  to  the 
complaint.  It  must  be  admitted  that  where  a  rule  of 
law  has  been  declared  by  the  appellate  tribunal,  such 
rule  will  be  adhered  to  not  only  in  all  subsequent  stages 
of  the  same  cause  of  action,  but  al^o  in  any  subsequent 
action  between  the  same  parties  on  the  same  cause  of  ac- 
tion, even  though  such  rule  be  of  doubtful  correctness. 
Hawley,  Admr,,  v.  Smith,  Admr.,  45  Ind.  183. 

But  there  are  two  reasons  why  the  doctrine  of  former 
adjudication  can  not  apply  to  the  case  in  judgment.  In 
the  first  place,  the  complaint  is  not  set  out  in  full  in  the 
report  of  the  former  case,  and  we  can  not,  therefore, 
know  whether  it  is  the  same  as  the  one  in  the  case  at 
bar.  In  the  next  place,  the  complaint  in  the  other  ac- 
tion was  not  tested  by  demurrer,  and  the  Supreme  Court 
might  have  come  to  a  very  different  conclusion  had  a 
demurrer  been  filed  and  overruled.  Many  defects  in  a 
pleading  will  be  cured  by  the  verdict  or  finding,  if  ob- 
jection is  not  made  until  after  such  verdict  or  finding, 
while  the  same  defects  would  render  the  pleading  bad 
on  demurrer. 

''The  availability  of  objections  in  a  case  where  a  de- 
murrer is  interposed  in  due  time  and  in  an  appropriate 
form,  assumes  a  very  different  phase  from  the  one  it 
wears  where  the  objections  are  made  by  a  motion  in  ar- 
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rest  or  by  a  specification  in  the  assignment  of  errors." 
Elliott's  App.  Proced.,  section  681. 

It  becomes  our  duty,  therefore,  to  pass  upon  the  suffi- 
ciency of  the  complaint,  as  tested  by  the  demurrer.  Is 
it  subject  to  any  or  all  of  the  objections  urged  to  it?  We 
shall  consider  these  objections  in  the  order  in  which 
they  are  presented  and  hereinbefore  stated. 

The  policy  provides  that  '4n  case  of  loss  or  damage, 
the  assured  shall  forthwith  give  notice  of  such  loss  in 
writing  to  the  company.'' 

It  is  not  averred  in  the  complaint  how  many  days 
elapsed  after  the  fire  before  notice  of  loss  wag  given  in 
writing.  The  averment  is  *'that  within days  there- 
after, and  as  soon  as  known  to  the  plaintiffs  that  said 
dwelling  house  had  burned,"  etc.,  the  notice  was  given. 
If  exact  time  is  an  essential  averment,  it  is  manifest  that 
the  pleading  is  totally  insufficient.  Usually,  however, 
indefiniteness  in  a  pleading  can  only  be  reached  by  mo- 
tion to  make  more  specific,  and  not  by  demurrer.  But 
we  think  if  it  appears  that  the  notice  was  given  within  a 
reasonable  time,  it  will  be  a  sufficient  averment. 

It  is  provided  by  statute  that  insurance  companies 
shall  not  insert  in  their  policies  any  condition  requiring 
the  insured  to  give  notice  forthwith,  or  within  the  pe- 
riod of  less  than  five  days,  of  the  loss  of  the  insured 
property,  and  any  such  condition  is  void.  But  if  such 
a  condition  is  nevertheless  inserted,  the  most  that  can 
be  required  by  the  insurer  of  the  insured  is  that  he  shall 
give  notice  of  the  loss  within  a  reasonable  time.  R.  S. 
1894,  section  4923  (R.  S.  1881,  section  370);  Pickel  v. 
Pheniz  Ins.  Co,,  119  Ind.  291;  Insurance  Co,  of  North 
America  v.  Brim,  111  Ind.  281;  Baker  v.  German  Fire 
Ins,  Co,,  124  Ind.  490;  Germania  Fire  Ins,  Co.  V.  Deck- 
ard,  3  Ind.  App.  361. 

Does  the  complaint  show  that  the  notice  was  given 
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within  a  reasonable  time?  It  is  averred  that  the  notice 
was  given  as  soon  as  the  appellees  discovered  the  loss. 
We  need  not  decide  what  would  be  the  consequence  if 
an  insured  party  Who  had  sustained  a  loss  were  to  remain 
negligently  ignorant  of  such  loss  for  a  long  time,  and  in 
consequence  thereof  fail  to  give  the  notice.  No  such  case 
is  here  presented.  We  think  the  averment  that  appel- 
lees gave  the  notice  within days  after  the  loss,  and 

as  soon  as  they  had  discovered  the  same,  must  be  con- 
strued in  connection  with  the  general  averment  that  ap- 
pellees had  performed  all  the  conditions  on  their  part  to 
be  perforraed  except  as  stated  in  the  complaint,  no  other 
exception  being  mentioned  with  reference  to  the  giving 
of  notice.  When  thus  construed,  we  think  the  complaint 
sufficiently  shows  the  giving  of  the  notice  within  a  rea- 
sonable time.    Oermania  Fire  Ins.  Co.  v.  Deckard,  supra. 

We  also  think  the  waiver  of  proof  of  loss  is  sufficiently 
pleaded.  There  is  no  provision  in  the  policy  as  to  how 
such  proof  of  loss  shall  be  made.  As  we  have  held,  the 
appellees,  within  a  reasonable  time  after  the  loss,  noti- 
fied the  appellant  of  the  same.  The  complaint  alleges 
that  on  the  26th  day  of  December,  1885,  the  company 
notified  the  appellees  that  it  would  not  pay  the  insur- 
ance, or  any  part  thereof,  for  the  reason  that  the  prop- 
erty was  vacant  when  the  fire  occurred.  The  property 
was  burned  on  the  21st  day  of  November,  1885.  When 
the  company  refused  to  pay  on  the  ground  of  a  violation 
of  the  vacancy  provision  in  the  policy,  proof  of  loss 
would  have  been  unavailing,  if  made  after  such  refusal, 
in  any  event.     Bowlus  v.  Phenix  Ins.  Co.y  133  Ind.  106. 

The  appellees  were  not  chargeable  with  unreasonable 
delay  in  failing  to  make  the  proof  of  loss  prior  to  the  time 
of  the  refusal.  What  we  have  said  concerning  the  ques- 
tion of  notice,  is,  in  many  respects,  applicable  here. 

We  proceed  to  consider  the  last  objection  urged  to  the 
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complaint:  Do  the  facts  alleged  show  that  the  appellees 
were  entitled  to  a  reformation  of  the  policy?  That  in- 
strument provides,  in  the  body  thereof,  among  other 
things,  that  if  the  buildings  become  vacant  or  unoccu- 
pied, without  consent  indorsed  on  the  policy,  the  latter 
shall  be  null  and  void.  If,  therefore,  upon  the  trial  of 
the  cause,  the  evidence  should  disclose  that  the  build- 
ings were  vacant  or  unoccupied,  at  the  time  of  the  fire, 
the  appellees  could  not  recover.  To  overcome  this  diffi- 
culty, the  appellees  undertook  to  aver  facts  which  would 
avoid  the  force  and  effect  of  the  vacancy  clause  in  the 
policy.  The  theory  adopted  by  the  appellees  is  that,  by 
agreement  of  the  parties,  the  provision  in  the  policy  re- 
garding a  vacancy  of  the  premises  was  done  away  with, 
and  permission  was  granted  the  appellees  to  let  the  build- 
ings become  vacant  for  a  period  of  thirty  days  at  a  time, 
without  special  consent  of  the  company.  The  pleader 
undertakes  to  aver  that  this  permission  was,  by  agree- 
ment, to  be  inserted  in  the  body  of  the  contract,  but  was, 
by  the  mutual  mistake  of  the  parties,  oriitted  therefrom, 
and  a  reformation  is  prayed  for.  The  controlling  ques- 
tion, therefore,  is  whether  the  mutual  mistake  is  so 
pleaded  as  to  authorize  such  reformation. 

It  will  be  seen,  by  referring  to  the  complaint,  that  it 
is  not  averred  that  it  was  intended  by  the  parties  that 
the  stipulation:  *'Our  rule  is  not  to  permit  vacancy 
over  thirty  days  at  one  time,"  should  be  inserted  in  lieu 
of  the  condition  regarding  vacancy  which  was  contained 
in  the  policy. 

The  tenor  and  effect  of  the  averment  is: 

1.  That  before  the  policy  was  issued  the  company  had 
promulgated  the  general  rule  above  quoted,  with  refer- 
ence to  vacancies. 

2.  That  appellees  had  full  knowledge  and  notice  of 
the  promulgation  of  such  rule  and  the  change  in  the 
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condition  of  the  company's  policies,  and  that  the  appli- 
cation was  made  and  consideration  paid  upon  the  faith 
of  such  new  rule. 

3.  That  by  the  mutual  mistake  of  the  parties  the 
printed  stipulation  in  the  policy  was  left  to  remain  in 
the  same  when  it  should  have  been  erased  and  the  new 
rule  inserted  in  lieu  thereof. 

Now,  we  can  well  see  that  it  may  have  been  quite  true 
that  the  new  rule  was  made  and  promulgated  by  the  com- 
pany, and  that  the  appellees  had  full  knowledge  of  the 
same,  when  they  applied  for  the  insurance,  and  yet  it 
may  not  have  been  intended  by  both  parties  to  the  in- 
surance that  the  new  rule  should  constitute  a  part  and 
parcel  of  the  contract  of  insurance. 

Without  an  averment  that  it  was  the  purpose  or  inten- 
tion of  both  parties  that  the  old  condition  in  the  policy 
should  be  erased  or  done  away  with  and  the  new  one  in- 
serted in  its  place,  or  words  of  such  import,  no  mutual 
mistake  is  shown,  and  the  mere  averment  of  the  conclu- 
sion that  the  omission  to  make  the  change  was  by  the 
mutual  mistake  of  the  parties,  will  not  cure  the  defect. 
The  bill  must  show  that  the  contract,  as  written,  was  not 
what  both  parties  to  it  intended  it  should  be,  and  it  must 
point  out  what  the  mistake  was,  and  that  it  was  a  mis- 
take of  fact,  and  not  of  law,  and  that  it  was  the  mistake 
of  both  parties,  and  not  of  one  merely.  Wood  v.  Deutch- 
man,  75  Ind.  148;  Nelson  v.  Davis,  40  Ind.  366;  Baldwin 
V.  Kerlin,  46  Ind.  426;  Allen  v.  Anderson,  44  Ind.  395; 
Heavenridge  v.  Mondy,  49  Ind.  434;  Schoonovery.  Dough- 
erty,  65  Ind.  463;  Dowell  v.  Caffron,  68  Ind.  196;  Toops 
V.  Snyder,  70  Ind.  554;  Easter  v.  Severin,  78  Ind.  540; 
First  Natl  Bank,  etc.,  v.  Gough,  61  Ind.  147. 

The  rule  is  correctly  stated  in  Nevins  v.  Dunlap,  33 
N.  Y.  676,  and  approved  by  our  Supreme  Court  in  £aW- 
win  V.  Kerlin,  supra,  as  follows: 
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*'To  entitle  a  party  to  the  decree  of  a  court  of  equity, 
reforming  a  written  instrument,  lie  must  show,  first,  a 
plain  mistake,  clearly  made  out  by  satisfactory  proofs. 
•  *  *  In  the  second  place,  he  must  show  that  the  mate- 
rial stipulation  which  he  claims  should  be  omitted  or 
inserted  in  the  instrument,  was  omitted  or  inserted  con- 
trary to  the  intention  of  both  parties,  and  under  a  mu- 
tual mistake.^' 

And  in  NeUon  v.  Davis,  supra,  the  court  say:  '*But 
there  is,  if  possible,  a  still  more  fatal  defect  in  the  an- 
swer. It  is  not  alleged  that  anything  was  omitted  in  the 
deed  that  was  directed  to  be  inserted,  or  that  anything 
was  inserted,  by  mistake  or  otherwise,  contrary  to  the 
direction  of  the  parties." 

Three  things  are  necessary  in  a  bill  to  reform  a  writ- 
ten instrument.     It  must  appear: 

1.  That  there  was  a  mutual  mistake. 

2.  The  agreement  actually  made;  and, 

3.  That  which  the  parties  intended  to  make.  20  Am. 
and  Eng.  Encyc.  of  Law,  p.  720,  and  cases  cited. 

The  instrument  is  sought  to  be  reformed  in  a  material 
respect.  If  the  contract  was  as  stated  in  the  policy,  a 
vacancy  without  permission  indorsed  would  render  the 
policy  void  during  such  vacancy.  The  parties  had  a 
right  to  make  such  a  contract,  and  the  courts  can  not 
relieve  either  of  them  from  its  consequences.  If  it  was 
their  intention  to  make  another  contract  respecting  the 
vacancy,  the  pleader  should  have  averred  that  fact.  This, 
as  we  have  shown,  is  not  done.  Unless  it  was  the  in- 
tention of  both  parties  to  engraft  the  new  rule  upon  the 
contract,  and  expunge  the  old  one  therefrom,  the  appel- 
lees can  not  have  a  reformation. 

The  presumption  must  continue  in  favor  of  the  con- 
tract as  signed  by  the  parties  until  the  contrary  appears 
Vol.  11—6 
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by  express  averment  in  the  bill  to  reform.  The  highest 
considerations  of  public  policy  forbid  that  a  party  should 
be  relieved  from  the  performance  of  his  own  agreement, 
deliberately  made. 

It  is  a  rule  as  old  as  our  jurisprudence,  that  a  written 
contract  can  not  be  varied  or  modified  by  a  contempo- 
raneous verbal  one.  If  a  party  to  a  written  contract 
could  escape  its  consequences  by  simply  asserting  a 
mutual  mistake,  without  showing  the  particulars  of 
such  mistake,  and  that  the  contract  made  was  in  fact 
not  the  one  intended  to  be  made,  the  rule  as  to  verbal 
modifications  could  be  evaded  and  set  at  naught  in  every 
doubtful  case  by  simply  asking  for  a  reformation.  Such 
an  innovation  upon  well  settled  and  wholesome  prin- 
ciples would  be  fraught  with  the  direst  consequences,  and 
we  have  neither  the  power  nor  the  inclination  to  make 
it.  The  contract  that  a  vacancy  without  consent  will 
avoid  the  policy,  was  one  which  the  company  had  a  clear 
right  to  make  to  protect  itself  against  the  increased 
hazard  which  the  vacancy  of  the  premises  would  entail. 
There  is  no  claim  that  the  appellant,  by  endorsement  on 
the  policy  or  otherwise,  ever  gave  its  consent  that  the 
buildings  might  remain  unoccupied  for  any  length  of 
time.  "Policies  of  insurance,  like  all  other  contracts, 
are  to  be  construed  with  reference  to  the  intention  of  the 
parties,  to  be  ascertained  from  the  terms  and  conditions 
placed  therein.'^  Continental  InSo  Co.  etc^  v.  Kyle,  124 
Ind.  132. 

It  is  contended,  however,  that  no  reformation  of  the 
policy  was  necessary.  There  is  no*  averment  in  the 
complaint,  and  nothing  is  disclosed  therein  which  shows 
that  the  premises  were  unoccupied  when  the  fire  occur- 
red. We  are,  therefore,  of  opinion  that  the  general  allega- 
tion of  the  performance  of  all  conditions,  etc.,  renders 
the  complaint  sufficient,  and  the  demurrer  was  correctly 
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overruled.  The  pleading  is  a  good  complaint  as  a  dec- 
laration upon  the  policy,  although  not  sufficient  as  a 
complaint  to  reform  the  policy. 

The  appellant  answered  in  three  paragraphs.  The 
first  is  the  general  denial,  the  second  avers  that  the 
buildings  were  vacant  and  unoccupied  at  the  time  of  the 
loss,  contrary  to  the  provisions  of  the  policy,  and  the 
third  sets  up  a  limitation  clause  in  the  policy  according 
to  which  no  suit  or  action  shall  be  sustainable  on  the 
policy  unless  brought  within  six  months  after  the  loss, 
and  avers  that  such  loss  occurred  more  than  three  years 
before  the  commencement  of  the  action.  Separate  de- 
murrers were  filed  to  the  second  and  third  paragraphs 
of  the  answer.  The  demurrer  to  the  second  paragraph 
was  overruled,  and  the  demurrer  to  the  third  paragraph 
was  sustained.  These  paragraphs  were  the  same  as 
those  ruled  upon  in  Rogers  v.  Phenix  Ins.  Co.  supra, 
and,  according  to  the  ruling  in  that  case,  the  second 
paragraph  states  a  good  defense. 

It  was  alleged  by  way  of  reply  to  th^  second  para- 
graph of  the  answer  'Hhat  at  the  time  of  the  negotia- 
tion of  said  contract  of  insurance  between  said  parties, 
said  defendant  well  knew  that  said  property  insured  then 
was,  and  would  continue  to  be  property  owned  and  used 
by  plaintiffs  for  rental  purposes  only,  and  would,  and 
was  at  any  time  liable  to  become  vacant  by  the  removal 
of  a  tenant  therefrom  without  the  knowle'dge  of  said 
plaintiffs;  that  said  plaintiffs  refused  to  take  insurance 
upon  said  property  in  said  defendant's  insurance  com- 
pany .in  a  policy  of  insurance  having  the  conditions 
therein  that  said  policy  should  become  null  and  void, 
should  said  insured  property  become  vacant;  that  there- 
upon the  agent  through  whom  said  policy  was  is- 
sued produced,  and  showed  plaintiffs  the  book  of 
rules   issued   by   said   defendant    prior   to    that   time. 
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in  which  is  set  forth  the  rule  of  said  defendant  as 
to  insured  property  becoming  vacant  as  follows : 
'  Remember  our  rule  is  not  to  permit  vacancy  over 
thirty  days  at  any  one  time,  and  when  this  vacancy 
becomes  chronic  we  do  not  want  the  risk  at  all; '  that  there- 
upon it  was  agreed  between  said  parties  that  upon  the 
terms  of  this  last  named  rule,  as  to  vacancy,  said  plaint- 
iffs would  take  said  insurance  on  said  property  and  pay 
the  premium  therefor,  and  that  said  defendant  would 
and  did  accept  said  application  for  said  insurance  and 
issue  and  deliver  to  plaintiffs  said  policy  upon  said  last- 
named  terms  and  rule  as  to  any  vacancy  thereof,  and 
upon  the  faith  of  said  term,  as  to  vacancy,  said  plaintiffs 
paid  defendant  their  premium  money  therefor;  that  by 
the  mutual  mistake  of  said  parties  said  condition  as  to 
vacancy  in  the  printed  form  of  said  policy  issued  to 
plaintiffs  was  omitted  to  be  stricken  out  and  said  rule 
and  condition  above  herein  set  forth  omitted  to  be  in- 
serted therein  in  lieu  of^  said  condition  printed  therein 
and  agreed,  'as  aforesaid,  to  be  stricken  therefrom. 
Plaintiffs  pray  the  court  to  reform  said  contract  of  insur- 
ance," etc. 

A  demurrer  was  filed  to  this  reply,  but  the  record  fails 
to  disclose  that  any  ruling  was  made  upon  the  demurrer. 
We  can  not,  therefore,  consider  the  assignment  that  the 
court  erred  in  overruling  the  demurrer  to  the  reply. 

The  overruling  of  the  motion  for  a  new  trial  is  the 
last  specification  of  error.  Three  reasons  are  assigned 
in  the  motion  for  a  new  trial: 

1.  That  the  finding  of  the  court  is  contrary  to  law. 

2.  That  the  finding  of  the  court  is  contrary  to  the  evi- 
dence. 

3.  That  the  finding  of  the  court  is  not  supported  by 
suflScient  evidence. 

A  reformation  of  an  instrument  declared  upon  can  not 
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be  decreed,  unless  the  plaintiff  is  entitled  to  such  relief 
by  reason  of  the  allegations  in  his  complaint.  The  rule 
that  a  complaint  must  proceed  upon  a  definite  theory 
and  that  a  •recovery  can  be  had  only  according  to  the 
averments  of  the  complaint,  applies  with  special  force 
when  there  is  in  the  complaint  no  averment  whatever 
entitling  the  plaintiff  to  the  relief  obtained,  '^'he  reply 
can  not  be  looked  to  to  bolster  up  the  complaint,  even  if 
it  were  a  good  pleading.  The  complaint  is  the  founda- 
tion of  the  action  and  upon  it  alone  the  plaintiff  must  re- 
cover or  not  at  all.  If  the  evidence  is  not  applicable  to 
the  complaint,  a  finding  in  favor  of  the  plaintiff  upon 
such  evidence  is  contrary  to  law.  ''A  motion  for  a  new 
trial  on  the  ground  that  the  verdict  or  decision  is  con- 
trary to  law  is  in  the  nature  of  a  demurrer  to  the  evi- 
dence. It  admits  all  the  evidence  given  upon  the  trial, 
but  says  that,  as  the  verdict  or  decision  based  upon  such 
evidence  is  contrary  to  the  general  principles  of  the  law, 
applicable  to  the  issues  involved,  judgment  shall  not  be 
rendered  thereon.  Such  a  motion  presents  to  the  nisi 
prius  and  appellate  courts  a  question  of  law  merely.'* 
Buskirk's  Pr.,  p.  239.  Our  Supreme  Court  defines  a 
verdict  which  is  contrary  to  law  to  be  one  which  is  con- 
trary to  the  principles  of  law  as  applied  to  the  facts 
which  the  jury  were  called  upon  to  try,  contrary  to  the 
principles  of  law  which  should  govern  the  case.  Bosaeker 
V.  Cramer^  18  Ind.  44.  And  in  a  later  case  the  same 
court  said:  **We  think,  in  the  meaning  of  the  code, 
that  a  verdict  which  is  improperly  affected  by  any  error 
of  law  occurring  at  the  trial  is  a  verdict  contrary  to  law." 
Robinson  Machine  Works  v.  Chandler,  56  Ind.  575  (583). 
We  also  think  the  verdict  is  not  sustained  by  sufi&cient 
evidence.  Enough  is  disclosed  by  the  evidence  to  lead 
to  the  conclusion  that  there  can  be  no  recovery  without 
a  reformation  of  the  policy.     It  is  shown  that  the  fire 
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occurred  while  the  premises  were  vacant,  and  this  was  a 
clear  violation  of  the  plain  provisions  of  the  contract  of 
insurance.  No  evidence  tending  to  prove  a  mutual  mis- 
take of  facts  and  entitling  the  appellees  to  have  the 
policy  reformed  could  be  considered,  as  there  was  no 
complaint  upon  which  to  base  such  evidence  properly. 
The  mere  fact  that  the  company  agreed  to  issue  the  pol- 
icy on  the  rule  promulgated  by  it,  and  that  the  appellees 
accepted  the  insurance  and  paid  the  premiums  upon  the 
faith  of  such  an  agreement,  is  not  sufficient  to  entitle  ap- 
pellees to  recover  on  the  policy.  Even  if  the  complaint 
is  good  as  an  action  to  reform  the  policy  under  the  hold- 
ings of  the  Supreme  Court  in  Rogers  v.  Phenix  Ins.  Co.j 
supra,  as  contended,  the  evidence  fails  to  support  it. 

There  is  nothing  in  the  complaint,  or  even  in  the  re- 
ply,  which  excludes  the  necessity  of  the  company's  con- 
sent indorsed  on  the  policy,  in  case  of  a  vacancy. 

As  the  Supreme  Court  said  in  that  case:  ''The  fair 
construction  of  the  stipulation  in  the  policy  and  the  rule, 
if  the  rule  entered  into  the  policy  as  contended,  we  think 
is  that  the  company  will  permit  a  vacancy  for  the  period 
of  thirty  days,  provided  its  consent  is  indorsed  on  the 
policy."     Rogers  v.  Phenix  Ins.  Co.,  supra. 

There  is  not  a  scintilla  of  evidence  that  consent,  in 
writing  or  otherwise,  was  ever  given  by  the  company 
that  the  dwelling  might  remain  unoccupied  for  any  time. 
On  the  other  hand,  the  evidence  is  uncontradicted  that 
the  premises  were  unoccupied  at  the  time  of  the  loss.  If 
this  was  true,  it  defeated  the  appellee's  right  to  recover 
the  insurance. 

The  learned  counsel  for  the  appellees  contend  that  it 
was  not  necessary,  in  order  to  entitle  the  appellees  to  re- 
cover, that  the  policy  should  be  reformed,  and  in  sup- 
port of  this  contention  they  cite  the  case  of  Phenix  Ins. 
Co.  v.  Lorenz,  7  Ind.  App.  266. 
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We  have  examined  that  case,  but  do  not  think  it  in 
point.  There  may  be  cases,  doubtless,  in  which  a  com- 
pany may  waive  some  of  the  conditions  of  a  policy,  and 
in  such  cases  the  waiver  may  be  relied  upon  by  the  in- 
sured, without  a  reformation  of  the  policy.  It  has  never 
been  decided  in  this  State  (or  in  any  other,  so  far  as  we 
are  aware)  that  a  recovery  may  be  had  on  a  policy  con- 
taining such  a  provision  as  to  vacancy  as  the  contract 
before  us  contains,  when  it  is  shown  that  the  provision 
was  violated  in  that  there  was  an  actual  vacancy  of  the 
property  when  it  was  burned,  unless  a  reformation  is 
first  had  so  as  to  show  that  the  vacancy  clause  was  done 
away  with  by  the  contract  of  the  parties. 

Other  questions  are  presented,  but  it  is  not  necessary 
to  further  prolong  this  opinion  by  considering  them. 

The  court  erred,  we  think,  in  overruling  the  motion 
for  a  new  trial. 

Judgment  reversed. 

Gavin,  J.,  having  been  of  counsel  below,  took  no  part 
in  the  decision  of  this  case. 

FUed  Nov.  16, 1894. 

Dissenting  Opinion. 

Davis,  J. — I  am  not  prepared  to  agree  with  the  ma- 
jority of  the  court  on  the  question  of  pleading  in  this 
case.  It  appears,  in  the  principal  opinion,  that  the 
complaint  shows  that  after  the  loss  occurred,  appellant 
denied  liability  on  the  ground  that  the  buildings  were 
vacant  at  the  time  of  the  fire.  In  my  judgment  the 
averments  in  relation  to  the  mutual  mistake  of  the  par- 
ties as  to  the  terms  and  conditions  which  entered  into 
the  policy  in  reference  to  the  vacancy  of  the  buildings, 
were  sufficient  to  authorize  the  reformation  of  the  con- 
tract, if  necessary. 

The  fact,  if  true,  that  the  buildings  were  vacant  and 
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unoccupied  at  the  time  of  the  loss,  was  a  matter  of  de- 
fense. 

In  the  language  of  Judge  Ross,  in  a  recent  decision: 
'*It  was  not  necessary  for  the  plaintiff  to  anticipate,  in 
his  complaint,  the  defenses  which  the  defendant  might 
avail  itself  of  in  its  answers,  but,  if  he  could  plead  mat- 
ters which  would  avoid  such  defenses,  they  were  proper 
in  the  form  of  a  reply."  Phenix  Ins.  Co.  v.  Lorervz^  7 
Ind.  App.  266. 

Whether  such  defense  is  based  on  .a  stipulation  in  the 
policy  or  application,  the  rule,  in  my  opinion,  is  the 
same,  so  far  as  the  question  of  pleading  is  concerned. 

Neither  do  I  concur  in  the  conclusion  that  if  the  rule, 
as  set  out  in  the  reply,  under  the  circumstances  therein 
alleged,  entered  into  the  contract,  was  without  effect,  un- 
less the  consent  of  the  company  to  the  vacancy  for  thirty 
days  or  less  was  indorsed  on  the  policy.  If  the  evidence 
fairly  tends  to  prove  the  facts  and  circumstances  alleged 
in  the  reply,  this,  in  my  judgment,  was  sufficient  on  this 
branch  of  the  case. 

In  other  words,  the  theory  of  the  appellee,  as  disclosed 
by  the  complaint,  and  also  the  reply,  is  that  it  was  mu- 
tually understood  and  agreed  by  the  parties  that  the 
stipulation  in  the  policy  in  relation  to  the  vacancy  of  the 
buildings  without  the  consent  of  the  company  indorsed 
thereon,  should  be  stricken  out,  and  the  new  rule  referred 
to,  allowing  such  vacancy  for  thirty  days  without  the 
consent  of  the  company  indorsed  thereon,  should  be  in- 
serted in  the  policy  in  lieu  of  such  stipulation.  If,  by 
mutual  mistake,  this  change  was  not  made,  the  vacancy 
of  the  buildings  for  less  than  thirty  days  without  con-* 
sent  of  the  company  indorsed  on  the  policy  did  not  de- 
feat appellees,,  right  to  recover. 

In  the  complaint,  as  it  stood  when  decided  by  the  Su- 
preme Court  on  the  former  appeal,  the  theory  seems  to 
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have  been  that  the  new  rule  and.  the  stipulation  in  the 
printed  policy,  or  a  part  of  it,  both  entered  into  the  con- 
tract, and  should  be  construed  together. 
Filed  Nov.  16, 1894. 


No.  1,1»7. 

Wilson  et  al.  v.  The  Western  Pruit  Company. 

Balk. — Goods  Damaged  and  JBendered  Worthless  in  Transit. — Failure  to 
Setum. — Bananas. — Where  A  ordered  a  car  load  of  bananas  of  B, 
and  B  shipped  them  in  a  common  box  car  instead  of  a  refrigerator 
car,  as  was  usual  and  customary,  and  in  course  of  transit  they  were 
frosen  and  rendered  worthless,  A  lost  no  rights  by  its  failure  tore- 
turn  them,  since  they  were  of  no  value. 

Same. — Duty  of  Vendor  in  Preparing  for  Shipment. — Bananas. — It  was 
the  duty  of  B,  in  delivering  the  goods  for  shipment,  to  use  reasona- 
ble diligence  and  care  that  the  bananas  were  safely  packed  in 
proper  manner  to  insure  a  safe  carriage,  and  the  risk  of  B's  negli- 
gence in  this  regard  was  not  imposed  upon  A  by  mere  delivery  of 
the  goods  to  the  carrier. 

Instruction  to  JvBY.—Befusal. — Without  Foundation  in  Fact. — Harm' 
less  Error. — ^The  refusal  of  an  instruction  relative  to  the  issues  was 
harmless  error,  if  error  at  all,  where  an  integral  fact  upon  which 
the  instruction  was  based  is  shown  by  the  answers  to  interrogato- 
ries to  be  without  foundation  in  fact. 

Same. — Given. — W?ien  not  Prejudicial  Error.— A  party  will  not  be 
heard  to  eomplain  of  instructions  which,  in  view  of  t^e  finding  and 
jadgment,  could  not  have  injured  him. 

From  the  Allen  Superior  Court. 

J.  B.  Harper,  for  appellants. 

P.  A,  Randall  and  N.  D.  Dougkman,  for  appellee. 

Gavin,  J. — ^The  appellants  sued  appellee  upon  an  ac- 
cepted draft.  The  appellee  set  up  by  way  of  answer  that 
the  sole  consideration  for  the  acceptance  was  a  car  load 
of  bananas  ordered  by  it  from  appellants  by  telegraph, 
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to  be  shipped  from  New  Orleans,  where  appellants  lived, 
to  Fort  Wayne,  where  appellee  did  business  in  Novem- 
ber, 1892;  that  appellants  negligently,  and  carelessly 
packed  the  fruit  in  a  common  box  car  instead  of  in  a  re- 
frigerator car,  as  was  usual  and  customary,  whereby  they 
became  frozen  in  transit,  and  were  rendered  worthless, 
without  any  fault  upon  appellee's  part,  which  facts  were 
unknown  to  appellee  at  the  time  of  the  acceptance.  It 
is  further  set  forth  that  the  contract  was  for  goods 
worth  more  than  $50,  and  was  therefore  unenforceable. 

The  appellants  filed  a  reply  which  is  substantially  a 
specific  denial  of  the  answer,  in  which  they  assert  that 
the  fruit  was  shipped  upon  telegraphic  orders  setting 
them  out,  which  constituted  a  valid  and  enforceable 
contract,  was  placed  in  a  refrigerator  car,  duly  consigned 
to  appellee  at  Fort  Wayne,  Indiana,  and  was  therefore 
delivered  to  appellee  at  New  Orleans  on  board  the  car, 
and  was  thereafter  at  its  risk. 

The  trial  by  a  jury  resulted  in  a  general  verdict  for 
defendant,  the  appellee,  tpgether  with  various  answers 
to  numerous  interrogatories. 

Appellants  claim  first,  that  they  were  entitled  to 
judgment  on  the  answers  to  interrogatories,  notwith- 
standing the  general  verdict;  second,  that  their  motion 
for  new  trial  should  have  been  sustained. 

In  discussing  the  first  assignment  of  error,  counsel 
argue  that  the  only  issue  presented  by  the  answer  is  the 
statute  of  frauds.  With  this  contention  we  do  not  agree. 
On  the  contrary,  the  answer,  as  we  view  it,  puts  in  issue 
the  negligence  of  appellant  in  carelessly  packing  the 
fruit  in  a  common  box  car  instead  of  in  a  refrigerator 
car.  It  is  evident  also  that  the  court  upon  the  trial  so 
construed  it. 

The  counsel  for  appellants  says:  ''The  jury  find  that 
all  the  essential  elements  of  a  contract  in  writing  exist 
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in  the  telegrams;  that  the  goods  were  sent  in  conformity 
to  the  order  accepting  appellants' offer;  that  appellee 
received  them ;  that  appellants  mailed  to  appellee  a  bill 
of  lading  for  said  car  about  the  time  of  shipment;  that 
the  draft  or  bill  of  exchange  sued  on  was  accepted  by 
appellee  in  settlement  for  said  bananas;  that  the  same 
was  for  $407,  and  that  it  is  due  and  unpaid,  and  that 
the  appellee  kept  and  disposed  of  the  car  load  of  ba- 
nanas. It  seems  that  all  the  essential  facts  are  found -to 
entitle  appellants  to  a  judment."  It  may  be  conceded 
without  deciding  that  this  construction  of  the  answers 
to  interrogatories  is  correct,  and  if  there  was  no  issue  as 
to  appellants  negligence,  the  result  claimed  by  counsel 
would  then  follow. 

There  is,  however,  nothing  in  the  above  that  would 
overthrow  in  any  degree  the  general  verdict  in  favor  of 
the  defendant  upon  the  question  of  negligence.  On  the 
other  hand  the  answers  to  interrogatories,  when  all  are 
examined,  show  conclusively  that  the  general  verdict 
was  based  upon  appellants'  negligence. 

The  following  interrogatories  and  answers  bear  upon 
this  proposition: 

''7th.  Were  said  bananas  not  delivered  on  board  a  re- 
frigerator car  on  the  5th  day  of  November,  1892,  in  good 
condition,  properly  consigned  to  the  defendants  at  Fort 
Wayne,  Ind.?     Answer.     No. 

"8th.  Did  not  said  car  load  of  bananas  arrive  at  Fort 
Wayne,  Ind.,  properly  consigned  to  the  defendant,  on 
the  10th  day  of  November,  1892,  in  a  refrigerator  car? 
Answer.     No. 

*'2l8t.  Did  not  said  plaintiffs  exercise  proper  care  by 
shipping  said  bananas  in  a  refrigerator  car?  Answer. 
No.'' 

In  response  to  interrogatories  propounded  by  appel- 
lants they  further  found: 
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''2.  Was  not  the  car  load  of  bananas  for  which  the 
said  draft  was  drawn  chilled  and  frozen  by  the  cold  and 
rendered  worthless  while  in  transit  from  New  Orleans  to 
Fort  Wayne?     Answer.     Yes. 

''3.  Was  not  the  said  car  load  of  bananas  shipped  in 
a  common  car,  such  as  used  in  summer  time,  and  not 
packed  or  protected  in  any  way  from  the  cold?  Answer. 
Yes. 

"4.  Could  not  the  plaintiffs,  by  properly  packing  and 
protecting  said  bananas  from  the  cold,  and  shipping 
them  in  a  refrigerator  car,  have  prevented  them  from 
being  frozen  or  chilled?     Answer.     Yes.'' 

It  is  further  found  that  appellees  did  not  know,  and 
could  not  have  learned,  of  the  condition  of  the  bananas 
at  the  time  they  took  them  from  the  car,  nor  did  they 
know  their  condition  when  they  accepted  the  draft. 

Since  the  goods  were  of  no  value  whatever,  appellee 
lost  no  rights  by  its  failure  to  return  them.  Higham  v. 
Harris,  108  Ind.  246;  Citizens*  Bank  v.  Leonharty  126  Ind. 
206;  Baldwin  v.  Marsh,  6  Ind.  App.  533;  Regensburg  v. 
Notestine,  2  Ind.  App.  97. 

There  was  no  error  in  overruling  appellants'  motion 
for  judgment. 

By  the  motion  for  new  trial,  the  rulings  upon  instruc- 
tions and  the  sufficiency  of  the  evidence  are  presented. 

Instruction  No.  1,  asked  by  appellants,  was  to  the  effect 
that  if  there  was  a  valid  contract  for  the  purchase  of  the 
bananas  to  be  shipped  to  appellee  by  rail,  and  appel- 
lants, in  pursuance  thereof,  delivered  them  on  board  a 
car  at  New  Orleans,  consigned  to  appellee  at  Fort  Wayne, 
Ind.,  this  completed  the  sale,  and  they  were  th6n  sub- 
ject to  its  (defendant's)  "risk  on  account  of  loss  or  dam- 
age from  any  cause." 

We  can  not  concur  in  this  statement  of  the  law.  In 
our  judgment  it  was  the  duty  of  appellants,  in  any  event, 
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when  delivering  the  goods  for  shipment  by  a  common 
carrier,  to  use  reasonable  diligence  and  care  to  see  that 
the  goods  were  safely  packed  in  proper  manner  to  insure 
a  safe  carriage,  and  the  risks  of  appellants'  negligence 
in  this  regard  were  not  imposed  upon  appellee  by  the 
mere  delivery  of  the  goods  to  the  carrier. 

Counsel  seem  to  claim,  in  argument,  as  in  this  in- 
struction, that  all  that  was  required  of  appellants  was  to 
deliver  the  goods  to  the  carrier.  In  support  of  this  po- 
sition he  relies  upon  the  language  of  the  court  in  Bart- 
leU  V.  Jewelt^  98  Ind.  206,  wherein  it  is  said:  ''As  a 
general  rule,  the  delivery  to  the  carrier  is  a  full  discharge 
of  the  duties  of  the  seller.*'  Also,  **The  obligation  im- 
posed upon  a  seller  by  the  contract  of  sale  is,  at  most,  to 
place  the  goods  in  the  hands  of  the  carrier,  receive  and 
transmit  a  proper  bill  of  lading." 

The  language  there  used  must  be  construed  with  refer- 
ence to  the  case  in  hand,  which  involved  simply  the 
duty  of  the  vendor  to  insure  the  goods  in  transit  and 
furnish  information  concerning  the  same. 

If  a  vendor  is  to  ship  a  set  of  dishes  to  his  vendee,  it 
requires  no  argument  to  establish  that  his  duty  would 
not  be  performed  by  putting  them  in  a  box  without  any 
packing  to  prevent  breakage,  and  then  deliver  them  to  a 
carrier. 

In  Benj.  on  Sales  (4th  Am.  ed.,  Corbin),  section  528, 
the  law  is  thus  declared:  ''The  delivery  to  the  carrier 
must  be  with  ordinary  care,  to  secure  safe  carriage  and 
delivery  to  the  buyer." 

In  Tiedeman  on  Sales,  section  95,  it  is  said:  "But  in 
making  delivery  to  a  common  carrier,  the  vendor  must 
take  every  precaution  to  insure  a  safe  delivery  to  the 
buyer." 

Both  authority  and  the  plainest  principles  of  jus- 
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tice  and  fair  business  dealing  require  that  the  vendor 
should  do  more  than  deliver  the  articles  to  the  carrier. 

It  was  held,  as  early  as  Clarke  v.  Hutchins,  14  East, 
475,  that  it  was  the  duty  of  the  vendor  to  take  the  usual 
and  ordinary  precautions  to  insure  the  goods  a  safe  con- 
veyance. 

The  second  instruction  asked  proceeds  upon  the  hy- 
pothesis that  the  goods  were  shipped  in  a  refrigerator  car 
and  directs  the  jury  as  to  the  law  in  that  event  among 
others. 

By  the  answers  to  interrogatories,  the  jury  found 
that  the  goods  were  not  thus  shipped.  Since  an  integral 
fact  upon  which  the  instruction  was  based  is  thus  shown 
to  have  been  without  foundation  in  fact,  no  harm  could 
have  resulted  to  appellant  from  the  refusal. 

We  think  counsel  in  error  in  construing  the  third  in- 
struction given  to  exclude  all  other  questions  than  the 
one  there  referred  to.  The  court  evidently  simply  deals 
with  one  fact  in  the  case  and  its  result,  leaving  the  effect 
of  the  other  controverted  facts  to  be  determined  by  the 
jury,  aided  by  other  instructions. 

Several  instructions  to  which  objection  is  urged  relate 
to  the  validity  and  binding  force  of  the  alleged  contract 
of  purchase  and  sale.  We  do  not  regard  it  as  necessary 
for  us  to  enter  into  a  consideration  of  these  questions,  for 
the  reason  that,  as  claimed  by  counsel  for  appellant,  the 
jury  evidently  and  plainly  found  against  appellee  upon 
that  proposition.  This  being  true,  appellants  could  not, 
by  any  possibility,  have  been  injured  by  the  instructions 
on  that  subject,  even  if  erroneous,  because  it  is  clear  that 
the  jury  was  not  misled  thereby.  Woolery,  Admr,,  v. 
Louisville,  etc.,  R,  W.  Co.,  107  Ind.  381;  Elliott's  App. 
Proced.,  section  642,  p.  571. 

The  objection  presented  to  the  fifth  instruction  is  not 
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tenable,  since,  as  we  have  already  held,  no  return  is  nec- 
essary where  the  goods  are  of  no  value. 

We  find  no  harmful  error  in  the  instructions  given  by 
the  court  of  its  own  volition,  when  considered  in  the 
light  of  the  verdict  of  the  jury.  Counsel  claim  that  they 
purport  to  cover  all  the  phases  of  the  case  and  to  sum 
up  all  the  evidence,  but  fail  to  do  so.  After  a  careful 
examination  we  do  not  understand  them  to  purport  to 
cover  all  phases  of  the  case  or  to  attempt  to  sum  up  the 
evidence.     This  objection  is,  therefore,  not  well   taken. 

While  an  examination  of  the  evidence  indicates  that 
the  decided  preponderance  is  with  the  appellants,  still 
there  is  evidence,  either  direct  or  circumstantial,  which 
fairly  sustains  the  verdict  upon  the  theory  of  appellants' 
negligence  in  packing  and  shipping  the  goods  in  the 
jnanner  in  which  it  was  done. 

Judgment  aflSrmed. 

Filed  Nov.  15,1894. 
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Habxless  Erbob. — Misconduct  of  Counsel. — Argument  to  Jury. — Evi' 
dence,—  Criminal  Law, — Where  the  prosecuting  attorney,  over  objec- 
tion of  the  defendant,  in  his  argument  to  the  jury,  read  the  birth 
entry  from  the  family  Bible,  which  was  identified  by  the  mother  of 
the  prosecuting  witness,  while  on  the  witness  stand,  as  the  entry 
she  had  made,  and  testified  that  it  was  a  true  entry,  but  which  was 
not  read  in  evidence,  the  conduct  of  the  prosecutor,  if  erroneous, 
was  harmless,  because  the  fact  as  to  the  age  of  the  prosecuting  wit- 
ness was  uncontro verted. 

From  the  Marshall  Circuit  Court. 

E.  C.  Martindale,  for  appellant. 

A.  0.  Smith,  Attorney-General,  and  A.  J.  Beveridge, 

for  State. 
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Davis,  J. — ^This  was  a  conviction  upon  an  afl&davit 
for  selling  intoxicating  liquor  to  a  minor  on  the  18th  of 
April,  1893. 

The  only  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial.  Two  ques- 
tions only  have  been  discussed: 

1.  Misconduct  of  the  prosecuting  attorney  during  his 
argument. 

2.  Insufficiency  of  the  evidence  to  support  the  verdict. 

We  have  carefully  read  the  evidence.  It  is  conflict- 
ing. There  is  some  evidence  at  least  tending  to  support 
the  judgment  of  the  trial  court  on  every  issue  involved 
in  the  case.  We  can  not,  therefore,  under  the  rule  that 
prevails  in  this  court,  disturb  the  verdict  of  the  jury  on 
the  evidence. 

On  the  trial  the  mother  of  the  prosecuting  witness  tes 
tified  that  he  was  born  on  the  16th  of  November,  1872. 
On  cross-examination  she  testified  that  the  memorandum 
she  had  at  the  trial,  as  to  the  date  of  his  birth,  had  been 
copied  by  her  from  the  family  Bible  on  that  morning. 
She  also  agreed,  at  request  of  counsel  for  appellant,  to 
produce  the  Bible  in  court  during  the  trial. 

The  family  Bible  referred  to  was  afterwards  produced 
by  her  when  she  was  again  on  the  stand  as  a  witness, 
and  in  the  course  of  her  testimony  her  attention  was 
called  to  an  entry  therein  of  the  birth  of  the  prosecut- 
ing witness,  which  she  testified  she  made  soon  after  he 
was  born.  The  record  farther  recites  that  "during  the 
argument  of  the  case  to  the  jury  the  State's  attorney  read 
from  the  family  record  of  the  Ault  family,  to  which  de- 
fendant objected,  which  was  overruled  by  the  court,  and 
defendant  at  the  time  excepted." 

The  mother,  without  objection,  testified  to  the  date  of 
the  birth  of  her  son,  as  shown  by  the  entry  made  by  her 
in  the  family  Bible,  also  produced  the  bible  in  court  and 
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in  her  testimony  identified  the  entry.  It  is  stated  by 
counsel  for  appellant  that  the  prosecutor  read  thi^  entry 
to  the  jury  in  the  course  of  his  argument.  Counsel  urge 
that  this  was  error  because  the  record  does  not  show  that 
the  entry  was  read  in  evidence.  In  the  first  place  the 
fact  that  the  prosecuting  witness  was  born  on  the  16th 
of  November,  1872,  does  not  appear  to  have  been  ques- 
tioned. Appellant  admitted  making  the  sale  of  intoxi- 
cating liquor  to  him  in  April,  1893,  but  claimed  that 
the  prosecuting  witness  then  said  to  him  that  he  was 
twenty-one  years  of  age,  and  that  he  had  the  appearance 
of  being  about  that  age.  Evidence  was  also  introduced 
tending  to  prove  that  he  had  said  to  others  that  he  was 
twenty-one  years  of  age.  On  these  points  the  evidence 
was  conflicting.  That  the  prosecuting  witness  was  in 
fact  a  minor  was  not  controverted,  except  by  the  state- 
ments alleged  to  have  been  made  by  himself  that  he  was 
of  age.  The  most  favorable  construction  of  the  evidence 
in  behalf  of  appellant  would  be  that  he  acted  in  good 
faith  in  reliance  on  the  said  alleged  representation  of  the 
minor  that  he  was  of  full  age. 

Under  the  circumstances  disclosed  by  the  record  we 
are  not  able  to  see  in  what  respect  the  act  of  the  prose- 
cuting attorney  in  reading  this  entry  from  the  family 
Bible,  in  his  argument,  was  prejudicial  to  appellant.  In 
this  view  of  the  case  it  is  not  necessary  to  consider 
whether  the  objection  made  by  appellant  and  the  reason 
assigned  in  the  motion  for  a  new  trial  properly  present 
the  question  sought  to  be  raised. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  1, 1894. 

Vol.  11—7 
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No.  1,266. 
McCormack  v.  Showalter  et  al. 

Damages. — Excessive. — General  Verdict  for  §500, — Special  Finding 
f400. — Judgment  for  f400, — Trespass, — "Where  the  theory  of  a  com- 
plaint is  to  recover  damages  for  trespass,  and  the  jury  assessed 
plaintiff's  damages  at  $500,  but  in  answer  to  an  interrogatory  the 
jury  found  that  the  property  destroyed  was  of  the  value  of  $400,  the 
general  verdict  was  excessive  in  the  sum  of  $100,  and  the  action  of 
the  court  in  rendering  judgment  for  only  $400  was  not  erroneous. 

From  the  Henry  Circuit  Court. 

J,  Lockridge,  J.  Brown  and  W.  A.  Brown,  for  appel- 
lant. 

M.  E.  Forkner,  J.  M,  Brown  and  L.  P.  MUchell,  for 
appellees. 

Ross,  J. — ^The  appellant,  Mellin  McCormack,  sued  the 
appellees,  Ashbury  Showalter,  Charles  Newby,  John  T. 
Herrel,  David  Craig,  Benton  Hinshaw,  Jehu  Craig,  John 
W.  Souder,  John  Oliphant,  Joe  Newby,  Abe  Larue, 
Frank  A.  Martindale  and  John  Minnick,  to  recover  dam- 
ages for  trespass  in  the  destruction  of  a  building  owned 
by  him,  by  blowing  it  up  with  dynamite. 

There  was  a  trial  by  jury,  and  a  verdict  in  favor  of 
appellant,  assessing  his  damages  at  five  hundred  dol- 
lars. 

With  their  general  verdict  the  jury  returned  answers 
to  a  number  of  interrogatories  which  had  been  submitted 
to  them  at  the  request  of  the  appellees.  By  the  record, 
it  appears  that  the  court,  in  rendering  judgment,  allowed 
the  appellant  four  hundred  dollars  damages  instead  of 
five  hundred  dollars,  the  amount  assessed  by  the  jury  in 
their  general  verdict.  The  only  contention  of  appellant 
is  that  the  court  erred  in  refusing  to  render  judgment  in 
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his  favor  on  the  general  verdict  for  five  hundred  dol- 
lars. 

The  theory  of  the  complaint  is  to  recover  damages  for 
trespass.  In  actions  of  this  character,  the  damages 
which  are  recoverable  are  simply  compensatory.  Geb' 
hart  V.  Burkett,  57  Ind.  378. 

Under  the  allegations  of  appellant's  complaint,  no 
other  damages  could  be  assessed,  and  they  must  be  lim- 
ited to  the  property  destroyed  or  injured. 

In  answer  to  interrogatory  number  twenty-nine,  the 
jury  found  that  the  property  destroyed  was  of  the  value 
of  four  hundred  dollars.  That  being  the  extent  of  the 
injury  sustained,  the  general  verdict  was  excessive  in 
the  sum  of  one  hundred  dollars.  The  jury,  in  all  prob- 
ability, added  this  extra  one  hundred  dollars  as  punitive 
damages.  To  this  extent  the  answers  to  interrogatories 
overcame  the  general  verdict. 

The  counsel  for  appellees  have  devoted  a  great  part  of 
their  brief  to  the  discussion  of  questions  not  properly 
before  us,  inasmuch  as  they  arise,  if  at  all,  under  an  as- 
signment of  cross-errors.  The  records  of  this  cause  in 
this  court  fail  to  show  that  cross-errors  were  ever  as- 
signed or  filed  by  the  appellees,  and  the  paper  upon 
which  the  supposed  assignment  of  cross-errors  is  written 
does  not  bear  the  file  mark  of  the  clerk  of  this  court. 

Under  the  rules  of  this  court  the  appellees  had  sixty 
days  after  the  submission  of  the  cause  within  which  to 
have  assigned  cross-errors,  but  having  failed  to  do  so 
could  not  afterwards  make  such  assignment  without  leave 
of  court.     Rule  4  of  rules  of  Appellate  Court. 

Judgment  affirmed. 

filed  Nov.  23, 1894. 
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No.  1,870. 
Stewakt,  Administrator,  v.  Small  bt  al. 

Dbcxdent's  Estate. — Claim,  Sufficiency  of, — A  claim  against  a  deced- 
ent's estate,  of  the  following  tenor :  "Estate  of  Robert  Stewart,  de- 
ceased. In  account  with  James  M.  Small  and  Laura  E.  Small,  wife 
of  said  James  M.  Small,  Dr.  For  board,  washing,  sewing,  nursing 
and  expense  of  last  sickness,  watching  with  and  caring  for  deceased 
from  November  1,  1888,  to  September  29, 1893.  Total  of  256  weeks, 
$2,125,"  is  sufficient. 

Pabent  and  Child. —  When  Services  Not  Qratuitous. — Presumption, — A 
promise  by  a  parent  to  give  to  a  child  land  in  consideration  of  board, 
nursing,  care  and  attention  is  sufficient  to  rebut  the  presumption 
which  arises,  when  the  services  were  rendered  while  the  parent  was 
living  as  a  member  of  the  child's  family,  that  they  were  gratuitously 
rendered. 

From  the  Montgomery  Circuit  Court. 

S.  M.  Ralston,  M.  Keefe  and  S.  A.  Hays,  for  appel- 
lant. 

T.  E.  Ballard  and  E.  E,  Ballard,  for  appellees. 

Ross,  J. — ^The  appellees  filed  a  claim  against  the  es- 
tate of  Robert  Stewart,  deceased,  in  the  office  of  the 
clerk  of  the  Boone  Circuit  Court.  The  claim  was  not 
allowed,  and  was  thereupon*  transferred  to  the  issue 
docket  for  trial.  On  application  of  the  appellant  the 
venue  was  changed  to  the  Montgomery  Circuit  Court, 
where  the  cause  was  tried  by  a  jury,  and  a  verdict  re- 
turned in  favor  of  the  appellees  for  the  sum  of  five  hun- 
dred and  eighty  dollars.  The  appellant  moved  for  a  new 
trial,  which  motion  was  overruled  by  the  court  and  judg- 
ment rendered  on  the  verdict. 

The  first  objection  urged  is  that  the  complaint,  or 
claim,  filed  is  insufficient  in  that  it  does  not  state  that 
the  services  for  which  claim  is  made  ''were  furnished  or 
rendered  by  said  Small  and  wife,  or  either  of  them,  or 
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that  they  had  anything  whatever  to  do  with  furnishing 
the  board,  washing,  etc.,  for  which  they  seek  to  recover 
from  his  estate;"  that  there  is  nothing  to  show  that  they 
famished  the  board,  washing,  sewing  and  nursing  at  the 
instance  and  request  of  the  decedent,  or  that  he  ever 
agreed  to  pay  therefor. 
The  claim  as  filed,  reads  as  follows: 

"Estate  of  Robert  Stewart,  deceased.  In  ac- 
count with  James  M.  Small  and  Laura  E. 
Small,  wife  of  James  M.  Small.  Dr. 

For  board,  washing,  sewing,  nursing  and  ex- 
pense of  last  sickness,   watching  with  and 
caring  for  deceased  from  November  1st,  1888, 
to  Sept.  29, 1893.    Total  of  256  weeks.       $2,125.'' 
The  statute,  sections  2465  and  2466,  R.  S.  1894,  pro- 
vides that  no  action  shall  be  brought  against  the  admin- 
istrator or  executor  of  an  estate,  by  complaint  and  sum- 
mons, for  the  recovery  of  any  claim  against  the  decedent, 
but  that  the  holder  of  such  claim  shall  file  a  succinct 
and  definite  statement  thereof  in  the  office  of  the  clerk  of 
the  court  in  which  the  estate  is  pending. 

Does  the  claim  filed  meet  the  requirements  of  the  stat- 
ute? In  the  case  of  Taggart,  Admr.,  v.  Tevanny,  1  Ind. 
App.  339,  a  claim  almost  identical  with  the  one  under 
consideration  in  form  and  substance,  was  held  to  be  suf- 
ficient. The  court,  in  considering  whether  or  not  it 
sufficiently  showed  an  agreement  to  pay,  says: 

**We  think  the  statement  contains  language  from 
which  such  an  inference  may  properly  be  drawn.  It  is 
averred  that  the  services  were  rendered,  and  for  whom 
and  by  whom  they  were  rendered,  the  nature  of  the  serv- 
ices, the  length  of  time  they  continued,  and  their  value. 
In  addition  to  these  averments  in  the  body  of  the 
claim  the  affidavit  attached  to  it  contains  the  statement 
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that  the  amount  stated,  is  now  justly  due  and  owing,  to 
the  claimant." 

In  this  case  the  affidavit  required  by  section  2465,  «w- 
praj  was  attached  to  the  claim,  and  any  indefiniteness  or 
uncertainty  in  the  claim  proper  is  supplied  by  the  state- 
ments in  the  affidavit.  The  same  particularity  and  cer- 
tainty is  not  required  in  claims  filed  against  estates  that 
is  required  in  a  complaint.  It  is  sufficient  if  the  state- 
ment apprises  the  administrator  or  executor  of  the  nature 
of  the  claim,  the  amount  demanded,  and  contains  enough 
substance  to  bar  another  action  for  the  same  demand. 
Brown,  Admr.  v.  Sullivan,  3  Ind.  App.  211. 

It  is  next  urged  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial.  The  reasons  assigned 
in  the  motion  for  a  new  trial  are: 

''1st.  Because  the  damages  assessed  by  the  jury  are 
excessive. 

"2d.  The  assessment  of  the  amount  of  damages  is 
erroneous,  being  too  large. 

"3d.  The  verdict  of  the  jury  is  not  suststined  by  suffi- 
cient evidence. 

"4th.    The  verdict  of  the  jury  is  contrary  to  law. 

"5th.  The  court  erred  in  giving  on  its  own  motion 
each  of  the  instructions  numbered  1,  2,  3,  4,  5,  6  and  7, 
and  in  giving  each  of  said  instructions. '* 

The  fifth  reason  is  not  argued  by  counsel,  hence  it 
is  waived. 

It  is  insisted  that  the  evidence  is  insufficient  to  sustain 
the  verdict  in  that  there  is  no  evidence  tending  to  prove 
that  the  decedent  agreed  or  promised  to  pay  appellees 
for  the  services  rendered.  In  this  we  think  counsel  are 
in  error.  True,  a  number  of  witnesses,  among  them 
several  brothers  and  sisters  of  the  appellee  Laura  E. 
Small,  testified  that  she  said,  during  her  father's  lifetime, 
that  she  was  keeping  him  for  the  rent  of  forty  acres  of 
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land  which  he  owned,  but  there  is  other  evidence,  by 
other  witnesses,  of  what  the  decedent  himself  said  about 
how  he  was  to  pay  for  such  care,  namely,  that  Laura 
should  have  the  forty  acres  of  land.  Considering  all 
of  the  evidence  together,  we  think  there  is  sufficient  from 
which  a  jury  might  reasonably  infer  a  promise  on  the 
part  of  the  decedent  to  pay  for  his  board,  nursing,  care 
and  attention. 

It  has  been  held,  and  we  think  correctly  so,  that  a 
promise  by  a  parent  to  give  to  a  child  land  in  considera- 
tion of  boarding,  nursing,  care  and  attention  is  suffi- 
cient to  rebut  the  presumption  which  arises,  because  the 
services  were  rendered  while  the  parent  was  living  as  a 
member  of  the  child's  family,  that  they  were  gratuitously 
rendered.  Wallace,  Admr.  v.  Long,  Guar.,  105  Ind. 
522. 

The  amount  of  the  recovery  is  not  excessive. 

Judgment  affirmed. 

FUed  Nov.  16, 1894. 


No.  1,367. 
Van  Allen  et  al-v.  Smith. 

RxPLEViN. — Property  not  Included  in  Mortgage. — Subseqtient  Mortgagee. 
—Sale, — Title. — Where  A  sold  a  printing  press,  including  blanket, 
stocks,  wrenches  and  overhead  fixtures  for  power,  on  payments,  on 
which  a  mortgage  was  executed  to  secure  the  deferred  payments, 
and  in  addition  to  the  above  described  property  a  paper  folder 
without  additional  price,  which  was  not  included  in  the  mortgage, 
A  can  not  replevy  the  paper  folder  from  C,  who  was  a  purchaser  for 
value,  from  B,  in  reliance  on  the  public  records  of  both  A's  and  B's 
mortgages,  which  disclosed  no  lien  on  the  folder,  and  who,  in  ac- 
cordance with  the  terms  of  his  mortgage  on  the  folder  and  the  other 
property  above  mentioned,  executed  subsequently  to  A's  mortgage. 
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advertised  and  Bold  the  folder  at  public  auction  and  became  the 
purchaser  thereof  and  took  possession  of  the  same. 

From  the  Vigo  Circuit  Court. 

T.  W,  Harper  and  L.  D,  Leveque,  for  appellants. 
S,  B.  Davis,  for  appellee. 

LoTZ,  C.  J. — This  was  an  action  to  recover  possession 
of  a  paper-folder.  The  case  was  tried  by  the  court,  and 
a  special  finding  made  and  conclusions  of  law  stated,  on 
which  judgment  was  rendered  in  favor  of  the  appellee, 
defendant  below.  The  questions  presented  for  our  con- 
sideration are  that  the  court  erred  in  its  conclusions  of 
law  and  in  overruling  the  motion  for  a  new  trial.  The 
facts,  as  found  by  the  court,  are  in  substance  as  follows: 
On  the  29th  day  of  May,  1890,  the  appellants  sold  to  the 
News  Publishing  Company  one  second-hand  three  revo- 
lution Hoe  printing  press,  including  blanket,  stocks, 
wrenches  and  overhead  fixtures  for  power.  This  contract 
of  sale  was  reduced  to  writing.  The  News  Publishing 
Company  agreed  to  pay  for  such  property  $2,600,  in 
payments,  and  to  execute  notes  and  a  mortgage  on  the 
property  to  secure  the  payments.  In  addition  to  the 
property  above  described  the  appellants  agreed  to  furnish 
a  Stonemetz  or  Dexter  folder  without  additional  price. 
It  was  further  agreed  that  until  the  notes  and  mortgage 
were  executed  the  title  to  the  property  was  to  remain  in 
the  appellants,  but  that  upon  the  execution  and  delivery 
of  the  notes  and  mortgage  the  appellants  would  execute 
and  deliver  to  said  company  a  bill  of  sale  of  the  said 
property.  The  News  Publishing  Company  subsequently 
took  possession  of  said  property,  made  a  cash  payment 
of  $800,  and  executed  notes  for  the  deferred  payments 
and  a  chattel  mortgage  to  secure  the  same.  Said  mortgage 
was  duly  recorded,  and  describes  all  of  the  property  except 
the  folder.    Afterwards,  on  the  second  day  of  April,  1891, 
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the  News  Publishingi^ompany  executed  a  note  to  one 
Douglas  Smith  for  the  sum  of  $1^700,  and  at  the  same 
time  executed  to  him  a  chattel  mortgage  to  secure  said 
note,  which  mortgage  covered  all  of  the  property  sold  by 
appellants  to  the  News  Publishing  Company,  including 
the  folder.  This  mortgage  was  also  duly  recorded. 
Afterwards,  but  before  maturity,  the  said  Douglas  Smith 
assigned  said  note  and  mortgage,  for  a  valuable  consider- 
ation, to  the  appellee;  that  before  purchasing  said  note 
and  mortgage,  the  appellee  examined  the  records  of  both 
chattel  mortgages  and  had  no  actual  knowledge  of  any 
lien  or  claim  of  the  appellants  upon  or  to  said  folder; 
that  after  said  note  and  mortgage  so  assigned  to  the  ap- 
pellee became  due,  he,  in  accordance  with  the  terms  of 
said  mortgage,  advertised  and  sold  said  folder  at  public 
auction,  and  became  the  purchaser  thereof,  and  credited 
upon  his  debt  the  amount  of  his  bid  therefor,  and  took 
possession  of  said  folder  and  remained  in  possession  un- 
til it  was  taken  from  him  by  virtue  of  the  writ  of  re- 
plevin issued  in  this  action.  The  notes  given  to  the 
appellants  by  the  News  Publishing  Company  were  not 
paid  at  maturity,  and  the  appellants  took  possession  of 
all  the  property  described  in  their  mortgage  on  the  breach 
of  conditions  contained  therein. 

The  conditions  in  the  contract  of  sale  above  referred 
to  are  as  follows: 

''It  is  also  agreed  that  the  deferred  payments  above 
mentioned  shall  be  secured  by  first  mortgage  on  the 
property  herein  contracted  to  be  sold." 

"It  is  further  agreed  that  the  title  to  said  property 
shall  remain  in  the  seller  until  such  mortgage  be  given, 
or  until  the  purchase-price  and  interest  have  been  fully 
paid." 

"And  in  case  of  any  default  in  any  of  the  terms  of  this 
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contract,  the  seller  shall  haye«the  right  to  take  im- 
mediate possession  of  said  property." 

''Upon  the  execution  and  delivery  of  the  aforesaid 
mortgage,  or  the  payment  of  the  purchase-price  in  cash, 
VanAUen  and  Boughton  agree  to  execute  and  deliver  a 
good  and  sufficient  bill  of  sale  of  the  above  described 
property." 

The  appellants  insist  that  they  were  entitled  to  recover, 
for  the  reason  that  the  News  Publishing  Company  has 
never  complied  with  said  agreement,  viz:  never  paid  the 
purchase-price  in  cash  nor  executed  to  them  a  first  mort- 
gage on  all  the  property. 

The  folder  formed  no  part  of  the  property  for  which 
the  News  Publishing  Company  agreed  to  pay  $2,600. 
The  purchase-price  or  purchase-money  is  the  considera* 
tion  agreed  to  be  paid  by  the  purchaser  to  the  seller  for 
the  thing  sold.  Whether  the  parties  to  this  contract  had 
in  contemplation  that  the  mortgage  should  include  or 
cover  the  folder,  admits  of  some  doubt,  but  they  have 
construed  it  for  themselves.  When  the  mortgage  was 
executed  it  did  not  cover  the  folder.  When  a  contract 
is  ambiguous  or  uncertain,  the  courts  generally  follow 
that  construction  put  upon  it  by  the  parties  themselves. 
Their  own  conduct  in  relation  to  it  is  entitled  to  great 
if  not  controlling  consideration. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Nov.  1, 1894. 
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No.  1,298. 

The  New  York,  Chicago  and  St  Louis  Railroad 
Company  v.  Zumbaugh. 

Railboad.— Zria6t7%  for  Stock  ElUed.^Statute  Construed. ^The  lia- 
bilily  of  a  railroad  company,  under  section  5312,  R.  S.  1894,  for 
stock  killed,  is  not  in  any  way  affected  by  the  terms  of  section  5323, 
R.  S.  1894,  requiring  railroad  companies  to  fence  their  lands,  etc. 

Bahs. — Evidence, — Insufficient  Cattle  Guard.  —  Circumstance  Against 
Sufficiency. — In  an  action  for  damages  for  stock  killed  by  railroad 
locomotives,  by  reason  of  defective  cattle  guards,  the  fact  that  dif- 
ferent animals  which  ought  to  have  been  kept  out  by  it,  at  various 
times  crossed  it  with  apparent  ease,  is  a  circumstance  tending  to 
establish  the  insufficiency  of  the  cattle  guard. 

Sajis. — Evidence  of  Insufficiency  of  Other  Guards  of  Similar  Material 
and  Construction. — Where  the  vice,  if  any  existed,  was  inherent  in 
the  plan  and  general  make-up  of  the  cattle  guard  itself,  evidence 
of  the  insufficiency  of  another  guard  three  or  four  miles  distant  of 
similar  material  and  construction  was  competent. 

From  the  Marshall  Circuit  Court. 
M.  A.  0.  Packard f  J.  Morris,  R.  Co  Bell,  J.  M.  Bar- 
rett and  S,  L.  Morris,  for  appellant. 
C.  Kdlison,  for  appellee. 

Gavin,  J. — ^The  appellee  recovered  judgment  against 
appellant  for  the  value  of  stock  which  had  entered  upon 
its  right  of  way  by  reason  of  insufficient  cattle  guards, 
and  was  then  killed  by  its  trains. 

The  appellee's  right  of  action  is  founded  upon  section 
5312,  R.  S.  1894,  section  4025,  R.  S.  1881,  and  not  upon 
section  5323,  R.  S'.  1894,  being  the  act  of  1885,  requir- 
ing, in  direct  terms,  that  railroad  companies  shall  fence 
their  lands  under  certain  circumstances,  and  in  default 
thereof,  the  adjoining  land-owner  may  do  so  and  recover 
the  cost  thereof. 

Section  4  of  the  act  of  1885, 'being  section  5326,  R.  S. 
1894,  expressly  provides:     ''Nothing  in  this  act  con- 
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tained  shall  in  any  manner  affect  or  change  the  liability 
of  railroad  corpora tions,  or  of  the  assignees,  lessees,  or 
receiver  of  such  corporations,  for  stock  killed  or  injured 
upon  their  railroads;  but  such  liability  shall  exist  and 
be  governed  by  laws  now  in  force  the  same  as  if  this  act 
had  never  been  passed." 

The  liability  of  the  railroad  companies  for  stock  killed 
is  not,  therefore,  in  any  degree  limited  or  lessened  by  the 
terms  of  said  section  5323. 

While  they  are  not,  by  this  section,  compelled  to  fence 
their  road  through  uninclosed  and  unimproved  lands, 
they  are,  none  the  less,  liable,  under  the  former  law,  for 
stock  killed  by  reason  of  their  failure  to  fence  their  roads 
through  such  lands.  Louiaville,  etc.,  R.  W.  Co.  v. 
Hughes,  2  Ind.  App.  68;  Louiaville,  etc.,  R.  W.  Co.  v. 
Consolidated,  etc.,  Co.,  4  Ind.  App.  40;  Ohio,  etc.,  R. 
W.  Co.  V.  Wrape,  4  Ind.  App.  108;  Jefferaonville,  etc., 
R.  R.  Co.  V.  Dunlap,  112  Ind.  93. 

Counsel  urge  the  failure  of  the  evidence  to  sustain  the 
verdict,  insisting  that  it  does  not  show  the  insufficiency 
of  the  cattle  guard  over  which  the  horses  passed  in  en- 
tering upon  the  right  of  way.  The  cattle  guard  was 
minutely  described  to  the  jury,  both  as  to  the  materials 
and  mode  of  construction.  It  also  appeared,  from  the 
evidence,  that  at  different  times  a  bull,  a  colt,  two  mules, 
a  cow,  a  buck  sheep  and  a  cow  and  calf  had  been  seen  to 
walk  over  this  guard,  or  similar  ones  in  the  vicinity  of 
it,  without  any  apparent  injury,  and  without  being  forced 
across.  In  the  light  of  all  this  evidence  it  was  for  the 
jury  to  determine  the  insufficiency  of  the  guard,  and  we 
can  not  overthrow  its  determination.  St.  Louis,  etc.,  R. 
W.  Co.  V.  Ritz,  33  Kan.  404;  3  Wood  Am.  Ry.  Law  1861, 
section  419. 

In  our  opinion,  the  evidence  in  all  things  sustains  the 
verdict. 
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Objection  is  made  to  testimony  that  a  horse  and  a  cow 
and  some  colts  were  seen  to  walk  or  pass  over  the  guard, 
for  the  reason  "that  the  cattle  guard  was  not  to  be  for  a 
particular  species  of  animals,  but  for  all  animals.'' 

It  was  certainly  hardly  to  be  expected  that  proof  would 
be  made  by  one  witness  that  all  kinds  of  animals  walked 
over  this  guard  upon  one  occasion.  The  fact  that  differ- 
ent animals,  which  ought  to  have  been  kept  out  by  it,  at 
various  times  crossed  it  apparently  with  ease,  was  a  cir- 
cumstance tending  at  least  to  establish  its  insu£Sciency. 

Counsel  protest  earnestly  against  the  action  of  the 
court  in  permitting  witnesses  to  testify  to  seeing  animals 
walk  over  a  guard  some  three  or  four  miles  distant  from 
the  one  in  controversy.  They  insist  that  they  ought  not 
to  be  called  upon  to  meet  an  issue  as  to  a  different  guard 
involving  different  occasions  and  facts  from  those  under 
consideration.  The  guard  in  controversy  was  a  metal 
surface  guard.  There  was  no  evidence  tending  to  show 
it  to  be  out  of  repair  or  imperfectly  built.  The  vice,  if 
any  existed,  was  inherent  in  the  plan  and  general  make- 
up of  the  guard  itself.  There  was  evidence  by  other  wit- 
nesses showing  that  the  guards  were  similar  in  material 
and  construction.  If  one  was  insufficient  the  other  was. 
For  this  reason  we  are  of  opinion  that  the  court  commit- 
ted no  error  in  admitting  the  evidence. 

Judgment  affirmed. 

Filed  Nov.  1,1894. 
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No.  1,139. 

The  Muncie  Pulp  Company  v.  Jones. 

Mabter  and  Servant. — Duty  of  Master  to  Servant, — Delegation  of. — 
Liability,-- A  duty  which  the  master  owes  to  the  servant  can  not  be 
delegated  to  another  servant  or  agent,  whether  of  high  degree  or 
low,  so  as  to  absolve  the  master  from  liability  for  its  nonperform* 
ance. 

Same. — Negligence, — Dangerous  Place  to  Work, — It  is  negligence  on  the 
part  of  the  master  to  have  in  the  third  floor  of  its  building,  where 
men  were  set  to  work,  a  hole  nine  feet  by  twenty-eight,  covered 
with  rotten  canvas,  without  any  guard  about  it,  or  any  warning  to 
iLs  employes  of  its  existence. 

t^AME. — Safe  Place  to  Work, — Scope  of  Bule,^-The  duty  of  the  master 
to  "keep  the  working  place  safe  does  not  cease  when  he  has  provided 
4-0 mpe tent  men  and  proper  materials  to  work  with. 

Same. —  When  Servant  Chargeable  unth  Knowledge  of  Danger. — Opening 
in  Floor, — Where  it  appears  that  the  servant  entered  the  third  floor 
of  the  building  and  found  a  canvas  stretched  down  on  it;  that  he 
w'SiB  ordered  to  lay  planks  across  there  to  walk  on ;  that  he  saw  his 
I  el  low-workmen  walk  around  it  and  not  across  it;  that  he  shoved  a 
plank  over  it,  saw  it  sag  down,  and  placed  one  board  on  top  of  an- 
other lest  one  should  break,  and  thought  the  canvass  was  put  there 
lo  catch  a  person  if  he  should  step  on  it,  the  servant  ought,  in  the 
exercise  of  reasonable  care,  to  be  chargeable  with  knowledge  of  the 
hole  under  the  canvas,  and  will  be  deemed  to  have  had  actual 
knowledge  thereof. 

From  the  Delaware  Circuit  Court. 
J,  W.  Ryan  and  W.  A.  Thompson,  for  appellant. 
G.  W.  Cromer f  R.  S.  Gregory  and  A.  C.  Silverburg, 
for  appellee. 

Gavin,  J. — ^Action  by  the  servant  against  the  master 
ii>  recover  damages  for  personal  injuries  received  by  fall- 
ing through  a  hole  in  a  third  story  floor,  covered  over 
wHh.  rotten  canvass. 

Appellee  was  a  common  laborer  employed  in  other 
portions  of  appellant's  grounds  and  mill.  About  two 
o'clock  on  the  morning  of  June  5th,  he  went  to  this  third 
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floor  and,  pursuant  to  his  master's  directions,  was  en- 
gaged in  carrying  .boards  on  a  plank  walk  laid  across  a 
hole  eighteen  feet  by  twenty-eight,  which  was  covered 
over  with  rotten-  canvass  so  as  to  completely  conceal  the 
hole.  While  so  engaged,  appellee  was,  without  his  fault, 
jostled  and  knocked  off  the  plank  walk,  and  thrown  upon 
the  canvass,  which  gave  way  and  let  him  fall  twenty- 
eight  feet  to  the  ground,  inflicting  serious  injuries  upon 
him  without  any  fault  or  negligence  upon  his  part. 

The  existence  of  the  opening  and  the  rotten  condition 
of  the  canvass  were  known  to  the  appellant  and  un- 
known to  the  appellee,  who  was  set  to  work  without  any 
warning  as  to  the  dangerous  conditions  under  which  he 
was  working.  These  are,  briefly  stated,  the  principal 
facts  set  forth  in  the  complaint,  so  far  as  they  are  requi- 
site to  this  decision  o 

While  the  averment  of  want  of  knowledge  ''at  and 
before  the  5th  day  of  June,  1892,"  may  not  be  the  best 
and  most  accurately  chosen  language  to  express  the 
meaning  of  the  pleader,  we  regard  it  as  clear  that  the 
word  /'at' '  is  used  for  "on.^*  No  one  could  be  misled 
as  to  the  idea  intended  to  be  expressed.  Indiana^  etc., 
R.  W.  Co.  v.  Daily,  110  Ind.  75. 

Counsel  argue  with  much  ingenuity  that  the  appellee 
must  be  held  to  have  had  knowledge  of  the  hole  and  its 
condition.  The  facts  pleaded  are  not  strong  enough  to 
justify  us  in  so  holding  in  the  face  of  the  direct  aver- 
ment of  want  of  knowledge. 

It  is  further  contended  that  the  averments  of  the  com- 
plaint do  not  show  the  officers  named  as  acting  for  the 
appellant  to  have  been  vice  principals,  and  the  position 
seems  to  be  taken  that  the  corporation  is  responsible  only 
for  the  acts  of  its  directors.  The  law  must  be  regarded 
as  settled  in  Indiana  that  it  is  the  duty  of  the  master  to 
use  reasonable  care  to  provide  a  safe  working  place  for 
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his  employes.  Evansville,  etc.,  R,  R,  Co.  v.  Holcomb, 
9  Ind.  App.  198,  and  cases  cited;  Evansville,  etc,  R. 
W.  Co,  V.  Duel,  134  Ind.  156;  NaU,  AdTnx.,  v.  Louis- 
ville, etc.,  R.  W.  Co.,  129  Ind.  260. 

This  duty  is  one  which  can  not  be,  by  the  master,  dele- 
gated to  any  other  servant  or  agent,  whether  of  high  de- 
gree or  low,  so  as  to  absolve  the  master  himself  from  lia- 
bility for  its  nonperformance.  Evansville,  etc.,  R.  W. 
Co.  V.  Holcomb,  supra,  where  numerous  authorities  are 
collated. 

Under  the  averments,  the  danger  encountered  by  ap- 
pellee was  known  to  the  appellant  and  unknown  to  the 
appellee.  It  was,  therefore,  incumbent  upon  the  appel- 
lant to  notify  him  of  such  danger.  Salem  Stone,  etc., 
Co.  V.  Griffin,  139  Ind.  141. 

It  must  be  borne  in  mind,  however,  that  the  averment 
of  want  of  knowledge  includes  not  only  actual  but  con- 
structive knowledge.  Parke  County  Coal  Co.  v.  Earth,  5 
Ind.  App,  159;  Lake  Erie,  etc.,  R.  R.  Co.  v.  McHenry,  10 
Ind.  App.  525;  Evansville,  etc.,  R.  W.  Co.  v.  Duel,  supra; 
Heltonville  Mfg.  Co.  v.  Fields,  138  Ind.  58. 

In  our  opinion  the  complaint  is  not  liable  to  the  ob- 
jections urged  against  it.  It  is,  however,  peculiar  in 
that  there  is  no  direct  allegation  of  any  act  being  negli- 
gently done  or  omitted  by  the  master.  No  objection  is 
made  to  the  complaint  upon  this  score,  but  it  is  certainly 
safer  in  actions  of  this  class  to  characterize  the  acts  or 
omissions  as  negligent  by  direct  averment.  LouisvUle, 
etc,  R.  W.  Co.  V.  Hicks,  39  N.  E.  Rep.  767. 

There  was  a  special  verdict  upon  which  judgment  was 
rendered  in  favor  of  appellee. 

There  is  no  want  of  harmony  between  the  theory  of 
the  complaint  and  the  facts  as  found  by  the  jury. 

While  there  are  some  facts  which  indicate  that  appellee 
had  knowledge  of  the  hole  in  the  floor,  still  they  can  not 
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override  the  express  finding  that  he  had  no  knowledge 
whatever  of  its  existence. 

The  verdict  sufficiently  shows  that  the  appellant  was 
negligent  in  setting  appellee  to  work  over  a  dangerous 
chasm,  insecurely  covered  with  a  rotten  canvass,  with- 
out giving  him  any  warning  of  the  danger.  Morever  we 
regard  it  as  clear  that  it  was  negligence  upon  the  part  of 
appellant  to  have  in  the  third  floor  of  its  building,  where 
men  were  set  to  work,  a  hole  nine  feet  by  twenty-eight, 
covered  over  with  rotten  canvass,  without  any  guard 
about  it  or  any  warning  to  its  employes  of  its  existence. 

The  appellee  was  justified  in  obeying  the  orders  of  the 
superintendent  and  the  night  boss,  who  had  charge  of  ap- 
pellant's business.  They  were  clearly  his  superiors,  with 
authority  to  direct  his  movements  about  the  factory.  He 
can  not  be  held  guilty  of  negligence  in  failing  to  make 
the  plank  walk  across  the  canvass  wider  when  he  was  in 
utter  ignorance  of  the  opening  under  the  canvass.  There 
could  be  no  negligence  in  failing  to  guard  against  some- 
thing whose  existence  he  had  no  reason  to  suspect.  In 
addition  to  this  the  verdict  finds  that  the  foreman  or 
night  superintendent  directed  the  use  of  two  planks,  and 
these  were  used. 

We  can  not  accede  to  counsel's  proposition  that  the 
measure  of  the  duty  of  appellant  with  reference  to  keep- 
ing safe  the  working  place  was  to  provide  competent  men 
and  proper  materials  to  work  with.  The  authority  cited. 
Wood  on  Master  &  Servant,  section  452,  shows  that 
while  some  courts  so  hold,  this  is  not  the  general  rule, 
and  in  Indiana  those  authorities  to  which  we  have  al- 
ready referred  declare  the  contrary. 

We  can  not  sustain  the  objections  to  the  special  ver- 
dict. 

The  sufficiency  of  the  evidence  to  support  the  verdict 
is  also  assigned  as  error. 
Vol.  11—8 
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In  the  verdict  it  is  found  that  appellee  had  no  knowl- 
edge of  the  existence  of  the  hole  in  the  floor,  but  it  is  not 
found  that  he  was  ignorant  of  the  rotten  condition  of  the 
canvass  covering  it. 

Conceding  it  to  be  true  that  he  had  no  actual  knowl- 
edge of  the  existence  of  the  hole  in  the  floor,  his  own 
evidence  is  of  such  a  character  as  irresistibly  compels 
the  belief  that  the  facts  were  such  that  he  ought  to 
have  known  it,  and  must  be  held  chargeable  with  con- 
structive knowledge  at  least. 

It  appears  from  his  own  evidence  that  he  went,  by  his 
superior's  direction,  to  this  third  floor  about  2  a.  M.  ta 
help  tear  down  and  move  a  chip  bin. 

The  room  was  a  large  one.  Near  the  bin,  which  was 
to  be  torn  down,  there  appeared,  spread  upon  the  floor,  a 
large  canvass,  nine  feet  or  more  by  twenty-eight.  The 
superintendent  told  appellee  and  another  workman  to 
lay  two  plank  across  there  to  walk  over.  The  other 
workmeuL  walked  around  (not  across)  the  canvass  to  the 
other  side.'  Appellee  then  took  a  long  two-inch  plank, 
from  twelve  to  sixteen  inches  wide,  and  shoved  it  across 
the  canvas  to  his  fellow- workman,  who  put  it  upon  the 
floor  on  the  other  side.  He  then  placed  the  end  of  an- 
other plank  upon  the  first  one  and  shoved  it  across.  The 
room  was  poorly  lighted  with  natural  gas.  The  two  men 
then  carried  the  long  boards  across  the  hole,  walking  on 
this  plank  gangway. 

We  now  set  out  in  detail  a  number  of  the  questions 
and  answers  by  appellee,  which,  in  our  judgment,  charge 
him  conclusively  with  constructive  knowledge  that  there 
was  a  hole  under  this  canvass,  and  that  it  was  not  a  solid 
floor.  We  can  not  set  out  all  of  his  evidence,  but  only 
detached  parts  of  it  bearing  upon  this  proposition. 

**Q.    What  knowledge  did  you  have  of  this  third  floor 
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on  the  night  that  you  went  up  there?  A.  None  at  all, 
sir. 

"Q.  What  was  the  appearance  of  the  floor  up  there 
when  you  went  up?  A.  Well,  it  looked  to  me  like  it 
would  hold  a  person  up. 

"Q.  You  may  state  to  the  jury  what  knowledge  you 
had  of  the  condition  of  the  floor  or  the  sheeting  that  was 
over  the  hole  at  the  tinie  you  were  carrying  the  board 
across  when  you  fell  through.  A.  I  didn't  know  how 
it  was  fixed;  all  I  could  see  was  the  canvas  over  it. 

'*Q.  How  did  you  put  them  (the  boatds  to  walk  on) 
in  position?  A.  I  slipped  my  end  on  the  canvas,  right 
over  to  him,  and  he  put  it  up  on  the  floor  on  the  other 
side. 

*'Q.  What  did  you  lay  one  on  the  top  of  the  other  for? 
A.    I  was  afraid  one  of  them  would  break. 

''Q.  Why  didn't  you  put  down  more?  A.  I  thought 
that  would  hold  us,  and  that  was  all  that  Pat  told  us  to 
put  down. 

*'Q.  Now,  if  there  was  any  reason  why  you  did  not 
lay  down  more  boards  there,  tell  the  jury.  A.  Well,  I 
didn't  think  of  any  danger;  seeing  that  canvas  there  I 
thought  that  was  put  there  a  purpose  to  catch  a  person 
if  they  stepped  onto  it, 

"Q.  Why  did  you  put  any  boards  down  there,  then, 
if  you  could  step  and  walk  on  that?  A.  Because  it 
would  spring  down  with  us. 

''Q.  What  did  you  step  on  it  afterwards  for?  A.  I 
couldn't  help  myself. 

'*Q.  You  knew  it  was  a  dangerous  place,  didn't  you? 
A.   No  sir,  I  did  not. 

"Q.  Why  did  you  put  the  boards  down?  A.  Because, 
as  I  told  you  before,  the  canvas  would  give  down  with 
us  and  we  couldn't  get  up  on  the  other  side. 

**Q.    Can  you  give  any  reason  why  you  didn't  pick  up 
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the  end  of  it  (the  board)  and  walk  across  that  (the  can- 
vas)? A.  Anyone  would  suppose  there  was  something 
there  or  they  wouldn't  have  the  canvas  there. 

'*Q.  Now,  when  you  pushed  that  board  across  there 
on  that  piece  of  canvas,  couldn't  you  see  that  the  can- 
vas sagged  under  the  end  of  your  board  that  you  were 
pushing  across?     A.    It  s wagged  some;  yes,  sir. 

*'Q.  Didn't  that  teach  you,  a  man  of  your  intelli- 
gence, that  there  was  no  floor  under  there?  A.  I  didn't 
know  how  far  it  was  to  the  floor. 

''Q.    You  knew  that  it  sagged?     A.    Yes,  sir." 

Appellee  was  under  no  obligation  to  search  for  hidden 
defects  unless  the  facts  were  such  as  to  necessarily  con- 
vey to  his  mind,  or  to  the  mind  of  a  reasonable  man, 
the  presence  of  such  defect,  but  when  it  appears  that  ap- 
pellee entered  this  third  floor  of  a  pulp  mill  and  found  a 
canvas  stretched  down  on  it,  was  ordered  to  lay  planks 
across  there  to  walk  on,  saw  his  fellow- workman  walk 
around  it  and  not  across  it,  shoved  a  plank  over  it,  saw 
it  sag  down,  placed  one  board  on  top  of  another  lest  one 
should  break,  thought  the  canvas  was  put  there  to  catch 
a  person  if  he  should  step  on  it,  we  are  of  opinion  that 
there  is  no  escape  from  the  conclusion  that  if  he  didn't 
know  there  was  a  hole  under  the  canvas  he  ought  to 
have  known  it.  While  he  had  a  right  to  presume  that 
the  master  had  performed  his  duty  and  provided  a  safe 
working  place  for  him,  still  he  could  not  be  permitted  to 
blindly  rely  upon  this  presumption  to  the  utter  disre- 
gard of  the  plain  and  palpable  evidence  of  his  own  senses. 

If  the  verdict  had  found  that  he  had  no  knowledge  of 
the  rotten  condition  of  the  canvas,  we  might  still  sustain 
the  judgment  of  the  court,  or  if  the  facts  found  showed 
such  a  degree  of  care  by  appellee  as  was  commensurate 
with  his  knowledge  of  the  danger  he  was  encountering, 
the  conclusion  of  the  court  might  still  be  upheld,  upon 
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the  theory  that,  having  been  directed  to  a  different  work 
at  a  different  place  from  that  of  his  regular  employment, 
he  did  not,  by  reason  of  his  knowledge,  assume  the  risks 
even  of  the  known  danger,  but  might  recover  upon  proof 
of  proper  care  upon  the  principle  laid  down  in  Brazil, 
etc.,  Coal  Co.  v.  Hoodlety  129  Ind.  327;  Louisville,  etc., 
R.  W.  Co.  V.  Hanning,  Admr.,  131  Ind.  528;  Cincinnati, 
etc.,  R.  R.  Co.  V.  Madden,  134  Ind.  462. 

The  finding  as  to  the  care  exercised  by  appellee  is  ex- 
ceedingly meager  and  entirely  insufficient  to  enable  us 
to  say  that  he  was  exercising  proper  care  when  held 
chargeable  with  knowledge  of  the  hole  and  the  condition 
of  the  canvas. 

Since  we  are  compelled  to  hold  that  the  appellee  ought, 
in  the  exercise  of  reasonable  care,  to  have  known  there 
was  a  hole  in  the  floor,  he  must  in  law  be  deemed  to  have 
had  actual  knowledge  thereof.  Lake  Erie,  etc.,  R.  W. 
Co.  V.  McHenry,  supra;  Evansville,  etc.,  R.  W!  Co.  v. 
Ihiel,  supra;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Woodward, 
9  Ind.  App.  169. 

The  verdict  is,  therefore,  as  to  this  essential  feature  of 
knowledge  unsustained. 

In  thus  holding  we  have  not  lost  sight  of  the  estab- 
lished rule  that  this  court  will  not  undertake  to  solve  the 
doubts  arising  from  a  conflict  of  evidence.  But,  with 
this  rule  fully  in  mind,  we  are  unable  to  discover  any 
conflict  upon  the  proposition  on  which  the  case  has 
turned. 

The  evidence  of  repairs  made  after  the  accident  was 
not  admissible.  Terre  Haute,  etc.,  R.  W.  Co.  v.  Clem, 
123  Ind.  15;  Board,  etc.,  v.  Pearson,  129  Ind.  456. 

We  are  unable  to  regard  it,  as  viewed  by  appellee's 
counsel,  as  so  interwoven  with  other  competent  evidence 
of  the  witnesses  as  to  be  inseparable  from  it.  Whether 
or  not  the  principal  question  as  to  this  evidence  is  prop- 
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erly  saved  is  quite  doubtfuL  We  do  not,  therefore, 
found  the  reversal  upon  these  rulings. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial  with  leave  to  amend  the  complaint  if  desired. 

LoTz,  C.  J.,  did  not  participate. 

Filed  Nov.  2, 1894. 


No.  1,047. 
Romona  Oolitic  Stone  Company  v.  Phillips. 

Master  and  Servant. — Defective  Machinery. — Failure  to  Repair. — Keg^ 
ligence. — Where  an  employer  has  ample  notice  that  machinery 
which  an  employe  is  required  to  use  is,  by  reason  of  long  continued 
use  and  wear  and  improper  adjustment,  defective  and  dangerous, 
and  fails  to  put  the  same  in  proper  condition,  he  is  guilty  of  negli- 
gence. 

Same. — "Contributory  Negligence. — Answers  to  Interrogatories. — Overeom- 
ing  General  Verdict. — An  answer  by  a  jury  to  interrogatories  that  an 
employe,  who  was  injured  in  the  line  of  his  service  while  operating 
machinery  with  which  he  was  familiar,  could  have  avoided  the  in- 
jury by  giving  attention  to  where  he  was  putting  his  hands  and 
what  he  held  in  them,  is  not  in  itself  suflficient  to  overcome  a  gen- 
eral verdict  giving  damages,  but  it  should  be  further  shown  that  the 
failure  to  give  such  attention  was  the  result  of  negligence  on  the  em- 
ploye's part. 

S/iME.^ Promise  of  Master  to  Hepair  Defect. — Reliance  of  Servant  Upon 
Promise.— Increase  of  Bisk.— Question  for  Jury.— Where  an  employe, 
injured  by  reason  of  defective  machinery,  had  continued  in  the 
service  of  the  employer  in  reliance  upon  the  latter's  promise  to  re- 
pair, it  is  ordinarily  for  the  jury  to  determine  whether  the  defect 
increased  the  danger,  and  whether  the  employe  was  exercising  due 
care ;  and  the  belief  of  the  employe  that  his  work  might  be  safely 
done  notwithstanding  the  defect,  is  not  always  conclusive  on  the 
jury  as  to  whether  there  was  any  danger  or  increase  of  danger  on 
account  of  such  defect. 

Same. — Promise  to  Mepair  Absolves  from  Increased  Bisk. — Additional 
Care. — Where  there  is  a  defect  in  machinery  increasing  the  em- 
ploye's danger,  and  the  employer  promises  to  repair,  and  in  reli- 
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ance  upon  this  promise  the  employe  continues  in  the  service,  the 
latter  is,  for  a  reasonable  time,  absolved  from  the  assumption  of  the 
increased  risk,  bift  he  must  use  such  additional  care,  in  proportion 
to  the  increased  and  known  danger,  as  a  man  of  ordinary  prudence 
ought  to  exercise  under  the  circumstances.  ^ 

Sau£. — Failure  of  Fellow-servant  to  Make  Repairs  Does  Not  Relieve 
Master, — ^Where  a  machine  hand  is  injured  by  reason  of  a  defective 
belt  which  the  employer  had  promised  to  repair,  the  fact  that  the 
omission  to  remedy  the  defect  occurred  through  the  fault  of  another 
servant  charged  with  the  duty  can  not  relieve  the  employer. 

Samb. — Question  of  Negligence  for  Jury ,  When. — Inferences, — How  Con^ 
sidered  on  Appeal, — ^The  question  of  negligence  must  be  submitted  to 
the  jury  as  one  of  fact  not  only  where  there  is  room  for  difference  of 
opinion  between  reasonable  men  as  to  the  existence  of  the  facts 
from  which  it  is  proposed  to  infer  negligence,  but  also  where  there 
is  room  for  such  difference  as  to  inferences  which  might  be  fairly 
drawn  from  the  conceded  facts,  and,  on  appeal,  such  reasonable  in- 
ferences as  the  jury  might  have  drawn  from  the  evidence,  consid- 
ered in  the  light  most  favorable  to  the -party  having  the  verdict,  will 
not  be  disturbed. 

Samz.— Instruction, — Erroneous  TAeory .—Where,  in  an  action  by  an 
employe  against  his  employer,  to  recover  damages  for  injuries,  the 
theory  of  the  complaint  is  that  the  dangers  of  the  service  in  which 
the  plaintiff  was  engaged  was  increased  by  reason  of  defects  in  ma- 
chinery which  the  employer  had  promised,  but  failed,  to  repair,  an 
instruction  which  tells  the  jury  that  among  the  questions  to  be  con- 
sidered by  them  in  determining  the  right  of  the  appellee  to  recover 
is  whether  the  place  in  which  the  plai/itiff  was  employed  was  unsafe 
or  the  machinery  dangerous,  without  any  statement  limiting  the 
question  to  the  increased  hazard,  is  erroneous. 

Boss,  J.,  dissents  from  that  part  of  the  opinion  holding  the  complaint 
sufficient. 

From  the  Morgan  Circuit  Court. 

F.  Winter,  W,  H,  H,  Miller,  J,  B,  Elam,  J.  H.  Jordan 
and  0,  Matthews,  for  appellant. 

D.  E.  Beem,  W.  Hickam  and  W.  R.  Harrison,  for  ap- 
pellee. 

Davis,  J. — ^This  was  an  action  by  an  employe  against 
his  employer  for  personal  injuries  alleged  to  have  been 
sustained  in  the  course  of  his  employment.  It  was  tried 
by  a  jury  four  times  in  the  Morgan  Circuit  Court.     The 
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first  verdict  was  set  aside  by  Judge  Grubbs.  It  was  next 
tried  before  the  Hon.  John  V.  Hadley,  \^o  set  aside  the 
second  verdict  returned  in  favor  of  appellee.  The  Hon. 
Henry  C.  Duncan,  a  practicing  attorney,  was  then  ap- 
pointed special  judge  to  preside  in  the  cause.  The  first 
trial  before  him  resulted  in  a  disagreement  of  the  jury. 
On  the  second  trial  before  Judge  Duncan  a  verdict  was 
returned  in  favor  of  appellee  for  $1,500. 

Over  a  motion  for  a  new  trial,  as  well  as  other  motions 
made  in  the  cause,  judgment  was  rendered  upon  this 
verdict.  Exceptions  were  duly  reserved  to  various  rulings 
of  the  trial  judge,  and  this  appeal  is  prosecuted  from  the 
judgment  so  rendered. 

Several  assignments  of  error  are  made.  The  complaint 
upon  which  the  judgment  appealed  from  was  rendered 
is  in  two  paragraphs.  The  assignments  of  error  with 
respect  to  these  are: 

1st.  That  the  court  erred  in  overruling  a  demurrer  by 
the  appellant  to  the  entire  complaint. 

2d.    That  the  court  erred  in  overruling  a  demurrer  by 
the  appellant  to  the  first  paragraph  of  the  complaint. 
•  3d.    That  the  court  erred  in  overruling  a  like  demur- 
rer to  the  second  paragraph  of  the  complaint. 

4th.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

These  assignments  may  be  considered  together.  The 
first  paragraph  of  the  complaint  was  filed  in  the  Owen 
Circuit  Court,  from  which  the  venue  was  subsequently 
changed  to  the  Morgan  Circuit  Court.  This  first  para- 
graph avers  in  substance  that  the  appellee  was  in  the 
employ  of  the  appellant  which  was  engaged  in  the  busi- 
ness of  quarrying  and  dressing  stone  in  Owen  county, 
Indiana;  that  appellee  as  such  employe  was  engaged  in 
this  work;  that  his  particular  employment  was  in  con- 
nection with  the  operation  of  a  planer  used  to  plane 
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stones  of  large  dimensions;  that  said  planer  was  a  ma- 
chine operated  by  steam  power,  and  consisting  in  part 
of  a  crosshead  which  carried  certain  bits  made  of  iron 
and  steel,  and  which  were  brought  in  contact  with  the 
stone  to  be  planed,  and  made  the  surfaces  thereof  smooth; 
this  crosshead  weighed  16,000  pounds;  that  it  was  neces- 
sary in  the  prosecution  of  the  work  to  occasionally  raise 
and  lower  the  crosshead  in  which  these  bits  were  placed; 
that  it  was  so  raised  and  lowered,  when  the  machinery 
was  in  proper  condition,  by  means  of  a  large  wooden 
pulley  placed  above  it,  around  which  ran  a  large  belt, 
which  also  ran  upon  a  smaller  pulley  attached  to  the 
planer  below;  that  when  this  belt  was  of  proper 
strength  and  tension,  and  the  pulleys  in  proper 
position  the  crosshead  was  easily  raised  and  lowered  by 
means  thereof  without  danger  to  employes  operating  the 
planer;  that  prior  to  the  20th  day  of  February,  1890,  the 
belt  and  pulleys  had,  from  improper  adjustment,  long 
continued  use  and  wear,  become  out  of  repair,  worn  and 
insufficient  to  raise  and  lower  the  crosshead,  whereby 
the  machine  became  unsafe  and  dangerous  to  employes 
operating  it;  that  by  reason  of  the  defective  condition  of 
the  machine,  as  the  result  of  said  defects,  it  became  nec- 
essary, in  order  to  operate  said  machine,  for  employes, 
while  hoisting  and  raising  the  crosshead,  to  stand  in 
front  of  the  belt  and  press  upon  it  with  great  force  with 
an  iron  rod  held  in  the  hand  in  order  to  increase  its  ten- 
sion and  make  it  lift  the  crosshead;  that  appellee,  for 
several  weeks  prior  to  said  20th  day  of  February,  had 
been  employed  as  an  assistant  in  the  operation  of  this 
planer,  and  that  said  machine  gradually  failed,  from 
said  defects,  to  perform  its  functions,  and  as  the  belt 
failed  to  raise  the  crosshead,  he  from  time  to  time  noti- 
fied the  appellant  company  of  its  impaired  and  danger- 
ous condition,  and  that  the  appellant  company,  in  each 
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and  every  instance,  promised  to  repair  and  put  the  same 
in  proper  condition,  but  negligently,  carelessly  and  with- 
out excuse  failed  and  neglected  so  to  do;  that  appellee, 
relying  upon  these  promises  and  assurances,  and  believ- 
ing that  the.  machinery  would  be  repaired  and  rendered 
safe,  continued  in  the  employment  and  in  the  perform- 
ance of  the  hazardous  duties- mentioned,  for  several  weeks 
prior  to  said  20th  day  of  February;  and  that  upon  said 
day,  while  engaged  in  the  line  of  his  employment  and 
in  the  operation  and  management  of  the  planer,  under 
the  direction  of  appellant's  managers  and  superintend- 
ents, and  without  any  carelessness,  default  or  negligence 
on  his  part,  and  while  in  the  exercise  of  proper  caution, 
and  owing  wholly  to  the  defective  condition  of  said  ma- 
chinery as  above  alleged,  appellee's  right  hand  was 
caught  in  said  belting  and  pulleys  and  crushed,  lacerated 
and  otherwise  injured,  that  such  injury  was  permanent, 
and  caused  great  suffering. 

Judgment  for  $10,000  is  asked. 

The  first  trial  of  the  cause  was  upon  this  paragraph  of 
the  complaint;  but  before  the  second  trial  a  second  and  ad- 
ditional paragraph  was  filed.  This  paragraph  contains  the 
same  allegations  as  the  first  with  reference  to  the  appel- 
lant corporation  and  the  business  in  which  it  was  en- 
gaged, and  also  with  respect  to  the  kind  of  machinery  by 
which  such  business  was  carried  on,  and  then  pro- 
ceeds to  allege  that  while  the  plaintiff  was  engaged 
as  a  helper  upon  the  planer,  he  was  caught  in  the  belts, 
pulleys  and  wheels  of  the  machinery  while  they  were 
running  at  great  speed,  and  was  thereby  greatly  injured; 
that  his  injury  occurred  solely  as  the  result  of  the  dan- 
gerous, defective  and  unsafe  condition  of  said  machinery, 
which  had,  by  improper  adjustment  of  its  pulleys,  shafts, 
belts  and  the  machinery  used  in  turning  the  power  on 
and  off  the  same,  and  by  becoming  worn,  weak  and  out  of 
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repair,  become  unsafe  and  dangerous  to  employes  en- 
gaged in  the  performance  of  their  duties;  that  this  dan- 
gerous, defective  and  unsafe  condition  of  the  machinery 
was  well  known  to  the  Appellant  company,  and  that  it 
had  frequently  promised  to  repair  and  readjust  the  same 
so  that  it  would  safely  and  properly  perform  its  func- 
tions; that  the  appellant  carelessly,  negligently  and 
without  any  excuse  failed  to  make  such  repairs,  but  with 
full  knowledge  of  its  defective  condition  negligently  per- 
mitted the  same  to  remain  out  of  repair;  that  appellee, 
relying  upon  the  said  promises,  continued  in  the  employ- 
ment to  the  day  of  his  injury,  and  while  exercising  due 
care^  and  without  any  fault  or  negligence  on  his  part, 
but  as  a  result  of  the  dangerous  and  defective  condition 
of  the  machinery,  he  was  caught  therein  and  injured. 

There  are  similar  averments  as  to  the  extent  of  the  in- 
jury, pain  resulting  therefrom,  etc.,  as  those  in  the  first 
paragraph  of  the  complaint,  and  the  damages  demanded 
are  $5,000. 

To  the  first  paragraph  of  the  complaint,  while  it  stood 
as  the  only  complaint  in  the  action,  a  demurrer  for  the 
want  of  facts  was  filed  and  overruled.  A  similar  demur- 
rer was  filed  to  the  second  additional  paragraph  and  also 
overruled  and  proper  exception  reserved. 

Counsel  for  appellant  contend  that  the  first  paragraph 
of  the  complaint  under  consideration  does  not  aver  neg- 
ligence on  the  part  of  the  appellant  occasioning  appel- 
lee's injury. 

This  is  the  only  point  suggested  or  discussed  as  to  the 
suflBciency  of  the  complaint.  No  question  is  raised  in 
argument  on  this  branch  of  the  case  in  relation  to  con- 
tributory negligence  or  assumption  of  the  risk  on  the 
part  of  appellee.  It  is  conceded,  at  least  the  proposition 
is  not  controverted,  that  the  first  paragraph  of  the  com- 
plaint is  suflScient  if  it  charges  actionable  negligence  on 
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the  part  of  appellant  as  the  proximate  cause  of  appellee's 
injury.  The  substance  of  the  argument  is  that  the  de- 
fective and  dangerous  condition  of  the  machinery  at  the 
time  of  the  accident  is  not  shtwn  to  have  been  due  to 
negligence  of  appellant.  Counsel  say  *'that  it  does  not 
follow  as  a  matter  of  law  that  defendant  was  guilty  of 
negligence  simply  because  it  had  this  machinery.'' 

The  infirmity  in  the  argument  is  the  fact  that  it  ap- 
pears from  the  allegations  in  the  first  paragraph  of  the 
complaint  that  the  defects  which  created  the  unsafe  and 
dangerous  condition  arose  out  of  the  long  continued  use 
and  wear,  and  improper  adjustment  of  the  machinery  by 
appellant,  and  that  the  appellant  had  due  notice  and 
knowledge  of  such  defects,  and  the  consequent  unsafe 
and  dangerous  condition  thereof,  for  several  weeks  prior 
to  the  accident,  and  that  appellant  negligently,  care- 
lessly, and  without  excuse,  failed  to  make  the  necessary 
repairs  and  put  the  machinery  in  proper  condition. 

It  is  the  duty  of  the  master  to  exercise  reasonable  and 
ordinary  care  in  providing  reasonably  suitable  machi- 
nery and  appliances  to  enable  the  employe  to  do  his 
work  as  safely  as  the  hazards  incident  to  the  business 
wnll  permit.  If  the  master  fails  in  this  duty  he  is  re- 
sponsible for  any  injury  which  may  happen  to  the  em- 
ploye through  defects  in  the  machinery  which  were 
known  to  him,  which  it  was  his  duty  to  repair,  except 
where  the  employe  has  assumed  the  risk  incident  to  the 
use  of  such  defective  machinery,  or  has  contributed  to 
the  injury  by  his  own  negligence.  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Rogers  v.  Leyden,  127  Ind.  51; 
Indianapolis  Union  R.  W.  Co.  v.  Ott,  11  Ind.  App.  564; 
Indianapolis,  etc.,  R.  W.  Co.  v.  Watson,  114  Ind.  20. 

It  is  charged,  in  substance,  that  the  company  provided 
the  stone  planer  for  the  work  in  which  it  was  engaged; 
that  when  the  machinery  was  kept  in  proper  condition, 
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the  planer  could  be  safely  used;  that  the  company  per- 
mitted the  machinery  (the  planer)  to  become  worn,  weak, 
out  of  repair,  dangerous,  and  defective,  and  that  the  com- 
pany had  actual  knowledge  of  the  defective  and  danger- 
ous condition  for  several  weeks  prior  to  the  injury,  and 
negligently  failed  to  make  the  necessary  repairs. 

The  facts  alleged,  the  truth  of  which  the  demurrer 
admits,  show  that  the  master  was  guilty  of  negligence  in 
failing  in  the  discharge  of  his  duty  to  keep  the  ma- 
chin'ery  in  question  in  proper  repair,  and  in  safe  work- 
ing order.  It  was  negligence  on  the  part  of  appellant  to 
continue  to  use  and  operate  unsafe  and  dangerous  ma- 
chinery with  knowledge  of  the  defects  and  dangers  in- 
cident thereto  under  the  facts  and  circumstances  alleged 
in  the  complaint.  It  is  conceded,  if  the  first  paragraph 
of  the  complaint  states  a  good  cause  of  action,  that  the 
second  paragraph  is  sufficient. 

The  next  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  judgment  on  the  answers  of  the  jury  to 
the  interrogatories. 

The  jury  returned  a  general  verdict  in  favor  of  the 
appellee.  They  also  returned  answers  to  interrogatories 
propounded  by  each  of  the  parties. 

In  answer  to  the  interrogatories,  the  jury  found  that 
appellee  was  injured  while  engaged  as  a  helper  in  the 
line  of  his  duty  in  operating  a  stone  planer  in  the  quarry 
of  appellant;  that  he  received  said  injury  because  the 
planer  was  defective  and  out  of  repair;  that  appellant 
had  been  notified  that  said  planer  was  out  of  order,  and 
would  not  work  properly  before  appellee  was  injured; 
that  he  was  required  by  appellant  to  perform  the  service 
he  was  eng^ed  in  doing  when  he  was  hurt;  that  appel- 
lant promised  appellee  before  he  received  his  injury  to 
repair  the  planer;  that  he  was  induced  by  such  promise, 
and  the  promise  to  relieve  him   from   service  on  the 
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planer  soon,  and  give  him  other  work  in  the  quarry,  to 
continue  in  appellant's  service  in  the  use  of  the  planer; 
that  his  hand  was  drawn  between  the  pulley  and  the 
belt  by  the  rivets  or  lacing,  hitting  the  rod  and  knocking 
his  hand  down;  that  immediately  before  the  accident  he 
was  holding  his  hand  from  twelve  to  fifteen  inches  above, 
and  forward  of,  the  pulleys;  that  at  the  time  of  his  in- 
jury appellee  could  see  the  belt  and  pulley,  and  that  he 
understood  the  manner  in  which  they  operated  well 
enough  to  know  that  he  would  be  hurt  if  his  hand  was 
drawn  between  them;  that  it  was  not  necessary  for  ap- 
pellee to  do  anything  more  than  to  give  attention  to  where 
he  was  putting  his  hands,  and  what  he  held  in  them  to 
avoid  getting  his  hands  caught  and  drawn  between  the 
pulley  and  the  belt;  that  appellee  was  using  reasonable 
care  to  avoid  his  injury  at  the  time  he  was  injured. 

In  discussing  the  assignment  under  consideration, 
counsel  for  appellant  say:  ''The  whole  dispute  has  been, 
and  is  now,  as  to  whether  this  injury  happened  by  any 
negligence  of  the  appellant,  and  as  to  whether  the  ap- 
pellee was  free  from  contributory  negligence.*'  In  this 
action  it  was  necessary  for  three  things  to  appear,  as 
contended  by  counsel,  before  appellee  could  recover, 
namely,  that  he  was  injured;  that  his  injury  happened 
by  the  negligence  gf  the  appellant,  and  that  he  himself 
was  free  from  contributory  fault. 

This  being  true,  if  the  findings  of  the  jury  upon  the 
special  interrogatories  show  affirmatively  that  either  of 
these  three  essential  facts  does  not  exist,  then  there 
should  be  a  judgment  against  the  appellee.  That  appel- 
lee was  injured,  dnd  that  his  injury  was  caused  by  the 
negligence  of  appellant  is  not  controverted  by  the  special 
findings  of  the  jury.  On  this  branch  of  the  case,  the 
argument  of  counsel  for  appellant  is  confined  to  the 
proposition  that  the  answers  of  the  jury  to  the  inter- 
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rogatories  show  that  negligence  on  the  part  of  appellee 
contributed  to  his  injury.  In  this  connection  counsel 
for  appellant  say  that  the  only  effect  of  the  promise  to 
repair  the  planer  was  ''to  excuse  appellee  for  continuing 
in  the  employment/'  In  other  words,  the  promise  of 
appellant  to  repair  the  planer  removed  all  ground  for 
the  argument  that  appellee  by  continuing  in  the  em- 
ployment, under  the  circumstances^  assumed  the  risks 
of  the  dangers  incurred  by  the  use  of  the  defective  and 
unsafe  machinery.  Indianapolis  Union  R.  W.  Co.  y. 
Otty  supra. 

The  only  question,  therefore,  that  we  are  required  to 
determine  under  the  assignment  we  are  considering  is 
whether  the  answers  to  the  interrogatories  disclose  such 
a  state  of  facts  as  will  excuse  appellant  on  the  ground  of 
contributory  negligence  on  the  part  of  appellee. 

It  should  be  borne  in  mind  that  the  jury  by  their  gen- 
eral verdict  have  presumably  found  every  material  alle- 
gation of  the  complaint  to  have  been  proven,  and  that 
conclusion  conclusively  prevails  in  this  court  unless  the 
contrary  is  clearly  shown  by  the  answers  to  the  inter- 
rogatories. Such  answers  will  not  be  aided  by  intend- 
ment. The  special  findings  override  the  general  verdict 
only  when  both  can  not  stand,  and  this  antagonism  must 
be  apparent  upon  the  face  of  the  record  beyond  the  pos- 
sibility of  being  removed  by  any  evidence  legitimately 
admissible  under  the  issues,  before  the  court  can  be  suc- 
cessfully called  upon  to  direct  judgment  in  favor  of  the 
party  against  whom  a  general  verdict  has  been  rendered. 
Lake  Erie,  etc.,  R.  R,  Co,  v.  McHenryy  10  Ind.  App. 
525;  Kentucky  and  Indiana  Bridge  Co,  v.  McKinney,  9 
Ind.  App.  213;  Indianapolis  Union  R.  W.  Co.  v.  Oil, 
supra. 

If  the  answer  to  the  interrogatory  in  which  the  jury 
find  that  appellee  was  in  the  exercise  of  ordinary  care 


128        APPELLATE  COURT  OF   INDIANA, 

Romo&a  Oolitic  Stone  Company  v,  Phillips. 

should  be  disregarded,  the  fact  still  remains  that  the 
general  verdict  includes  a  finding  that  he  was,  when  he 
was  injured,  iu  the  [exercise  of  ordinary  care  and  free 
from  fault.  Now,  in  view  of  the  rule  of  law  applicable 
in  such  cases,  does  the  conclusion  necessarily  follow  that 
because  appellee  could  see  the  belt  and  pulley  at  the 
time  of  his  injury  and  understood  the  manner  in  which 
they  operated,  well  enough  to  know  that  he  would  be 
hurt  if  his  hand  was  drawn  in  between  them,  and  that  it 
was  not  necessary  for  him  to  do  anything  more  than  to 
give  attention  to  where  he  was  putting  his  hands  and 
what  he  held  in  them  to  avoid  getting  his  hand  caught 
and  drawn  in  between  the  pulley  and  belt,  he  is  charge- 
able with  negligence  contributing  to  his  injury. 

In  this  connection  it  should  also  be  remembered  that 
if  under  all  the  circumstances,  and  in  view  of  the  prom- 
ise to  remedy  the  defect,  the  appellee  was  not  wanting  in 
due  care  in  continuing  to  use  the  defective  and  danger- 
ous machinery,  or  the  manner  in  which  he  used  the 
same,  then  the  appellant  will  not  be  excused  for  the 
omission  to  supply  proper  and  safe  machinery  on  the 
ground  of  contributory  negligence.  If  the  danger  on 
account  of  the  use  of  the  defective  machinery  was  not  of 
•so  grave  a  character  that  it  would  deter  a  reasonably 
prudent  man  from  incurring  it,  and  if  in  the  line  of  his 
duty  appellee  used  care  commensurate  with  the  danger, 
he  was  not  guilty,  per  s€,  of  contributory  negligence. 
Indianapolis  Union  iJ.  W,  Co.  v.  Otty  supra. 

If  the  facts  and  circumstances  which  might  have  been 
proven  under  the  allegations  in  the  complaint  are  such 
that  the  answers  of  the  jury  to  the  interrogatories,  when 
construed  in  connection  with  such  facts  and  circum- 
stances, lead  inevitably  to  but  one  conclusion,  and  that 
the  conclusion  of  contributory  negligence  on  the  part  of 
appellee  on  this  occasion,  then  appellant  was  entitled  to 
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judgment  on  the  answers  to  the  interrogatories,  notwith- 
standing the  general  verdict.  Conceding  that  attention 
is  synonymous  with  care  and  that  all  it  was  necessary 
for  appellee  to  do  to  avoid  getting  his  hand  caught  and 
drawn  in  between  the  pulley  and  the  belt  was  to  give  at- 
tention to  where  he  was  putting  his  hands  and  what  he 
had  in  them,  the  finding  is  not  equivalent  to  saying  that 
in  the  performance  of  the  work  he  was  doing  in  and 
about  the  defective  and  dangerous  machinery,  under  the 
direction  of  the  master,  when  he  was  injured  he  could, 
in  the  exercise  of  care  commensurate  with  the  known 
danger,  have  given  such  attention  to  where  he  was  put- 
ting his  hands  and  what  he  had  in  them  as  would  have 
avoided  getting  his  hand  caught  and  drawn  in  between 
the  pulley  and  the  belt.  In  order  to  successfully  per- 
form the  task  which  he  was  doing  when  he  was  injured, 
it  may  have  been  necessary,  in  the  position  in  which  he 
was  placed,  in  the  exercise  of  care  commensurate  with 
the  danger  incident  to  the  use  of  such  defective  and 
dangerous  machinery,  for  him  to  divert  his  attention, 
i;emporarily  at  least,  from  where  he  was  putting  his 
hands  and  what  he  had  in  them.  The  master,  notwith- 
standing the  unsafe  and  dangerous  condition  of  the 
machinery  and  his  promise  to  repair  the  same,  had  the 
right  to  expect  that  appellee  should  give  care  and  atten- 
tion commensurate  with  the  known  danger,  to  the  per- 
formance of  the  work  he  was  doing,  but  we  can  not  say, 
as  a  matter  of  law,  in  view  of  all  the  facts  and  circum- 
stances which  may  have  been  shown  under  the  issues  on 
the  trial,  that  he  was  in  such  fault  as  to  render  him 
guilty  of  contributory  negligence  simply  because  all  that 
it  was  necessary  for  him  to  do  to  avoid  the  injury  was  to 
give  attention  to  where  he  was  putting  his  hands  and 
what  he  had  in  them.  If  he  had  not  attempted  to  per- 
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form  the  duty  in.  which  he  was  engaged  he  would  not 
have  been  injured,  but  the  fact  that  he  undertook  to  da 
the  work  does  not  necessarily  constitute  contributory 
negligence.  It  may  not  have  been  consistent  with  the 
strength  and  attention  necessary  to  execute  the  task  he 
was  assigned  to  do  to  have  given  the  attention  referred 
to  in  the  interrogatory,  to  where  he  was  putting  his 
hands  and  what  he  had  in  them.  The  jury  evidently 
made  a  discrimination  between  attention  to  where  he 
was  putting  his  hands  and  what  he  had  in  them  and 
care  in  doing  the  act  which  caused  his  injury,  and  whether 
such  discrimination  is  one  founded  in  fact  we  can  not 
determine  on  the  answers  of  the  jury  to  the  interroga- 
tories, in  view  of  the  issues  and  the  general  verdict. 

The  next  assignment  of  error  is  the  overruling  of  a 
motion  for  a  new  trial.  Among  other  reasons  stated  for 
a  new  trial  are  that  the  verdict  is  contrary  to  the  law, 
contrary  to  the  evidence,  and  not  sustained  by  sufficient 
evidence. 

These  reasons  have  been  discussed  and  may  be  con* 
sidered  together. 

There  is  evidence  in  the  record  tending  to  prove  the 
following  facts:  Appellee,  when  he  was  injured,  was 
thirty  years  of  age.  In  August  or  September  prior  to 
his  injury  in  February,  he  was  taken  off  the  stone- 
cutters' yard,  where  he  had  been  employed  for  some 
time,  to  work  on  the  planer  for  a  few  days  until  they 
could  get  a  man  for  the  work  from  Bedford,  but  he  was 
kept  continuously  at  work  on  the  planer  until  he  was 
hurt.  When  he  went  to  work  on  the  planer  the  belts 
raised  and  lowered  the  crosshead  in  a  proper  manner. 
In  the  course  of  a  month  or  two  the  belts  became  so  loose 
that  they  would  not  raise  or  lower  the  crosshead  un- 
less the  employes  operating  the  planer  got  up  above  the 
planer  on  top  of  an  arch  or  beam  eight  or  ten  feet  from 
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the  ground  and  put  pressure  on  the  belt  with  a  stick, 
iron  rod  or  hook.  This  was  often  done  by  appellee — 
some  days  several  times — under  the  direction  of  the 
head  workman  or  superintendent,  for  two  months  or 
more  before  he  was  injured.  He  generally  used  for  this 
purpose  an  iron  hook  that  they  raked  spawls  off  the  bed 
of  the  stone  with.  It  was  a  half  round  hoop  iron,  flat 
on  one  side  and  round  on  the  other,  two  feet  long,  with 
a  hook  in  the  end.  The  pressure  was  made  by  putting 
the  stick,  rod  or  hook  against  the  belt  and  bearing  down, 
and  this  pressure  would  put  the  proper  tension  on  the 
belt,  thus  giving  it  greater  power  on  the  pulley,  and  in 
this  manner,  through  the  other  necessary  appliances, 
raised  or  lowered  the  crosshead  to  the  desired  position. 
After  the  machinery  got  in  a  fix  so  it  would  not  raise 
and  lower  this  crosshead,  and  appellee  was  put  to  aiding 
it,  as  herein  indicated,  he  often  asked  the  superintend- 
ent ''if  he  would  not  fix  it,''  and  he  replied,  '*We  will 
fix  it,"  but  the  belts  were  not  changed,  new  ones  were 
not  put  in,  and  the  machine  was  not  fixed .  Appellee  relied 
on  the  continued  promises  to  fix  it.  He  says  his  request 
to  have  it  fixed  was  because  it  was  an  unhandy  place  to 
go;  that  it  was  inconvenient  to  get  up  there,  but  that  he 
never  thought  there  was  any  danger  in  going  up  there 
and  putting  the  pressure  on  the  belt,  and,  in  his  opin- 
ion, this  method  of  raising  the  crosshead  was  safe.  On 
this  occasion  they  shifted  the  straight  belt  over  on  the 
tight  pulley  to  raise  the  crosshead.  Appellee  put  the 
pressure  on  the  belt  with  the  hook  to  raise  the  cross- 
head,  and  it  would  not  raise. 

In  describing  the  manner  in  which  appellee  was  in- 
jured, he  says: 

''Now,  at  the  time  you  were  hurt  what  were  you  do- 
ing? I  was  working  on  the  planer,  and  they  wanted  to 
raise  the  crosshead,  and  I  got  up  with  the  iron  hook. 
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**Who  told  you  to  get  up?     Mr.  Bruce. 

*'Were  you  subject  to  his  orders?     Yes,  sir. 

'* State  what  you  did.  I  got  up  with  my  hook  to  put 
pressure  on  the  belt  to  raise  the  crosshead. 

''Where  did  you  go?  Right  up  in  front  of  the  three 
little  pulleys  on  top  of  the  arch,  on  top  of  the  planer. 

**How  high  were  you  from  the  ground?  Eight  or  ten 
feet. 

''Was  there  any  other  place  you  could  go  to  do  that 
work  there?     No;  no  place  up  near  the  top. 

*'That  was  the  only  place  to  go?     Yes,  sir. 

''Well,  now,  when  you  got  up  there  what  did  you  do? 
We  shifted  the  belt  over. 

"How  did  you  do  that?  Bi^ice  shifted  the  straight 
belt  over  on  the  tight  pulley  to  raise  the  crosshead,  and 
it  would  not  raise. 

"Why  would  not  it?  It  would  not  raise  with  the  pres- 
sure on  it.  The  pulleys  were  greasy,  we  oiled  them,  and 
I  hollowed  down  to  Bruce  to  throw  me  up  a  piece  of 
waste  to  wipe  the  pulley  off,  and  that  maybe  it  would 
go,  and  he  threw  me  up  a  piece  of  waste,  and  he  shifted 
the  belt  back  on  the  loose  pulley,  and  that  left  the  tight 
pulley  without  the  belt  on  it,  and  I  wiped  it  off,  and  he 
shifted  it  back,  and  I  got  caught  before  he  shifted  it 
back.'' 

In  giving  the  particulars  he  says: 

"I  got  the  hook  and  held  on  each  end  of  the  hook. 

"2.  Illustrate  how  you  handled  it?  Just  like  that 
(illustrating),  had  both  hands,  one  hand  on  each  end, 
and  had  it  coming  like  that  (indicating)  on  the  belt 
to  help  climb  over  off  the  loose  pulley  on  the  tight  pulley, 
and  it  hit  the  lacing  or  rivet  or  something  on  the 
belt     *     *     * 

"Explain  fully  to  the  jury  how  your  hand  got  into  the 
pulley — what  position?     I  was  like   this  (indicating), 
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and  the  belt  was  coming  down  to  me,  the  straight  belt 
running  towards  me,  and  when  I  put  this  rod  on  the 
belt,  it  hit  the  rivet  or  lacing,  and  knocked  my  hand 
between  the  belt  and  the  loose  pulley,  and  it  stopped  the 
pulley,  and  the  belt  kept  going,  etc/' 

"He  further  says  if  the  belt  was  a  little  slack  some- 
times the  shifter  would  shift  the  belt,  and  sometimes  it 
would  not,  and  that  on  this  occasion  he  put  the  'hook 
against  the  belt  coming  to  make  it  climb'  on  the  tight 
pulley." 

The  superintendent  testified  that  the  belts  would  be- 
come stretched  so  they  would  not  raise  the  crosshead, 
and  that  they  had  been  tightened  frequently,  and  that 
they  were  made  tight  enough  to  raise  the  crosshead,  and 
that  when  they  became  loose  they  were  not  always  tight- 
ened at  once  for  want  of  time,  and  they  then  ''would 
tighten  them  with  a  stick,"  and  that  he  did  not  think 
there  was  any  danger  in  tightening  them  temporarily 
with  a  stick  or  rod.  There  was  evidence  tending  to 
prove  that  it  was  customary  for  the  man  who  ran  the 
planer,  the  first  man,  with  the  assistance  of  the  helper, 
to  tighten  the  belts  by  cutting  off  the  ends,  punch  new 
holes,  and  lace  them  up  again,  but  so  far  as  shown  this 
was  never  done  during  appellee's  service  prior  to  his  in- 
jury. It  does  not  appear  that  appellee  had  any  notice  of 
this  custom.  The  evidence  tends  to  prove  that  when  ap- 
pellee complained  to  the  superintendent  of  the  defect,  he 
promised  to  fix  it. . 

Appellee  further  testified: 

"You  say  the  whole  trouble  in  this  case  grew  out  of 
the  fact  that  the  shifter  would  not  shift  the  belt?  Yes, 
sir. 

''Otherwise  you  would  not  have  been  touching  the  belt 
at  all?  It  would  not  climb.  I  would  not  have  been 
touching  it  on  the  loose  pulley.     *     *     » 
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'*You  had  to  do  that  because  the  shifter  would  not 
shift  it  readily,  and  you  were  hurt?     Yes,  sir." 

Also,  that  the  belt  sometimes  refused  to  go  easily  off 
the  loose  pulley  on  to  the  tight  pulley,  and  that  it  was 
then  necessary  to  aid  it  in  the  way^  of  the  application  of 
pressure — the  coming  abbve  indicated. 

On  the  third  of  May,  after  appellee  was  injured,  he  re- 
turned to  work  for  appellant  and  ran  the  big  planer  on 
which  he  was  hurt,  until  the  18th  of  August.  It  was 
during  all  this  time  in  the  condition  it  was  in  when  he 
was  hurt  and  worked  in  the  same  way.  The  employes 
continued  during  that  time  to  go  up  and  assist  the  belts 
and  work  the  shifters  as  they  had  done  at  and  before  the 
time  appellee  was  injured. 

Appellee  appears  to  have  been  of  the  opinion,  prior  to 
his  injury,  that  there  was  no  danger  on  account  of  the 
defects.  Whether  this  was  his  opinion  afterwards  does 
not  appear,  except  it  is  shown  that  after  his  injury  he 
never  assisted  in  tightening  the  belts  or  helping  the 
shifters.  This  work  was  done  by  other  employes.  With 
full  knowledge  of  the  defects  and  experience  in  the  work, 
his  opinion  was,  in  our  opinion,  entitled  to  great  weight 
on  the  question  that  there  was  no  danger  on  account  of 
the  defects,  but  his  opinion  was  not  conclusive  on  the 
j^ry. 

In  view  of  the  defects,  the  situation  described  in  the 
evidence,  all  the  attendant  circumstances  and  the  infer- 
ences fairly  deducible  therefrom,  and.  the  fact  that  ex- 
cept for  the  defect  the  accident  in  question  could  not 
have  occurred,  it  was  for  the  jury  to  determine  whether 
the  defects  created  or  increased  the  danger. 

It  is  true  there  was  ample  evidence  tending  to  prove 
that  appellee  was,  when  he  was  injured,  doing  work  that 
was  safe  if  done  with  reasonable  care  at  a  place  where 
he  was  not  exposed  to  great  danger  if  he  was  giving  at- 
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tention  to  what  he  was  doing,  and  that  all  the  parties, 
employer  and  employes,  conversant  with  the  situation, 
believed  that  there  was  no  increased  danger  in  doing  this 
work.  The  appellee  appears  to  have  had  full  knowledge 
of  the  situation  and  to  have  been  as  capable  of  judging 
of  the  danger  incident  to  the  work  in  which  he  was  en- 
gaged as  anybody. 

Where  it  is  shown  in  such  case  that  the  machinery 
has  become  defective,  which  defect  the  employer  has 
promised  to  remedy  or  repair,  and  an  employe  who  con- 
tinues in  the  service  in  reliance  on  such  promise  is  in- 
jured by  reason  of  such  defect  it  is  ordinarily  a  question 
for  determination  by  the  jury  whether  such  defect  in- 
creased the  danger,  and  whether  the  appellee  was  in  the 
exercise  of  due  care.  The  opinion  or  belief  of  the  em- 
ploye that  the  work  might  be  done  with  safety,  notwith- 
standing the  defect,  is  not  always  conclusive  on  the  jury, 
on  the  question  whether  there  was  any  danger  or  increase 
of  danger  on  account  of  such  defect. 

Where  there  is  a  defect  in  the  machinery  increasing 
the  danger  of  the  employe,  of  which  defect  he  complains 
to  the  employer  and  the  employer  promises  to  repair  the 
defect,  on  which  promise  the  employe  relies  and  con- 
tinues in  the  employment,  he  is,  for  a  reasonable  time, 
absolved  from  the  assumption  of  the  risks  of  such  serv- 
ice growing  out  of  the  defects,  but  it  is  the  duty  of  the 
employe  to  use  such  additional  care  in  proportion  to  the 
increased  and  known  dangers  as  a  man  of  ordinary  pru- 
dence ought  to  exercise  under  the  circumstances. 

It  was  essential  to  a  recovery  by  appellee,  to  prove 
that  appellant  was  guilty  of  negligence,  and  that  such 
negligence  on  the  part  of  appellant  was  the  proximate 
cause  of  the  injury  sustained  by  him,  and  that  appellee 
was  free  from  fault  contributing  thereto. 

The  evidence  is  not  clear  and  satisfactory  to  us  on 
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these  propositions.  There  is  some  evidence,  however^ 
in  the  record  tending  to  prove  that  the  machinery  was 
defective;  that  appellant,  with  knowledge  of  the  defect, 
promised  to  repair  it;  that  appellee  was  injured  by  reason 
of  such  defect.  We  can  not  say,  as  a  matter  of  law,  un- 
der the  circumstances  disclosed  by  the  evidence,  that  the 
inference  that  the  danger  was  increased  by  the  defect, 
and  that  appellee  was  free  from  fault  contributing  to  the 
injury,  was  not  authorized. 

It  is  true  that  one  employing  men  to  operate  machin- 
ery where  belts  are  used  is  not  required  to  determine 
when  they  shall  be  tightened  or  loosened,  or  to  control  any 
such  matters  of  ordinary  adjustment.  It  is  the  duty  of 
the  master  to  keep  the  machinery  in  a  mill  of  this  kind 
in  proper  repair  and  in  reasonably  safe  working  order. 
When  the  belts  become  loose  and  the  shifters  and  pul- 
leys refuse  to  perform  their  functions,  and  the  employer 
is  notified  of  the  defects  and  promises  to  make  the  nec- 
essary repairs,  the  fact  that  the  omission  to  remedy 
the  defects  occurred  through  the  fault  of  another  serv- 
ant charged  with  the  duty,  can  not  relieve  the  employer. 

On  the  theory  on  which  this  case  was  prosecuted,  and 
which  there  was  some  evidence  tending  to  sustain,  the 
duty  was  owed  to  appellee  directly.  When  attention  was 
called  to  the  defects,  appellant  promised  to  make  the  re- 
pairs. As  we  have  before  observed,  it  is  not  shown  that 
appellee  had  ever  been  charged  with  this  duty,  and  the 
jury  was  authorized  to  draw  the  inference  that  the  duty 
would  be  performed  by  appellant,  and  that  appellant  was 
not  relying  on  the  men  operating  the  planer  to  cut  and 
shorten  the  belts  and  repair  the  shifter  and  pulleys  in 
such  manner  as  to  make  the  machinery  perform  its 
functions  in  the  proper  way. 

In  the  view  we  take  of  the  case,  this  court  would  not 
be  authorized  in  saying  there  was  no  evidence  authoriz- 
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ing  the  jury  to  infer  negligence  on  the  part  of  appellant, 
and  that  appellee  was  free  from  fault. 

In  Cincinnati,  etc.,  R.  W.  Co.  v.  Grames,  136  Ind.  39, 
Judge  Coffey  says:  *  'The  question  of  negligence  must  be 
submitted  to  the  jury  as  one  of  fact,  not  only  where  there 
is  room  for  difference  of  opinion  between  reasonable  men 
as  tb  the  existence  of  the  facts  from  w^hich  it  is  proposed 
to  infer  negligence,  but  also  where  there  is  room  for  such 
difference  as  to  inferences  which  might  be  fairly  drawn 
from  conceded  facts."  Kentucky  and  Indiana  Bridge  Co. 
V.  McKinney,  supra. 

In  this  court,  such  reasonable  inferences  as  the  jury 
might  have  drawn  from  the  evidence  considered  in  the 
most  favorable  light  in  the  interest  of  appellee  will  not 
be  disturbed. 

The  sixth  reason  for  a  new  trial  calls  in  question  the 
correctness  of  each  of  the  instructions  given  by  the 
the  court.  The  second  instruction  is  as  follows:  *'That 
at  the  time  the  plaintiff  received  the  alleged  injuries  the 
defendant  was  a  corporation  and  he  in  its  employ,  there 
does  not  seem  to  be  serious  controversy.  Then  the  ques- 
tion arises,  were  either  the  belts,  pulleys,  machines  or 
other  appliances  out  of  repair?  Was  either  in  an  un- 
safe, or  dangerous  or  defective  condition?  Was  either 
one  out  of  repair?  Was  the  place  in  which  he  was  work- 
ing at  the  time  of  the  reception  of  the  injuries  dangerous 
or  unsafe?  If  any  of  the  machinery  was  defective  or 
out  of  repair  or  in  a  dangerous  condition,  what  was  it? 
Which  particular  piece  was  unsafe?  What,  if  anything, 
was  unsafe  about  the  premises  where  the  plaintiff  was 
laboring?  These  are  questions  for  you  to  answer  in 
forming  your  verdict.  Then,  again,  if  you  find  any  part 
of  the  machinery  was  unsafe  or  any  of  the  appliances 
dangerous  which  directly  contributed  to  the  injury  com- 
plained of,  was  that  fact  known  to  the  plaintiff?  and  if  so 
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known  to  him,  was  it  known  to  the  defendant  or  could 
it,  by  the  exercise  of  reasonable  care,  have  known  of  such 
condition?  These  are  also  questions  for  you  to  deter- 
mine/' 

The  theory  of  the  complaint  is  that  the  machinery, 
through  improper  adjustment  and  long  continued  use 
and  wear,  had  become  out  of  repair,  and  that  by  reason 
of  such  defects  it  had  become  unsafe  and  dangerous.  In 
other  words,  that  the  dangers  of  the  service  in  which 
appellee  was  engaged  had  been  increased  by  reason  of 
such  defects  arising  out  of  the  failure  to  repair. 

The  only  question  to  be  determined  on  this  branch  of 
the  case  was  whether  the  unsafe  and  dangerous  condition 
of  the  machinery  grew  out  of  the  alleged  defects. 
Whether  the  place  in  which  he  was  working  at  the  time 
he  was  injured  was  unsafe,  or  whether  the  machinery 
was  dangerous,  was  not  a  question  involved  in  the  case 
except  in  so  far  as  the  unsafety  or  danger  was  the  result 
of  the  defects  growing  out  of  the  failure  to  repair  the 
machinery.  The  instruction  suggests  to  the  jury  that 
among  the  questions  to  be  considered  by  them  in  deter- 
mining the  right  of  the  appellee  to  recover  was  whether 
the  place  in  which  he  was  employed  was  unsafe  or  the 
machinery  dangerous.  The  fact  that  the  place  was  un- 
safe or  the  machinery  dangerous  did  not,  under  the 
issues,  entitle  appellee  to  recover.  There  inay  have 
been,  and  perhaps  was,  more  or  less  danger  connected 
with  the  service  when  the  machinery  was  in  good  work- 
ing order.  The  only  right  of  action  which  appellee 
could  maintain  under  the  circumstances  was  because  of 
the  increased  hazards  growing  out  of  the  defects  on  ac- 
count of  the  failure  to  keep  the  machinery  in  proper  re- 
pair. Conceding,  without  deciding,  that  the  other  in- 
structions, when  considered  as  an  entirety,  correctly  state 
the  law  applicable  to  the  case,  we  are  of  the  opinion,  in 


MAY  TERM,  1894.  139 

Romona  Oolitic  Stone  Company  v.  Phillips. 

view  of  the  unsatisfactory  character  of  the  evidence  on 
the  vital  questions  involved  in  the  case,  that  the  instruc- 
tion under  consideration  was  calculated  to  mislead  the 
jury,  and  we  are  not  satisfied  that  such  erroneous  im- 
pression, if  created,  was  removed  from  the  minds  of  the 
jury  by  the  other  instructions.  City  of  Lafayette  v. 
Aahhy,  8  Ind.  App.  214. 

On  account  of  the  unusual  length  of  this  opinion,  we 
will  not  consider  other  questions  presented  which  may 
not  arise  on  another  trial. 

Judgment  reversed,  with  instructions  to  grtot  a  new 
trial. 

Filed  Nov.  20, 1894. 

Dissenting  Opinion, 

Boss,  J.— I  am  unable  to  concur  in  the  opinion  of  the 
majority  in  holding  that  the  complaint  states  a  cause  of 
action.  The  majority  opinion  says  that  appellant's  con- 
tention simply  relates  to  the  sufficiency  of  the  complaint 
as  alleging  negligence  against  appellant  and  want  of  neg- 
ligence on  the  part  of  the  appellee.  Even  were  I  to  ad- 
mit that  appellant's  counsel  simply  insist  that  the  com- 
plaint is  insufficient  because  it  fails  to  sufficiently  allege 
negligence  on  appellant's  part,  and  want  of  negligence 
on  the  part  of  appellee,  I  am  still  of  the  opinion  that  the 
facts  alleged  fail  to  show  culpable  negligence  on  appel- 
lant's part,  and  do  show  that  appellee  was  either  guilty 
of  contributory  negligence,  or  that  his  injury  was  the 
result  of  a  risk  assumed.  But  I  think  counsel  go  further 
and  insist  that  the  mere  promise  to  repair  is  not  suffi- 
cient to  create  the  exception  to  the  general  rule,  which 
is  that  a  servant  who  continues  to  use  defective  machi- 
nery, after  he  knows  of  its  defective  condition,  assumes 
the  extra  hazard  occasioned  by  the  defect. 

Counsel  in  their  brief  say:    ''The  paragraph  then  pro- 
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ceeds  to  allege  that  the  plaintiff  complained  of  the  con- 
dition of  the  machinery  described,  and  that  the  defend- 
ant promised  to  repair  it  and  then  negligently  and 
carelessly  failed  to  keep  this  promise.  We  maintain  that 
it  is  not  enough  to  allege  negligence  and  carelessness  in 
not  keeping  a  promise  to  repair.  *  *  *  The  averments 
should  simply  have  been  that  the  machinery  was  not 
repaired  within  a  reasonable  time.'' 

As  a  rule  of  pleading,  the  facts  alleged  must  be  such 
as  will  warrant  the  court  in  declaring  as  a  question  of 
law  that  the  defendant  was  guilty  of  culpable  negligence. 

'*  We  guppose  it  to  be  clear  that  when  a  plaintiff  charges 
a  defendant  with  a  negligent  breach  of  duty,  he  must 
state  facts  from  which  actionable  negligence  can  be  in- 
ferred, for  the  general  rule  is  that  negligence  can  not  be 
presumed.  This  general  rule  is  uniformly  applied  to 
employers  and  employes,  and  it  is  presumed  that  the 
employer  has  done  his  duty.  This  presumption  is,  in 
effect,  a  prima  facie  case  in  favor  of  the  employer.  To 
defeat  this  presumption  of  duty  performed,  it  is  necessary 
to  state  facts  rebutting  the  presumption,  otherwise  there 
can  be  no  cause  of  action.  A  violation  of  duty  must, 
therefore  be  shown,  otherwise  the  complaint  must  be 
judged  to  be  bad.  This  is  so  because  culpable  negligence 
can  not  be  presumed  in  aid  of  a  complaint. ' '  Brazil  Block 
Coal  Co.  V.  Young,  117  Ind.  520. 

A  servant,  when  he  engages  in  the  master's  service,  is 
presumed  to  understand  the  nature  and  hazard  of  the 
employment,  and  assumes  all  the  ordinary  risks  and  ob- 
vious perils  incident  thereto.  The  risks  thus  assumed 
are  such  as  arise  from  the  service  to  be  performed, 
whether  from  the  use  of  certain  machinery  or  from  work- 
ing in  a  particular  place.  They  are  assumed  the  same, 
whether  they  arise  from  the  use  of  defective  machinery 
or  an  unsafe  place  to  work,  if  known  to  the  servant. 


MAY  TERM,  1894.  141 

Bomona  Oolitic  Stone  Company  v.  Phillips. 

as  if  arising  from  reasonably  safe  machinery  or  a 
reasonably  safe  working  place.  Atlas  Engine  Works  v. 
Randall y  100  Ind.  293. 

All  known  dangers,  whether  from  defective  tools,  ma- 
chinery and  appliances,  or  the  unsafe  condition  of  the 
working  place,  are  incident  to  the  particular  work  con- 
nected with  their  use,  hence  are  assumed  by  one  engag- 
ing to  work  with  them.  Huddlesion  v.  Lowell  Machine 
iSAop,  106  Mass.  282;  Naylor  v.  Chicago,  etc.,  R.  W.  Co., 
63  Wis.  661. 

It  is  only  the  known  dangers  which  are  so  regarded, 
for  the  servant  is  not  compelled  to  seek  for  latent  defects 
but  may  rely  upon  the  assumption  that  the  master  has 
furnished  machinery,  tools,  and  appliances,  as  well  as  a 
place  to  work,  which  are  free  from  latent  defects;  in 
other  words,  that  the  master  has  used  reasonable  care  to 
see  that  no  latent  defects  exist. 

*'When  a  servant  enters  upon  an  employment  which 
he  knows  is  hazardous,  either  by  reason  of  the  nature  of 
the  employment,  or  because  of  defective  or  otherwise 
dangerous  appliances,  he  may  well  be  said  to  assume 
this  risk.  Knowing  when  he  solicits  and  accepts  the 
employment,  that  if  it  is  given  hini  he  must  use  defective 
tools,  he  contracts  to  take  that  as  one  of  the  risks  of  the 
service.  Whether  anything  is  said  of  the  dangerous 
character  of  the  employment,  or  of  the  defective  and 
dangerous  appliances  or  not,  if  the  dangers  and  defects 
are  of  such  character  that  they  are  equally  known  to  or 
open  to  the  observation  of  both  employer  and  employe, 
it  can  well  and  justly  be  said  they  stand  on  a  common 
footing.  Acceptance  of  the  employment  is  an  accept- 
ance of  the  attendant  risk.''  Brazil  Block  Coal  Co.  v. 
Hoodlet,  129  Ind.  327. 

And,  as  the  Supreme  Court  of  Ohio,  in  the  case  of  Colum- 
bus, etc.,  R.  R.  Co.  V.  Webb's  Admz.,  12 Ohio  St.  475,  says: 
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''Whether  the  employe  seek  employment  in  a  machine 
shopj  or  on  board  a  steamboat,  upon  a  railroad  train,  or 
to  pilot  rafts  over  dangerous  rapids,  to  labor  in  a  powder 
mill,  or  to  serve  upon  a  whale  ship,  or  upon  a  voyage  of 
discovery  in  the  Arctic  regions;  in  each  and  all  of  the 
several  employments  and  positions  chosen,  the  employe, 
by  entering  the  service  voluntarily,  takes  upon  himself 
the  hazard  and  dangers  properly  incident  to  the  service 
in  which  he  engages;  and  the  employer  is  in  no  sense, 
from  the  relation  they  so  sustain  to  each  other,  a  war- 
rantor of  the  safety  of  the  employe/' 

Not  only  does  the  servant  assume  the  risks  naturally 
arising  from,  the  employment,  but  he  also  assumes  such 
extraordinary  risks  as  he  may  knowingly  and  voluntarily 
encounter.  Smith  v.  Winona,  etc,  R.  R.  Co.,  42  Minn. 
87,  and  cases  cited. 

But  where  the  servant  is  sent  by  the  master  into  dan- 
gerous places,  to  work  with  defective  tools,  machinery 
and  appliances,  or  put  to  dangerous  tasks,  of  the  risks 
of  which  he  is  ignorant,  it  is  the  duty  of  the  master  to 
give  him  notice  and  put  him  on  his  guard,  so  that  he 
may  protect  himself  from  injury. 

In  the  case  of  Michigan  Central  R.  R.  Co.  v.  Smithson, 
45  Mich.  212,  a  leading  case  in  this  country,  Cooley, 
J.,  speaking  for  the  court,  says:  ''No  railroad  com- 
pany, and  no  manufacturing  or  business  establishment 
of  any  kind,  is  bound  at  its  peril  to  make  use  only  of  the 
best  implements,  the  best  machinery  and  the  safest 
methods.  The  State  does  not  require  it,  and  could  not 
require  it,  without  keeping  such  minute  and  constant 
supervision  of  private  affairs,  and  interfering  with  such 
frequency  as  under  all  circumstances  would  be  irritat- 
ing and  damaging,  and  in  many  cases  would  become  in- 
tolerable. In  the  main  the  State  must  leave  every  man 
to  manage  his  own  business  in  his  own  way.     If  his  way 
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is  not  the  best,  but  nevertheless  others,  with  a  full 
knowledge  of  what  his  way  is,  see  fit  to  coSperate  with 
him  in  it,  the  State  can  not  interfere  to  prevent,  nor 
punish  him  in  damages  when  the  risks  his  servants  vol- 
untarily assume  are  followed  by  injuries.'' 

The  true  rule  as  we  gather  it  from  the  adjudicated 
cases  is  that  a  master  may  use  defective  and  unsafe  ma- 
chinery, tools  and  appliances  in  the  operation  of  his 
business,  and  those  who  engage  in  his  service  knowing 
of  their  defective  and  unsafe  condition,  or  such  defects 
and  uasafeness  being  open  and  obvious,  assumes  the 
risks  incident  to  their  use  in  such  condition.  But  when 
the  defects  or  unsafeness  is  latent  and  unknown,  his  as- 
sumption of  risks  is  only  of  such  as  are  incident  to  their 
use  in  their  apparent  condition.  So  if  they  appear  to 
be  reasonably  safe  and  free  from  defects  the  servant  may 
assume  that  they  are  so,  and  he  has  a  right  to  rely  upon 
such  assumption.  The  presumption  is  that  the  master  has 
performed  his  duty,  and  that  the  machinery,  tools  and  ap- 
pliances with  which  the  servant  is  to  work  are  as  they  ap- 
pear, and  to  that  extent  reasonably  safe  and  suitable  for 
that  purpose.  The  servant  has  no  right  to  assume  that  they 
are  safe  and  suitable  if  they  appear  otherwise,  for  if  he 
undertakes  to  use  them  he  is  presumed  to  know  their 
condition,  so  far  as  it  is  patent,  and  to  have  contracted 
accordingly,  hence  if  injury  befalls  him  by  reason  of 
such  defects  as  were  open  and  visible  when  he  accepted 
employment,  he  can  not  recover  therefor,  because  that 
was  one  of  the  incidents  of  the  service.  Where  the 
servant  enters  into  the  service  of  a  master  knowing  that 
the  machinery  with  which  he  is  to  work  is  unnecessarily 
dangerous  because  of  its  defective  condition,  he  is  prima 
facie  presumed  to  know  the  dangers  incident  to  its  use, 
and  he  assumes  the  risks  incident  to  its  use  in  that  con- 
dition. 
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*'It  is  for  those  who  enter  into  the  employments  of  a 
dangerous  character,  or  who  work  at  dangerous  places, 
to  exercise  all  that  care  and  caution  which  the  nature  of 
the  employment  or  the  situation  in  which  they  are  em- 
ployed demands."  Cincinnati,  etc.,  R.  W.  Co.  v.  Long, 
ildmr.,112Ind.  166. 

If  the  machinery,  tools  and  appliances,  or  the  work- 
ing place  become  defective  and  unsafe  for  use  after  his 
entry  into  the  service,  and  he  knows  of  their  defective 
and  unsafe  condition,  and  remains  in  the  master's  service 
continuing  to  use  them,  he  thereby  assumes  the  extra 
hazard  occasioned  by  such  defect.  Parke  County  Coal 
Co.  V.  Barth,  5  Ind.  App.  159;  Becker  v.  Baumgartner, 
5  Ind.  App.  576;  Kentucky  and  Indiana  Bridge  Co.  v. 
Eastman,  7  Ind.  App.  514;  Umback  v.  Lake  Shore,  etc, 
R.  W.  Co.,  83  Ind.  191;  Lake  Shore,  etc.,  R.  W.  Co.  v. 
Stupak,  108  Ind.  1;  Indiana,  etc.,  R.  W.  Co.  v.  Dailey, 
110  Ind.  75;  Indianapolis,  etc.,  R.  W.  Co.  v.  Watsoji, 
114  Ind.  20;  Louisville,  etc.,  R.  W.  Co.  v.  Sandford, 
Admx.,  117  Ind.  265;  Brazil  Block  Coal  Co.  v.  Young, 
117  Ind.  520;  Pennsylvania  Co.  v.  O^Shaughnessy,Admr., 
122  Ind.  588;  Rogers  v.  Leyden,  127  Ind.  50;  Evansville, 
etc.,  R.  R.  Co.  V.  Duel,  134  Ind.  156;  Ames,  Admr.,  v. 
Lake  Shore,  etc.,  R.  W.  Co.,  135  Ind.  363. 

**If  the  danger  is  known  and  the  servant  chooses  to 
remain,  he  assumes,  it  would  seem,  the  risk  and  can  not 
recover.  He  might  leave  if  he  chose,  but,  choosing  to 
remain,  he  can  not  remain  at  the  risk  of  the  master. 
Every  employer  has  a  right  to  judge  for  himself  how  he 
will  carry  on  his  business,  and  workmen  having  knowl- 
edge of  the  circumstances  must  judge  for  themselves 
whether  they  will  enter  his  service,  or,  having  entered, 
whether  they  will  remain.*'  Buzzell  v.'  Laconia  Mfg. 
Co.,  48  Me.  113. 

And  the  Supreme  Court  of  Massachusetts,  in  a  recent 
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-case,  says:  "It  is  a  familiar  principle,  that,  if  a  servant, 
capable  of  contracting  for  himself,  and  with  full  notice 
of  the  risk  he  may  run,  undertakes  a  hazardous  employ- 
ment, or  to  put  himself  in  a  hazardous  position,  or  to 
work  with  defective  tools  or  appliances,  no  liability  is 
incurred  by  the  master  for  injuries  received  from  these 
hazards."     Halt  v.  Nay,  144  Mass.  186,  and  cases  cited. 

''The  employe  has  a  right,  until  he  acquires  knowl- 
edge of  danger,  to  act  upon  the  assumption  that  his  em- 
ployer will  use  ordinary  care  to  provide  safe  appliances; 
but  when  he  becomes  fully  informed  of  the  danger,  he 
<jan  no  longer  act  upon  this  assumption.  Knowledge 
puts,  an  end  to  his  right  to  assume  that  the  master  has 
done  his  duty."  Indianapolis,  etc.,  R,  W,  Co.  v.  Wat* 
^on,  8upra, 

It  is  well  settled,  as  a  general  rule,  that  while  the  serv- 
ant assumes  the  extra  hazard  occasioned  from  known  de- 
fects, there  is  an  exception  to  the  rule,  and  with  the  ex- 
ception we  have  to  deal  in  this  case.  The  exception  is 
where  the  means  or  appliances  are  defective  and  the  serv- 
ant has  complained  of  them,  and  the  master,  in  answer 
to  such  complaints,  has  promised  to  make  them  safe,  and 
the  servant  relying  upon  such  promise  and  believing 
that  they  have  been  made  safe,  continues  in  the  master's 
employment  and  to  use  such  means  and  appliances  with- 
out having  made  an  inspection  to  see  that  the  defect  has 
been  remedied.  The  mere  fact  of  the  promise  will  not, 
as  matter  of  law,  entitle  the  employe  to  recover. 

In  the  case  of  Oowen  v.  Harley,  56  Fed.  Rep.  973, 
the  court,  in  speaking  of  this  exception  to  the  general 
rule,  says:  "To  the  last  rule  there  is  this  exception:  If 
a  servant  who  is  aware  of  a  defect  in  the  instruments  with 
which  h6  is  furnished  notifies  the  master  of  such  defect, 
and  is  induced,  by  the  promise  of  the  latter  to  remedy  it. 
Vol.  11—10 
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to  remain  in  the  service,  he  does  not  thereafter  assume 
the  risk  from  such  defect  until  after  the  master  has  had 
a  reasonable  time  to  repair  it,  unless  the  defect  renders 
the  service  so  imminently  dangerous  that  no  prudent 
person  would  continue  in  it." 

Judge  Wharton,  in  his  work  on  Negligence  (2d  ed.), 
section  220,  speaking  of  the  exception,  says:  ''The  only 
ground  on  which  the  exception  before  us  can  be  justified 
is  that  in  the  ordinary  course  of  events  the  employe,  sup- 
posing the  employer  has  righted  matters,  goes  on  with 
his  work  without  noticing  the  continuance  of  the  de- 
fect.'' 

''Aservant  can  not  continue  to  use  a  machine  he  knows 
to  be  dangerous,  at  the  risk  of  his  employer,"  says 
Pollock,  C.  B.,  in  Dynen  v.  Leach,  40  Eng.  Law  and  Eq. 
491. 

Society  has  an  interest  in  the  lives  of  all  its  members, 
and  no  one  has  a  right  to  voluntarily  cast  himself  in  the 
way  of  a  known  danger. 

In  actions  of  this  character  where  an  employe  seeks 
to  recover  damages  from  his  employer  for  injuries  re- 
ceived while  in  the  discharge  of  his  duties,  on  account 
of  defective  machinery,  one  of  two  questions  ordinarily 
arises  relative  to  the  employe  himself,  namely: 

1st.    Was  he  guilty  of  contributory  negligence? 

2d.  Was  the  injury  the  result  of  the  risk  which  he 
assumed? 

If  he  contributed  to  his  own  injury,  the  law  affords 
him  no  relief^  neither  can  he  recover  if  the  injury  is  the 
result  of  a  hazard  naturally  incident  to  the  service. 

To  determine  which  of  these  questions  arises  under  a 
given  state  of  facts  is  not  always  easy  of  solution.  In 
most  of  the  adjudicated  cases  no  distinction  has  appar- 
ently been  drawn  between  these  two  classes  of  cases,  and 
for   that   reason   general   rules   of  law    have   been  an- 


MAY  TERM,  1894.  147 


Bomona  Oolitic  Stone  Company  v.  Phillips. 


nounced,  which,  although  correctly  stated,  have  no  ap- 
plication to  the  place  under  consideration.  Some  courts 
say  that  if  an  employe  continues  to  use  defective  ma- 
chinery, knowing  its  condition,  and  is  injured,  he  is 
guilty  of  contributory  negligence;  others,  however,  hold 
that  that  is  not  a  question  of  contributory  negligence,  but 
rather  whether  or  not  by  continuing  to  use  it  he  assumed 
the  risk.  The  distinction  is  forcibly  stated  in  Beach  on 
Con.  Neg.,  section  139,  as  follows:  * 'Assuming  the 
risks  of  an  employment  is  one  thing,  and  quite  an 
essentially  different  thing  from  incurring  an  injury 
through  contributory  negligence.  It  is  not  contributory 
negligence  per  se  to  engage  in  a  dangerous  occupation. 
Men  may  properly  and  lawfully  do  work  that  is  essen- 
tially dangerous  work,  or  work  that  is,  for  some  reason 
or  another,  more  than  ordinarily  dangerous  for  the  time 
being,  and  to  contract  to  do  such  work  i&  not,  in  itself, 
an  act  of  negligence." 

A  servant  may,  therefore,  know  that  his  work  is  more 
than  ordinarily  dangerous  on  account  of  defects  in  the 
machinery  which  he  is  to  use,  or  the  unsafe  condition  of 
the  place  where  he  is  to  work,  and  yet  he  is  not  guilty 
of  contributory  negligence  in  doing  it.  Contributory 
negligence  does  not  consist  in  undertaking  to  do  a  thing 
known  to  be  dangerous,  but  having  undertaken  it,  in 
failing  to  use  every  reasonable  precaution  to  avoid  being 
injured  while  performing  the  work. 

While  it  may  be  almost  certain  death  for  a  fireman  to 
go  into  a  burning  building  in  an  attempt  to  save  life  or 
property,  yet  if  he  knows  the  danger,  and  accepts  the 
employment,  and  in  the  performance  of  that  duty  is  in- 
jured, his  right  of  recovery  is  not  barred  because  of  his 
contributory  negligence,  for  he  may  have  exercised  the 
highest  possible  degree  of  care,  but  he  is  barred  because 
the  injury  was  the  result  of  one  of  the  risks  assumed  by 
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him.  The  same  may  be  said  with  reference  to  many 
employments,  in  the  performance  of  the  duties  of  which 
the  danger  is  imminent  and  continuous. 

From  the  facts  alleged  in  the  complaint  under  con- 
i  sideratioji,  it  is  evident  that  the  defect  complained  of 

was  open  and  apparent,  and  to  use  the  machine  in  that 
condition  as  dangerous  at  the  time  appellee  was  using  it, 
and  was  injured,  as  it  was  when  he  complained  of  its 
condition,  and  appellant  made  the  promise  to  repair,  the 
question  then  arises:  Had  the  appellee  a  right  to  close 
his  eyes  to  the  known  danger,  and  assume  that  he  would 
not  be  injured  simply  because  the  appellant  had  promised 
to  repair  the  defect?  In  other  words,  can  an  employe 
knowingly  cast  himself  in  the  way  of  danger,  and  in  the 
event  he  is  injured,  hold  his  employer  answerable  there- 
for, because  the  employer  had  promised  to  remove  the 
danger? 

An  employe  can  not  encounter  a  known  danger  volun- 
tarily, and,  if  injured,  hold  his  employer  to  account 
therefor.  Meador  v.  Lake  Shore y  etc,,  R.  W.  Co.,  138 
Ind.  290. 

It  is  an  old  and  settled  rule  of  the  common  law  that 
none  can  maintain  an  action  for  an  injury  where  he  has 
consented  or  contributed  to  the  act  which  occasioned  it. 
To  him  applies  the  maxim  ''volenti  non  fit  injuria.*^ 

It  is  firmly  settled  in  this  State  that  in  an  action 
brought  by  an  employe  against  an  employer  to  recover 
for  injuries  received  on  account  of  defective  machinery, 
the  plaintiff  shall  allege  and  prove  knowledge  on  the 
part  of  the  defendant  and  want  of  knowledge  on  his 
part  of  the  defect  complained  of.  Kentucky  and  Indiana 
Bridge  Co.  v.  Eastman,  supra;  Evansville,  etc.,  R.  R,  Co. 
V.  Duel,  supra,  and  cases  cited. 

As  heretofore  stated,  there  is  an  exception  to  this  gen- 
eral rule  requiring  the  employe  to  show  that  he  had  no 
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knowledge  of  the  defect  which  caused  the  injury,  when 
the  facts,  show  that  he  did  know  of  it  and  complained  to 
his  employer  and  was  induced  to  continue  in  the  service 
under  a  promise  to  remedy  the  defect.  But  the  facts  al- 
leged must  be  clear  and  explicit  in  order  to  create  the 
exception.  They  must  in  themselves  create  the  excep- 
tion in  order  to  warrant  the  court  in  holding  that  he  did 
continue  in  the  service  at  the  risk  of  the  employer  and 
not  at  his  own  risk.  The  rule  absolving  the  servant 
from  the  risk  is  an  exception  to  the  general  rule,  and  to 
create  it  facts  must  be  averred  showing  not  only  that  the 
master  promised  to  repair,  but  that  the  promise  was 
made  within  a  reasonable  time  prior  to  the  injury,  and 
that  the  danger  from  using  the  machinery  in  its  defect- 
ive condition  was  not  great  or  imminent.  These  are  the 
facts  which  create  the  exception,  and  in  order  to  take 
the  case  out  of  the  operation  of  the  general  rule  these 
facts  must  be  specially  averred,  otherwise  the  general 
rule  must  prevail. 

When  a  master  lulls  his  servant  into  a  feeling  of  se- 
curity by  promising  to  repair  defective  machinery,  and 
the  servant,  ignorant  of  the  failure  to  repair,  uses  it  in 
its  defective  condition  and  is  injured  without  fault  on* 
his  part,  the  master  is  liable. 

It  is  here  alleged  that  the  belt  and  pulley  which  oper- 
ated to  raise  the  crosshead  were  out  of  repair,  worn  and 
insufficient  for  that  purpose;  that  the  appellee  was  ac- 
quainted with  its  defective  condition,  and  that  it  was 
dangerous  to  operate  it  in  that  condition;  that  appellee, 
from  time  to  time  until  February  20,  1890,  the  day  he 
was  injured,  notified  appellant  of  its  condition,  and  ap- 
pellant promised  to  repair  it,  but  appellant  failed  and 
neglected  to  do  so;  that  he  continued  to  use  it,  knowing 
the  repairs  had  not  been  made,  and  on  account  of  its  de- 
fective condition  was  injured. 
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When  appellee  alleged  that  he  had  complained  to  the 
appellant  of  the  dangerous  condition  of  the  belt  and  pul- 
leys, he  confessed  his  knowledge  of  their  defective  and 
dangerous  condition,  hence  the  legal  presumption  arises 
that  if  he  continued  to  use  them  in  that  condition  he  as- 
sumed the  risks  incident  thereto. 

The  pivotal  question  then  is:  Do  the  facts  alleged 
create  the  exception  to  this  general  rule? 

When  a  master  is  notified  by  his  servant  of  the  unsafe 
or  defective  condition  of  the  machinery  which  he  has 
furnished  such  servant  with  which  to  work,  it  is  his  duty 
to  make  the  repairs  within  a  reasonable  time,  and  the 
servant,  unless  he  can  see  that  the  repairs  have  not  been 
made,  has  a  right  to  assume,  after  the  lapse  of  a  reason- 
able time,  that  the  repairs  have  been  made  safe.  But  if 
the  servant  remaining  in  the  service  continues  to  use 
defective  machinery,  after  a  reasonable  time  for  making 
the  repairs  has  elapsed,  knowing  it  has  not  been  re- 
paired, and  is  then  injured  on  account  of  the  defective 
condition  of  the  machinery,  he  can  not  recover.  14  Am. 
&  Eng.  Encyc.  of  Law,  page  356,  paragraph  13,  and 
cases  cited.  And  when  a  servant  continues  to  use  the 
machinery,  which  he  has  complained  of  to  his  master  as 
being  defective  and  which  the  master  has  promised  to 
repair,  during  the  reasonable  time  allowed  the  master  to 
make  such  repairs,  if  the  defect  is  so  glaring  and  the 
danger  from  its  use  in  that  condition  such  that  a  man  of 
common  prudence  would  not  use  it,  by  such  continued 
use  he  assumes  the  extra  hazard  incident  thereto,  and  can 
not  recover  for  any  injury  resulting  therefrom.  Indian'- 
apoUs,  etc.,  R.  W.  Co.  v.  Watson,  114  Ind.  20;  Conray 
v.  Vulcan  Iron  Works,  62  Mo.  35. 

Appellee  avers  in  his  complaint  that  he  notified  ap- 
pellant and  that  appellant  promised  to  make  the  repairs. 
It  is  not  averred  when  the  notice  was  given  or  the  prom- 
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ise  made.  To  allege  that  from  time  to  time  until  the 
day  he  was  injured  he  notified  the  appellant  does  not  ad- 
vise the  court  of  the  time  when  the  notice  was  given. 
The  right  of  appellee  to  recover  depends  upon  the  state- 
ment of  facts,  which  create  an  exception  to  the  general 
rule  which  we  have  stated,  and  in  order  to  do  so  the 
facts  stated  must  he  such  as  will  warrant  the  court  in 
inferring  negligence. 

This  is  necessary  because  the  law  presumes  that  the 
master  has  done  his  duty,  and  this  presumption  must  be 
overcome  by  the  statement  of  such  facts  as  will  show  a 
breach  of  such  duty.  Pennsylvania  Co.  v.  Whitcomh^ 
Admr.,  Ill  Ind.  212,  and  cases  cited. 

In  order  that  appellee's  complaint  state  a  cause  of  ac- 
tion, it  is  necessary  that  the  facts  alleged  overcome  two 
presumptions  which  naturally  arise  against  him  and  in 
favor  of  the  appellant,  namely:  first,  that  the  appellant 
was  mindful  of  its  duty  and  performed  it,  and  second, 
that  the  appellee,  knowing  the  defective  and  dangerous 
condition  of  the  machinery,  by  continuing  to  use  it  as- 
sumed the  risk. 

If  the  facts  alleged  fail  to  overcome  either  of  these  pre- 
sumptions, no  cause  of  action  is  stated. 

In  Indianapolis,  etc.,  R.  W,  Co.  v.  Watson,  supra, 
Ellioti,  C.  J.,  in  speaking  for  the  court,  says:  "Where 
there  is  a  promise  to  repair  which  induces  the  employe 
to  continue  in  the  service,  then,  doubtless,  he  may,  for  a 
reasonable  length  of  time,  rely  on  the  promise  and  con- 
tinue in  the  service,  unless  the  danger  of  continuance, 
without  a  removal  of  the  cause  of  it,  is  so  great  that  a 
reasonably  prudent  man  would  not  assume  it.  Hough 
V.  Railway  Co.,  100  TJ.  S.  213;  Loonam  v.  Brockway,  3 
Rob.  (N.  Y.)  74;  Illinois  Central  R,  R.  Co.  v.  Jewell, 
46  111.  99;  CrichUm  v.  Keir,  1  C.  Sess.  case  (third  series) 
407, 
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"Some  of  the  cases  go  farther  and  assert  that  the 
promise  of  the  employer  exonerates  the  employe  en- 
tirely, even  though  the  continuance  in  the  service  is 
known  to  him  to  be  constantly  and  immediately  danger- 
ous. Fort  Wayne  J  etc.,  R.  R.  Co.  v.  Gilderaleeve,  33  Mich. 
183.  We  are  not  inclined  to  adopt  this  view.  Our 
opinion  is,  that  if  the  service  can  not  be  continued  with- 
out constant  and  immediate  danger,  and  the  danger  and 
its  character  are  fully  known  to  the  employe,  he  assumes 
the  risk  if  he  continues  in  the  service.  It  is  a  funda- 
mental principle  in  this  branch  of  jurisprudence,  that  one 
who  voluntarily  incurs  a  known  and  immediate  danger 
is  guilty  of  contributory  negligence,  and  we  are  unable 
to  perceive  why  a  promise  should  relieve  the  party  in- 
jured through  his  own  contributory  fault.  If  the  danger 
is  not  great  and  constant,  then  such  a  promise  may  well  * 
relieve  him;  but  where  it  is  great  and  immediate,  and  is 
of  such  a  nature  that  a  prudent  man  would  not  volun- 
tarily incur  it,  a  promise  does  not  nullify  or  excuse  the 
contributory  negligence.  Even  if  there  be  a  promise  by 
the  employer,  the  employe  must  not  subject  himself  to  a 
great  and  evident  danger,  since  this  he  can  not  do  with- 
out participating  in  the  employe's  fault.  The  commu- 
nity have  an  interest  in  such  questions,  and  that  interest 
requires  that  all  persons  should  use  ordinary  care  to  pro- 
tect themselves  from  known  and  certain  danger.  A  man 
who  brings  about  his  own  death  or  serious  bodily  injury 
sins  against  the  public  weal.  All  must  use  ordinary 
care  to  avoid  known  and  immediate  danger,  although  it 
is  not  the  assumption  of  every  risk  that  violates  this 
rule.  When  the  line  of  danger,  direct  and  certain,  is 
reached,  there  the  citizen  must  stop,  and  he  can  not  pass 
it,  even  upon  the  faith  of  another's  promise,  if  to  pass  it 
requires  a  hazard  that  no  prudent  man  would  incur.*' 
See,  also,  Conroy  v.   Vulcan   Iron   Works,  supra.     The 
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court  in  the  above  case  has  expressly  declared  that  when 

danger  is  imminent  it  is  contributory  negligence  on  the  i 

part  of  the  servant  to  encounter  it,  even  though  the 

master  has  promised  to  remove  the  danger. 

I  think  the  learned  judge  delivering  the  opinion  in 
that  case  failed  to  make  the  proper  distinction,  for  he,  in 
effect,  says  that  it  is  contributory  negligence  for  an  em- 
ploye to  undertake  to  perform  work  when  the  attendant 
danger  is  great  or  imminent.  A  man  may  be  employed 
to  descend  into  the  depths  of  the  earth  to  rescue  a  fel- 
low-man overcome  from  damp  gas  in  a  coal  mine;  he 
may  know  that  to  do  so  subjects  him  to  the  greatest  peril, 
and  that  the  danger  is  so  great  and  imminent  that  he  is 
the  only  man  who  is  willing  to  undertake  the  task  and 
run  the  risk,  and  yet  can  it  be  said  that  he  is  guilty  of 
contributory  negligence  simply  because  he  is  willing  to 
risk  his  life  in  order  to  save  that  of  a  fellow-man?  True 
if  we  apply  the  rule  that  an  ordinarily  prudent  man 
would  not  undertake  it,  we  know  that  judging  from  what 
the  average  man,  taken  from  the  ordinary  walks  of  life 
(the  merchant,  mechanic,  farmer  or  day  laborer),  would 
do,  they  would  not  undertake  it ;  nevertheless  I  do  not 
hesitate  to  assert  that  any  man  whose  courage  is  such 
that  he  is  willing  to  brave  any  danger  to  save  the  life  of 
his  fellow-man,  will  not  be  declared  by  any  court  to  have 
been  negligent  in  doing  so.  To  face  such  a  danger  is  not 
contributory  negligence,  but  the  party  undertaking  it 
assumes  the  risk. 

If,  however,  we  accept  the  other  theory,  that  the  serv-' 
ant  can  not  be  said  to  assume  the  risk  by  continuing  to 
work  with  defective  machinery  under  promise  of  the 
master  to  repair,  yet  he  is  guilty  of  contributory  negli- 
gence if  he  continues  such  use  when  the  danger  is  im- 
minent. True  the  master  is  negligent  in  that  he  fails  to 
remove  the  defect  as  promised,  and  thus  lessen  the  dan- 
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ger  to  the  servant,  but  the  servant  is  equally  negligent 
if  he  continues  to  use  machinery  which  he  knows,  from 
its  defective  condition,  will  injure  him.  The  negligence 
which  entitles  him  to  recover  must  be  exclusively  the 
master's,  and  if  he  contributed  thereto  he  has  no  right 
of  action.  When  it  is  not  contributory  negligence  for 
the  servant  to  knowingly  use  defective  machinery  from 
the  use  of  which,  in  that  condition,  he  may  assume  that 
injury  will  not  probably  result,  negligence  can  not  be 
imputed  to  the  master  for  failing  to  repair  it.  The  mas- 
ter is  not  bound  to  furnish  absolutely  safe  machinery, 
but  is  only  to  furnish  such  machinery  as  is  reasonably 
safe.  When  it  is  reasonably  safe,  the  master  has  done 
his  duty,  and  the  risk  of  injury  then  belongs  to  the  serv- 
ant. If  the  machinery  becomes  unsafe  and  dangerous 
by  reason  of  defects,  the  duty  of  both  master  and  serv- 
ant are  equal,  the  one  to  repair  and  make  it  reasonably 
safe,  and  the  other  not  to  use  it  until  such  repairs  are 
made.  The  promise  of  the  master  does  not  mislead  the 
servant  unless  he  is  ignorant  of  the  failure  to  keep  it. 
By  such  a  promise  no  duty  is  imposed  upon  the  master 
of  exercising  a  greater  degree  of  care  for  the  servant's 
safety  than  the  servant  himself  is  bound  to  exercise  for 
his  own  protection.  In  fact  no  man  is  ordinarily  prud- 
ent who  does  not  exercise  a  greater  degree  of  care  for  his 
own  protection  than  the  law  exacts  from  another  for  his 
benefit. 

Following  these  and  the  many  other  adjudications,  I 
•  think  that  a  complaint  to  recover  for  an  injury  received 
on  account  of  defective  machinery  known  to  be  defective 
by  the  servant,  is  not  sufficient  unless  it  is  alleged  not 
only  that  the  master  promised  within  a  reasonable  time 
prior  to  the  injury  to  remedy  the  defect  complained  of, 
but  that  from  the  continued  use  of  the  machinery  in  its 
defective  condition  there  was  no  probable  or  imminent 
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danger.  For  if,  in  such  condition,  that  with  the  utmost 
skill  and  care  danger  was  still  imminent  to  one  using  it, 
and  a  servant  continued  to  use  it  in  that  condition,  he 
can  not  be  said  to  be  ordinarily  prudent. 

No  prudent  man  will  knowingly  place  himself  in  the 
way  of  danger. 

When  the  facts  alleged  show  knowledge  on  the  part  of  * 
the  plaintiff  of  the  defects  complained  of,  the  law  pre- 
sumes he  was  negligent  if  he  continued  its  use  in  that 
condition,  and  the  burden,  as  heretofore  stated,  was  upon 
him  to  show  that  the  danger  from  its  use  in  that  condi- 
tion was  not  great  or  imminent.  The  facts  alleged  fail 
to  make  such  a  case. 

The  demurrer  should  have  been  sustained  to  each  par- 
agraph of  the  complaint. 

Filed  Nov.  20, 1894. 


No.  1,325. 

The  Travbleks'  Insurance  Company  v.  Nitterhouse. 

Life  Insurance. — Manner  of  Death, — Statements  in  Proofs  not  Con- 
el^iHve, — ^The  statements  in  the  proofs  of  death  required  by  an  in- 
surance company,  either  of  fact  or  opinion  as  to  the  manner  of 
death,  are  not  conclusive. 

Same. — Suicide, — Burden  of  Proof. — Where,  in  defense  of  an  action 
upon  a  policy  of  life  insurance,  the  insurer  pleads  suicide  as  the 
cause  of  death,  the  burden  is  upon  the  latter  to  establish  this  issue 
by  a  fair  preponderance  of  the  evidence,  not  by  a  prima  facie  case 
alone,  but  by  such  proof  as  will  overthrow  all  the  evidence  to  the 
contrary. 

Same. — Presumption  Against  Suicide. — Doubt  as  to  Cause  of  Death. — 
'  QueHion  for  Tniers, — Suicide  will  not  be  presumed,  but  on  the  con- 
trary the  presumption  is  that  the  death  of  an  insured  was  not  vol- 
untary, and  where  the  evidence  leaves  the  manner  of  death  in 
doubt,  the  conclusion  reached  by  the  court  or  jury  trying  the  case 
will  be  upheld. 


•.B*-l^ffl 
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Same. — Shot  Wound  in  Forehead. — Evidence  Considered. — For  a  con- 
sideration of  evidence  showing  death  by  a  pistol  shot  wound  in  the 
forehead  held  sufficient  to  sustain  a  finding  of  accidental  death,  see 
opinion. 

From  the  Tippecanoe  Circuit  Court. 

W.  D.  Wallace  and  S.  P.  Baird,  for  appellant. 
A.  L.  Kumler  and  T.  F.  Gaylord,  for  appellee. 

Davis,  J. — ^This  was  an  action  by  the  appellee,  Matilda 
Nitterhouse,  against  the  appellant  on  a  policy  of  insur- 
ance for  two  thousand  dollars  issued  on  the  life  of  the 
appellee's. late  husband,  George  Washington  Nitterhouse. 

It  is  provided  in  the  policy,  a  copy  of  which  is  filed 
with  the  complaint,  that  it  is  issued  and  a^jcepted  upon 
certain  express  agreements  which  are  declared  to  be  con- 
ditions precedent  to  the  contract. 

One  of  the  provisions  of  the  second  condition  is  that 
if  the  assured,  George  Washington  Nitterhouse,  ''shall 
*  *  *  die  by  suicide,  whether  th^  act  be  voluntary  or 
involuntary,  felonious  or  otherwise,  or  whether  the  in- 
sured be  sane  or  insane  at  the  time  of  the  act,  *  *  ♦  then 
this  policy  shall  be  null,  void  and  of  no  effect,  except  in 
the  cases  provided  for  by  the  sixth  condition  of  this 
policy." 

In  the  sixth  condition  of  said  policy  it  is  provided 
that  if  the  insured ''shall  die  by  suicide  *  *  *  during 
the  continuance  of  this  policy,  then  the  full  net  value  of 
this  policy,  per  American  Experience  Table  of  Mortality 
and  4}4  per  cent,  interest  and  no  more  shall  be  paid." 

The  appellant  filed  an  answer  in  four  paragraphs. 

The  first  paragraph  of  the  answer  was  a  general  denial. 

In  the  second,  third  and  fourth  paragraphs  of  answer, 
all  of  which  purported  to  be  but  partial  answers  to  the 
complaint,  the  appellant  averred,  in  different  forms,  that 
the  insured  came  to  his  death  by  .suicide  and  prayed  that 
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appellee  should  be  limited  in  her  recovery  to  the  net 
value,  at  the  time  of  her  husband's  death,  of  said  policy, 
per  American  Experience  Table  of  Mortality  and  AH  per 
cent,  interest,  which  the  appellant  averred  (and  which 
the  court  afterwards  found)  amounted  to  $306.36.         • 

Appellee  filed  a  reply  and  the  issues  thus  formed  were 
brought  to  trial  before  a  jury,  beginning  March  8, 1893. 

At  the  conclusion  of  the  evidence,  by  agreement  of  the 

parties  made  in  open  court,  the  cause  was  withdrawn 

.  from  the  consideration  of  the*  jury  and  submitted  to  the 

court  for  trial  and  final  determination  in  the  circuit 

court  upon  the  evidence  then  in  the  record. 

On  the  11th  of  March,  1893,  the  court,  after  having 
heard  argument  of  counsel,  took  the  cause  under  advise- 
ment, and,  nearly  a  year  thereafter,  to  wit,  on  the  2d  of 
February,  1894,  it  made  a  special  finding  of  facts,  at  the 
request  of  the  appellant,  and  stated  its  conclusion  of  law 
thereon. 

The  finding  in  reference  to  the  manner  in  which  the 
insured  came  to  his  death  is  as  follows: 

"Third.  The  court  further  finds  that  at  the  time  of 
his  death  said  George  W.  Nitterhouse  was  45  years  of 
age,  and,  by  his  marriage  with  the  plaintiff,  had  four 
children,  who  survived  him,  to  wit,  two  daughters  aged 
17  and  15  years,  and  two  sons  aged  12  and  7  years;  that 
on  the  27th  day  of  August,  1891-,  he  was  injured  from  a 
fall,  in  the  left  side  near  the  seventh  rib,  and  on  the 
seventh  or  eighth  day  of  December,  1891,  he  went, 
on  the  advice  of  his  attending  physician,  who  ac- 
companied him,  to  Chicago,  Illinois,  where  his  sev- 
enth rib  was  removed  by  a  surgeon,  'and  the  wound 
sewed  up;  that  he  remained  in  the  hospital  at  Chicago 
for  about  three  weeks,  when  he  returned  to  his  home  at 
Monon,  Indiana,  at  which  time  his  wound  was  healed 
up  and  was  doing  well,  and  on  the  13th  day  of  January, 
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1892,  he  believed  he  was  getting  along  splendi(11y;  tlmt 
afterwards,  and  before  the  24th  day  of  January,  1892,  said 
wound  broke  out  afresh,  and  on  said  24th  day  of  January, 
1892,  he  was  advised  by  his  attending  physician  to  return 
tK>  Chicago  for  further  treatment,  and  felt  some  discourage- 
ment then;  that  he  consented,  and  promised  to  return 
to  Chicago  for  such  treatment,  and  afterwards,  on  the 
28th  day  of  January,  1892,  he  again  asserted  that  he 
was  going  to  Chicago  to  obtain  treatment  for  his  said  in- 
jury; that  during  said  month  of  January  he  was  con- 
fined to  his  home,  and  was  not  able  to  attend  to  his 
duties  as  foreman  of  the  shops  of  the  Louisville,  New 
Albany  and  Chicago  Railway  Company,  at  Monon,  other 
than  to  keep  the  books  required  to  be  kept  by  him  as 
such  foreman;  that  he  remained  in  the  employment  of 
said  railway  company,  and  kept  said  books  at  his  home 
up  to  the  day  of  his  death;  that  on  the  night  before  his 
death  he  slept  well,  and  in  morning  ate  a  hearty  break- 
fast; that  said  decedent  was  the  owner  of  a  thirty-eight 
calibre  revolver,  which  was  self-cocking,  and  had  five 
chambers,  and  when  loaded  the  chambers  could  not  be 
revolved  without  raising  the  hammer;  that  prior  to  his 
said  departure  to  Chicago,  said  revolver  was  kept  in  his 
drawer  at  theshops  of  said  railway  company;  that  during 
his  absence  at  Chicago  one  of  the  employes  of  said  com- 
pany caused  said  revolver,  without  the  knowledge  of  the 
decedent,  to  be  brought  to  the  house  of  the  plaintiff,  and 
it  was  by  her  placed  in  the  north  upper  drawer  of  a 
bureau  in  the  bedroom  occupied  by  her  daughter  in  said 
house,  and  said  drawer  was  locked;  that  a  day  or  two 
before  the  30th  day  of  January,  1892,  said  decedent  ob- 
tained the  key  to  said  drawer,  where  said  revolver  was, 
for  the  purpose,  as  he  stated,  of  procuring  some  letters 
which  belonged  to  him,  and  which  were  kept  in  said 
bureau  drawer;  that  afterwards,  on  the  morning  of  the" 
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30th  of  January,  1892,  at  about  8  o'clock,  said  decedent 
went  to  said  room  where  said  revolver  was  kept  as  afore- 
said, and  shortly  thereafter  a  pistol  shot  was  heard  in 
said  room,  and  upon  persons  entering,  said  George  W. 
Nitterhouse  was  found  lying  on  his  back  on  the  floor, 
unconscious,  and  in  a  dying  condition,  and  with  a  bullet 
hole  near  the  center  of  his  forehead;  that  when  he  was 
80  found,  he  held  said  revolver  in  his  right  hand,  the 
last  three  fingers  thereof  resting  on  the  handle  of  said 
revolver,  his  index  finger  on  its  trigger,  his  thumb  just 
back  of  the  hammer  of  said  revolver,  and  his  right 
hand,  which  held  said  revolver,  was  resting  on  his  body, 
bent  in  towards  the  stomach,  and  the  muzzle  of  said 
revolver,  two  chambers  of  which  were  empty,  was  point- 
ing towards  his  head. 

The  court  further  finds  that  said  revolver  was  a  self- 
cocker,  and  when  loaded  could  be  discharged  by  simply 
•  pulling  the  trigger,  or  by  cocking  the  hammer  and 
pulling  the  trigger;  that  when  the  hammer  was  down  it 
rested  between  two  cartridges,  but  on  raising  the  hammer, 
the  cylinder  containing  the  cartridges  revolved  so  as  to 
bring  in  front  of,  and  beneath,  the  hammer  one  of  said 
cartridges.  The  revolver  was  known  as  an  American 
Bull  Dog  of  thirty-eight  calibre. 

The  court  further  finds  that  there  were  no  powder 
burns  or  marks  on  the  face  or  forehead  of  the  decedent; 
that  some  blood  escaped  from  the  wound  in  the  forehead; 
that  the  skin  of  the  forehead  was  not  removed  or  de- 
nuded except  in  the  space  covered  by  said  bullet  hole,  at 
and  about  which  there  were  neither  depression  nor  livid- 
ity  of  the  skin;  that  at  the  time  the  pistol  was  discharged, 
it  was  not  in  the  immediate  contact  with  the  face  or 
forehead  of  the  deceased;  that  it  was  so  far  distant  from 
the  forehead  of  the  decedent  that  no  powder  marks  could 
be  made  on  the  forehead  or  face  of  the  deceased;    that 
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prior  to  the  death  of  the  decedent,  he  in  no  way  or  mau« 
ner  expressed  any  desire  or  purpose  of  committing  sui* 
cide,  and  at  and  prior  thereto  he  was  and  had  been  liv- 
ing on  the  most  affectionate  terms  with  all  the  members 
of  his  family. 

The  court  further  finds  that  said  decedent  came  to  his 
death  by  accidentally  shooting  himself  with  said  re- 
volver, near  the  middle  of  the  forehead,  the  bullet  there- 
from making  a  slightly  downward  course  and  going 
nearly  through  his  head;  that  just  before  said  revolver 
was  discharged,  the  decedent  was  holding  it  in  his  right 
hand  with  his  index  finger  on  the  trigger." 

The  appellant  thereafter  filed  a  written  motion  and 
reasons  for  a  new  trial.  The  first  cause  assigned  for  a 
new  trial  is  that  the  special  finding  of  facts  is  not  sus- 
tained by  suflScient  evidence.  The  court  overruled  the 
motion,  appellant  reserved  the  proper  exception,  judg- 
ment was  rendered  in  favor  of  appellee  for  $2,199.30,  and  • 
appellant,  within  the  time  alio  wed,  filed  a  bill  of  exceptions 
containing  the  evidence. 

The  error  relied  on  for  a  reversal  is  that  the  court  be- 
low erred  in  overruling  appellant's  motion  for  a  new 
trial. 

The  contention  of  counsel  for  appellant  is  that  Nitter- 
house died  by  suicide,  and  that  the  finding  of  the  court 
that  he  died  by  accident  is  wholly  unsupported  by  the 
evidence. 

The  appellant  alleges  in  an  affirmative  answer  that  the 
insured  came  to  his  death  by  suicide.  The  issue  thus 
made  placed  the  burden  upon  the  appellant  to  satisfy  the 
trial  court,  by  a  fair  preponderance  of  proof,  of  the  truth 
of  this  defense.  Home  Benefit  Assn.  v.  Sargent,  142  U. 
S.  691;  Phillips  v.  Louisiana  Equitable  Life  Ins,  Co.,  21 
Amer.  Rep.  549. 

On  the  trial  appellee  read  in  evidence  the  certificate  of 
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the  attending  physician,  who  states  therein  that  in  his 
opinion  the  insured  committed  suicide.  Appellant  in- 
troduced in  evidence  the  coroner's  verdict,  which  finds 
that  the  insured  committed  suicide.  Also,  appellant  read 
in  evidence  a  letter  written  by  appellee  in  which  she  says 
that  the  insured,  while  temporarily  insane,  shot  himself. 

Counsel  for  appellant  insist  that  all  the  evidence  is 
confirmatory  of,  and  none  of  i\  is  antagonistic  to,  the 
statement  of  the  physician  constituting  a  part  of  the 
proof  of  loss,  that  the  insured  came  to  his  death  by  sui- 
<5ide. 

This  is  not  the  vital  question  presented  for  our  consid- 
eration. The  real  question  we  are  called  upon  to  de- 
termine is  whether  all  the  evidence  establishes,  without 
controversy,  the  fact  that  the  insured  committed  suicide. 
The  burden  was  upon  appellant  to  establish  this  issue  to 
the  satisfaction  of  the  trial  court  by  a  fair  preponderance 
of  the  evidence,  and  this  appellant  was  required  to  do, 
not  by  a  prima  facie  case  alone,  but  by  such  proof  as 
would  withstand  and  overthrow  all  of  the  evidence  to  the 
contrary.     Carvers.  Carver y  97  Ind.  497  (511.) 

The  statements  in  the  proofs  of  death,  either  of  facts 
or  of  opinion,  are  not  conclusive.  Bachmeyer  v.  Mw 
iual  Reserve  Fund  Life  Assn.j  52  N.  W.  Rep.  101;  Home 
Benefit  Assn.  v.  Sargent,  supra. 

This  court  can  not  disturb  the  finding  of  the  trial 
<50urt  unless  there  is  an  entire  absence  of  evidence  tend- 
ing to  support  some  material  point  in  issue. 

We  will  now  refer  to  some  of  the  facts  disclosed  by  the 
evidence:  It  appears  that  Nitterhouse  had  money  and 
friends,  a  wife  and  four  children;  that  his  domestic  re- 
lations were  pleasant,  and  that  he  was  sober  and  indus- 
trious. There  was  nothing  shown  in  the  previous  his- 
tory of  his  life  to  warrant  the  assertion  that  he  came  to 
Vol.  11—11 
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his  death  by  suicide.  No  reason  existed  for  taking  his 
own  life,  unless  his  injury,  suffering  and  the  despond- 
ency incident  thereto  can  be  assigned  as  such  reason. 
During  the  whole  time  of  his  sickness,  not  a  murmur  is 
shown  to  have  escaped  his  lips.  He  never  complained 
of  his  condition.  The  pistol  which  he  held  in  his  hands 
at  the  time  of  his  death  was  his  own,  and  had  been  kept 
at  the  shop  where  he  worked.  In  the  absence  of  Nitter- 
house in  Chicago  in  December  the  pistol  or  revolver  was 
brought  or  sent  to  the  house  where  he  lived,  and  was 
taken  by  Mrs.  Nitterhouse  and  placed  in  a  bureau  drawer 
and  locked  up.  Her  husband  knew  nothing  of  the  re- 
volver being  in  the  house.  Some  two  or  three  days  be- 
fore his  death  he  made  inquiry  of  his  wife  as  to  where 
the  key  to  the  drawer  was,  as  he  was  anxious  to  get  pos- 
session of  some  business  letters  in  said  locked  drawer. 
She  informed  him  of  the  place  where  the  key  was  kept, 
but  whether  he  went  to  the  drawer  at  this  time  is  un- 
known. 

On  the  night  before  his  death  he  slept  well,  and  in 
the  morning  he  partook  of  a  hearty  breakfast.  The  twa 
daughters,  Helen  and  Mary,  slept  in  the  front  bed-room 
up  stairs,  in  which  room  the  father  that  morning  met 
his  death.  Soon  after  the  deceased  had  risen  from  the 
breakfast  table,  and  while  Helen  was  still  in  her  bed- 
room, her  father,  as  she  testifies,  "came  up  stairs  and 
brought  me  my  clothes,  and  told  me  to  hurry  and  get 
dressed  and  go  down  and  get  the  kitchen  cleaned  up.*' 
Mrs.  Nitterhouse  testifies  that  this  occurred  while  Mr, 
Newbold,  who  had  called  to  see  her  husband,  was  in  the 
sitting-room,  and  that  as  Helen's  clothes  had  been  left 
there  the  night  before,  she  could  not  come  down  for 
them. 

Helen  says  she  was  down  stairs  within  five  minutes 
after  her  father's  visit  to  her  room,  and,  as  she  passed 
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into  the  kitchen,  she  saw  her  father  in  the  sitting-room, 
but  says  nothing  about  seeing  Mr.  Newbold  there.  This 
was  the  last  time  she  saw  her  father  alive.  Within  five 
minutes  after  that  (at  about  eight  o'clock)  the  report  of 
a  pistol  was  heard  in  the  bed-room  just  vacated  by  the 
daughter,  and  the  father  was  found,  by  those  rushing 
in,  on  his  back  upon  the  floor  in  front  of  the  mirror,  with 
the  bullet  hole  in  his  forehead  and  in  the  condition  de- 
scribed in  the  special  finding.  No  one  was  present  when 
he  was  shot.  Nothing  is  kjiown  as  to  whether  he  was 
shot  accidentally  or  otherwise,  except  as  may  be  inferred 
from  the  facts  and  circumstances 

Dr.  Clayton,  who  saw  the  body  the  next  day,  testified 
in  reference  to  the  appearance,  size  and  location  of  the 
hole  in  the  forehead,  as  follows: 

*'Q.  Didyouexamine  the  wound?  A.  No,  sir;  I  Just 
went  in  and  looked  at  him,  was  all. 

*'Q.  Did  you  see  the  hole  in  his  head?  A.  Yes,  sir, 
I  did. 

''Q.  Did  you  examine  the  wound  to  see  what  direction 
the  ball  took?     A.    No,  sir. 

''Q.  Did  you  examine  the  back  of  the  head?  A.  No 
sir. 

**Q.  You. may  state  the  appearance  and  size  of  the 
hole,  and  about  where  it  was.  A.  It  was  about  the  cen- 
ter of  the  forehead,  or  near  so. 

*'Q.  How  much  above  the  nose  and  eye?  A.  Well,  I 
should  think  about  midway,  about  the  center  of  the  fore- 
head. 

"Q.  You  may  state  how  large  the  hole  was.  A.  Well, 
it  looked  like  it  was  produced  by  about  a  thirty-two  cal- 
iber revolver,  may  be  larger  than  that;  I  am  not  ex- 
perienced and  canH  say  the  size.'' 

Dr.  Sampson,  the  coroner,  testified  as  follows: 

"Q.   You  may  describe  the  appearance  of  the  hole  in 
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the  forehead,  if  you  observed  it,  how  large  it  was  and 
what  its  appearance  was.  A.  Well,  it  was  very  large; 
about  the  size  that  a  thirty-caliber  bullet  would  make, 
naturally  going  through  the  skull  and  it  had  discolored 
the  skin  a  little  bit." 

Robert  Gray  says:  ''I  think  the  skin  was  burned  a 
little  if  I  remember  right,  I  won't  say  positive." 

''Q.  I  will  ask  you  to  state,  Mr.  Gray,  if  you  saw  any 
marks  upon  the  forehead  or  face  of  Nitterhouse  that  in- 
dicated powder  burns.    A.    No,  sir." 

Counsel  for  appellant  insist: 

1.  That  the  undisputed  facts  in  the  case  exclude  the 
possibility  of  any  kind  of  an  accident. 

2.  The  fact  that  there  were  no  powder  marks  upon  his 
face  proves  conclusively  that  the  muzzle  of  the  revolver, 
when  the  pistol  was  discharged,  was  in  close  contact  with 
his  forehead,  and  that  therefore  the  shooting  was  inten- 
tional. 

It  should  be  remembered  in  this  connection  that  the 
statements  in  the  physician's  certificate  and  in  the  coro- 
ner's verdict  that  the  insured  committed  suicide,  and  in 
the  letter  of  appellee  that  the  insured,  while  temporarily 
insane,  shot  himself,  are  merely  the  expression  of  opin- 
ions and  were  not  in  the  court  below  and  are  not  here  in 
any  sense  conclusive.  It  should  also  be  borne  in  mind 
that  so  strong  is  the  instinctive  love  of  life  and  so  uni- 
form the  efforts  of  men  to  preserve  their  existence  that 
suicide  can  not  be  presumed.  The  presumption  is  that 
the  death  of  the  insured  was  not  voluntary.  Waycott  v. 
Metropolitan  Life  Ins,  Co.,  24  Atlantic  Rep.  992. 

In  such  cases  where  the  proofs  of  death  and  the  entire 
evidence  introduced  on  the  trial  leave  it  in  doubt  how 
the  death  of  the  insured  was  caused,  the  question  must 
be  determined  by  the  jury  or  trial  court.  Home  Benefit 
Asan,  V.  Sargent,  supra. 
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In  the  last  case  cited  the  court  says:  **But  the  defend- 
ant was  not  prejudiced  by  the  statements  and  opinions 
contained  in  the  proofs  of  death,  and  the  plaintiff  was 
not  estopped  thereby,  as  a  matter  of  law.  When  the 
court  was  asked  to  charge  the  jury  that  by  the  introduc- 
tion of  those  proofs  the  burden  was  shifted,  the  evidence 
was  all  before  the  jury,  and  was  much  more  full  and 
complete  than  that  upon  which  Dr.  Jenkins  had  based 
his  opinion.  He  himself  had  been  examined  as  a  wit- 
ness, and  had  testified,  to  what  he  knew  or  did  not  know 
at  the  time  he  made  his  certificate,  and  all  the  facts  of 
the  case,  so  far  as  they  were  known,  had  been  explained 
in  view  of  the  contents  of  the  proofs  of  death.  It  ap- 
peared that  most  of  the  statements  in  the  certificate  of 
Dr.  Jenkins  were  based  on  hearsay.  *  *  *  The  jury 
were  entirely  at  liberty  to  properly  find  that  that  wound, 
although  self-inflicted,  was  accidental.'* 

In  Phillips  V.  Louisiana  Equitable  Life  Ins.  Co.,  supra, 
the  court  says:  ''Did  the  insured  die  by  his  own  hand? 
The  onus  of  proof  is  on  the  party  who  afiirms  this  fact. 
And  we  do  not  think  it  has  been  legally  proved.  It  is 
true  that  the  witnesses  who  testify  as  to  his  death  ex- 
press it  as  their  opinion  that  he  killed  himself  or  com- 
mitted suicide;  but  their  opinion  can  not  be  regarded  as 
evidence  of  the  fact.  Nor  do  the  facts  and  circumstances 
proved  point  to  the  voluntary  self-destruction  of  the  in- 
sured to  the  exclusion  of  all  other  reasonable  hypotheses* 
All  the  facts  and  circumstances  proved  in  regard  to  his 
death,  are  that  he  retired  to  his  room  at  bedtime  and 
about  one  o'clock  at  night  the  report  of  a  pistol  was 
heard.  When  the  inmates  of  the  house  came  to  the 
room,  the  insured  was  found  in  a  reclining  posture  on  the 
sofa^  and  a  pistol  was  lying  on  the  floor  near  by.  He 
had  been  shot  in  the  mouth.  It  is  possible  that  he  might 
have  shot  himself  accidentally.     *     *     *     The  evidence 
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being  circumstantial  only,  proves  nothing,  since  it  does 
not  exclude  all  other  reasonable  hypotheses.'* 

In  our  opinion,  the  absence  of  the  powder  marks  upon 
his  face,  in  the  light  of  the  other  facts  and  circumstances 
in  the  case,  do  not  show  conclusively  that  the  muzzle  of 
the  revolver  when  discharged  was  in  close  contact  with 
his  forehead  and  that  the  shooting  was  intentional. 

We  quote  from  section  287,  vol.  3  {4th  ed.),  Wharton 
and  Stille's  Medical  Jurisprudence,  as  follows:  '^Gun- 
shot wounds  present  striking  differences  in  their  appear- 
ance, according  to  the  distance  at  which  the  piece  was 
fired,  and  the  number  and  character  of  the  projectiles. 
If  exploded  in  immediate  contact  with  the  body,  the 
wound  is  large  and  circular,  the  skin  denuded,  blackened 
and  burned,  and  the  point  at  which  the  ball  entered  is 
livid  and  depressed.  The  blackened  and  burned  appear- 
ance of  the  skin  is  due  to  the  imperfect  combustion  of 
the  grains  of  powder." 

If  the  piece  is  held  near,  but  not  in  immediate  contact 
with  the  body,  the  authors  say:  "The  eyebrows,  lashes 
and  lids  were  completely  burned,  and  a  large  number  of 
grains  of  powder  had  imbedded  themselves  in  the  cheek. 
Experiments  being  made  in  order  to  determine  the  dis- 
tance required  to  produce  these  effects,  it  was  found  that 
the  weapon  must  have  been  held  within  a  foot's  dis- 
tance." Wharton  and  Stille's  Medical  Jurisprudence, 
section  287,  vol,  3  (4th  ed.). 

In  the  case  under  consideration,  the  conditions  either 
as  to  ''contact"  or  ''near"  wounds  are  not  clearly  shown 
to  exist.  His  face  and  forehead  did  not  present  the  ap- 
pearance described  by  the  authorities.  The  evidence 
tended  to  prove  that  there  were  no  powder  marks  or 
burns  about  his  face.  The  wound,  as  to  appearance  and 
size,  seems  to  have  been  natural,  and  the  skin  at  the 
point  of  entry  was  not  livid  and  depressed. 
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In  our  judgment,  .from  these  facts  and  circumstances 
and  all  the  other  facts  and  circumstances  disclosed  by  the 
evidence,  the  trial  court  was  authorized  in  drawing  the 
inference,  not  only  that  the  revolver  was  held  at  a  dis- 
tance when  fired,  but  also  that  the  shooting  was  acci- 
dental and  not  intentional. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

FUed  Nov.  23,  1894. 


No.  1,162. 

The  Boabd  op  Commissioners  of  Posey  County  v. 

Stock. 

County. — Claim  Against. — Filing  With  Board  of  Commissioners, — Inde- 
pendent Action. —  Time  of  Bringing. — Before  an  action  can  be  main- 
tained in  the  circuit  court  on  a  claim  against  a  county,  such  claim 
must  first  be  presented  to  the  board  of  commissioners  for  allowance 
or  rejection,  but  the  time  fixed  for  taking  an  appeal  from  an  order 
disallowing  the  claim  is  not  a  limitation  apon  the  independent  ac- 
tion. 

8amb. — Damages. — Negligence. — Defective  Bridge. — Notice  to  County. — 
Complaint. — A.  complaint  against  a  county  to  recover  for  injuries 
sustained  by  the  breaking  down  of  a  public  bridge,  not  alleged  to 
have  been  defectively  constructed,  must,  to  be  good  on  demurrer, 

•  show  that  the  county  had  notice  that  the  bridge  was  unsafe  a  suf- 
ficient time  prior  to  the  accident  to  enable  it  to  make  the  necessary 
repairs. 

Plkadino. — Demurrer  to  Answer. — Carrying  Back  to  Complaint. — Aid 
from  Verdict. — A  demurrer  to  an  answer  should  be  carried  back  and 
sustained  to  a  bad  complaint  to  which  the  answer  is  addressed,  and 
upon  appeal  the  sufficiency  of  the  complaint  will  be  considered  in 
the  same  way  as  if  a  demurrer  had  been  directed  against  it,  with- 
out any  aid  from  the  verdict. 

From  the  Gibson  Circuit  Court. 

L.  C.  Embree  and  F.  P.  Leonard,  for  appellant. 

8,  R,  Hornbrook,  for  appellee. 
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Reinhard,  J. — ^The  appellee  sued  the  appellant,  in  the 
Posey  Circuit  Court,  for  damages  alleged  to  have  been, 
sustained  by  him  from  a  personal  injury  received  by  fall- 
ing through  a  bridge  while  attempting  to  cross  the  same 
with  a  traction  engine. 

To  the  complaint,  which  is  in  one  paragraph,  the  ap- 
pellant  filed  an  answer  in  two  paragraphs,  the  first  of 
which  is  a  general  denial. 

In  the  second  paragraph  of  the  answer  the  appellant 
averred  that  on  the  1st  day  of  September,  1890,  the  ap- 
pellee filed  his  claim  for  damages  for  the  identical  in- 
juries sued  for  in  this  action,  with  the  board  of  commis- 
sioners of  Posey  county,  who,  upon  due  consideration^ 
disallowed  the  same  and  entered  their  judgment  of  dis- 
allowance in  the  proper  records  of  said  board,  and  that 
appellee  has  never  appealed  from  said  judgment,  and  did 
not  commence  this  or  any  other  action  until  more  than 
sixty  days  after  the  rendition  and  entering  of  said  judg- 
ment. 

A  general  demurrer  addressed  to  this  paragraph  of  the 
answer  was  sustained  by  the  court,  and  an  exception  en- 
tered. 

The  venue  of  the  cause  was  at  this  point  in  the  pro- 
ceedings changed  to  the  court  below,  where  there  was  a 
trial  by  a  jury  and  a  verdict  in  favor  of  appellee.  Over 
the  appellant's  motion  for  a  new  trial  and  in  arrest  of 
judgment,  the  court  rendered  judgment  on  the  verdict. 

In  this  court  the  appellant  has  assigned  errors  as  fol- 
lows: 

1.  The  complaint  does  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action. 

2.  The  court  erred  in  overruling  the  motion  in  ar- 
rest of  judgment. 

3.  The  court  erred  in  not  carrying  the  demurrer  to  the 


MAT  TERM,  1894.  169 

The  Board  of  Comxnissioners  of  Posey  County  v.  Stock. 

second  paragraph  of  the  answer  back  to  the  complaint, 
and  in  not  sustaining  the  same  to  the  complaint. 

4.  The  court  erred  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  answer. 

6.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

Without  regard  to  the  order  in  which  the  foregoing 
errors  are  assigned,  we  proceed  to  determine  such  of 
them  as  may  be  necessary  to  a  correct  disposition  of  the 
case. 

In  the  first  place,  we  may  say  that  we  are  of  opinion 
that  the  court  correctly  concluded  that  the  second  para- 
graph of  the  answer  was  bad.  It  is  true  that  under  the 
law  all  claims  against  a  county  must  be  presented  for 
allowance  or  rejection  to  the  board  of  commissioners  before 
an  action  can  be  maintained  thereon  in  the  circuit  courto 
£as8  Foundry^  and  Machine  Works  v.  Board,  etc.,  115  Ind. 
234;  Board,  etc.,  v.  Creviston,  Admr.,  133  Ind.  39. 

When  any  such  claim  has  been  presented  'and  disal- 
lowed, in  whole  or  in  part,  the  claimant  may  take  an 
appeal  to  the  circuit  court  within  thirty  days.  R.  S. 
1894,  section  7858. 

This  is  a  remedy  given  him  by  the  statute,  if  he  feels 
himself  aggrieved  by  the  action  of  such  board.  But  it  is 
not  his  only  remedy.  He  may  waive. his  right  to  an  ap- 
peal entirely,  and  proceed  against  the  county  by  com- 
plaint and  summons  in  the  circuit  or  superior  court. 
This  action  is  in  no  sense  a  part  of  the  same  proceeding 
had  before  the  board  in  the  presentation  and  rejection  of 
the  claim,  but  is  wholly  separate  and  independent  there- 
of. The  presentation  of  the  claim  before  the  board  is  a 
condition  precedent  to  the  right  to  maintain  a  suit  upon 
the  claim,  but  the  new  action  is  not  a  continuation  of 
guch  proceeding.   The  filing  of  the  claim  with  the  board 
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is  in  the  nature  of  a  demand  upon  such  board  to  pay 
such  claim. 

We  are  unable  to  agree  with  appellant's  counsel  that 
the  new  action,  if  resorted  to,  must  be  brought  within 
the  time  prescribed  for  taking  an  appeal  from  the  de- 
cision of  the  board.  No  authority  is  cited  in  support  of 
such  a  construction  and  we  know  of  none. 

The  position  that  the  statute  requiring  the  claimant  to 
first  present  his  claim  to  the  board  for  allowance  or  re- 
jection is  one  of  limitation  is  not  tenable.  The  statute 
requiring  such  claim  to  be  presented  to  the  board  prior 
to  the  commencement  of  a  suit  therefor  contains  no  such 
restriction  as  is  here  contended  for.  Re  S.  1894,  sec- 
tion 7856. 

If  it  had  been  the  intention  to  limit  the  institution  of 
independent  actions  upon  such  claims  to  thirty  days  af- 
ter their  rejection  by  the  board,  we  can  conceive  of  no 
useful  purpose  that  could  be  subserved  by  allowing  such 
an  action  as  this  to  be  brought  at  all,  for  it  would  give 
the  claimant  no  better  or  even  materially  different  rem- 
edy than  that  of  the  appeal.  If  it  be  said  that  he  would 
thus  be  enabled  to  pursue  his  remedy  without  being  re- 
quired to  file  an  appeal  bond,  we  reply  that  if  this  was 
the  only  object  sought  to  be  accomplished,  the  Legisla- 
ture could  easily  have  provided  that  an  appeal  might  be 
taken  by  the  claimant  without  filing  a  bond.  But  we 
do  not  think  the  purpose  of  the  act  which  requires  such 
claims  to  be  presented  to  the  proper  board  by  the  claim- 
ant before  he  can  maintain  an  action  upon  the  same  was 
to  limit  the  time  within  which  such  actions  must  be 
commenced,  but  to  enable  the  county  to  avoid  expensive 
litigation,  or  the  costs  and  annoyance  of  a  lawsuit,  by 
affording  the  board  an  opportunity  to  discharge  or  settle 
the  claim,  if  found  correct,  without  such  suit.  Bass 
Foundry  and  Machine  Works  v.  Board,  etc,  supra. 
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It  simply  casts  upon  the  claimant  the  duty  of  making 
a  demand  of  the  board  and  meeting  with  a  refusal,  in  an 
oflBcial  way,  before  he  will  be  allowed  to  institute  an  ac- 
tion on  his  claim. 

Having  reached  the  conclusion  that  the  court  com- 
mitted no  error  in  sustaining  the  demurrer  to  the  second 
paragraph  of  J-he  answer,  let  us  next  inquire  whether  the 
demurrer  should  have  been  carried  back  to  the  com- 
plaint and  sustained  to  it.  This  is  the  question  raised 
by  the  third  specification  of  error,  and  necessarily  in- 
volves the  determination  of  the  suflSciency  of  the  com- 
plaint. 

That  a  complaint  may  be  tested  by  a  demurrer  to  the 
answer  as  well  as  by  a  demurrer  addressed  to  the  com- 
plaint directly,  there  can  be  no  doubt  under  the  author- 
ities. A  demurrer  searches  the  entire  record  within  its 
range.  This  embraces  not  only  the  pleading  to  which 
it  is  addressed,  but  every  other  pleading  antecedent  to 
it,  and  which  is  affected  or  influenced  by  the  pleading 
demurred  to,  and  it  becomes  the  duty  of  the  court,  in 
such  an  instance,  to  sustain  the  demurrer  to  the  first 
bad  pleading  found  in  the  record  preceding  the  demurrer. 
This  proposition,  we  think,  is  fully  supported  by  the 
cases  in  our  own  State.  Haymond  v.  Saucer,  84  Ind.  3; 
Gould  V.  Steyevj  75  Ind.  50;  jEtna  Ins,  Co.  etc.,  v.  Baker, 
71  Ind.  102;  Baity  v.  Font,  54  Ind.  482;  Nelson  y.  Blakey, 
47  Ind.  38;  Kretsch  v.  Helm,  45  Ind.  438;  Hain  v.  North 
Western  Gravel  Road  Co.,  41  Ind.  196;  Lytle  v.  Lytic,  37 
Ind.  281;  Menifee  v.  Clark,  35  Ind  304. 

Nor  can  a  pleading  which  would  be  obnoxious  to  a 
demurrer  addressed  to  it  in  the  first  instance  meet  with  a 
better  fate  when  the  demurrer  is  addressed  to  a  sub- 
sequent pleading,  and  carried  back  to  the  first  defective 
one.  The  complaint  here  can  no  more  be  aided  by  the 
verdict  than  if  it  had  been  assailed  by  a  demurrer  coming 
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from  the  defendant,  and  addressed  to  the  complaint 
itself,  for  in  either  event  the  pleading  is  attacked  by  de- 
murrer, and  if  the  demurrer  be  erroneously  overruled 
the  error  occurred  before  there  was  any  verdict,  and  it 
can  not  be  held  that  the  defect  is  waived  by  failure  to 
demur.  As  was  said  by  the  Supreme  Court  in  Menifee 
V.  Clark f  supra,  where  a  demurrer  had  been  jfiled  to  a 
bad  reply  but  not  carried  back  and  sustained  to  a  bad 
answer:  ''If  the  demurrer  be  interposed  at  a  later  stage 
of  the  pleading,  the  objection  is  taken  by  the  demurrer 
just  as  effectually  as  if  it  was  addressed  to  the  answer, 
and  put  on  file  by  the  plaintiff.  The  demurrer  brings 
in  review  the  whole  series  of  pleading  in  all  its  preced- 
ing stages,  and  the  court  must  give  judgment  against  the 
party  who  has  committed  the  first  available  fault.  This 
was  the  well  known  practice  or  rule  of  pleading  in  use 
at  the  time  of  adopting  the  code;  it  has  been  held  to 
apply,  under  the  code,  with  reference  to  a  defective  com- 
plaint, even  where  the  demurrer  is  to  the  reply,  and  we 
see  no  reason  for  a  different  rule  with  reference  to  a  de- 
fective answer." 

Was  the  complaint  sufficient  to  withstand  the  de- 
murrer? The  manifest  theory  of  the  pleading  is  that 
the  appellee  is  entitled  to  recover  for  the  appellant's 
negligence  in  failing  to  repair  a  defective  bridge,  with 
notice  of  the  defect. 

The  averments  of  the  complaint  upon  the  question  of 
appellant's  negligence  are,  'Hhat  at  the  time  of  said  acci- 
dent said  bridge  was  unfit  for  public  use;  that  the  timbers 
and  materials  thereof  were,  and  for  a  long  time  had  been 
weak,  defective,  and  out  of  repair,  and  were  n6t  of  suffi- 
cient strength  to  enable  the  traveling  public  to  pass  over 
the  same  without  serious  risk,  peril  and  danger,  which 
weakness,  defect  and  unsafe  condition  were  to  the  de- 
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fendant  made  known  before  the  bridge  broke  down,  and 
-were  to  the  plaintiff  wholly  unknown." 

Had  the  complaint  charged  that  the  weakness  and  de- 
fect of  the  materials  were  owing  to  defective  or  negligent 
construction  of  the  bridge  in  the  inception,  possibly  the 
complaint  would  be  good  without  an  averment  of  notice. 
Or  had  the  complaint  in  terms  charged  notice  or  knowl- 
edge on  the  part  of  the  appellant,  without  limiting  it  to' 
the  time  * 'before  the  bridge  broke  down,'*  such  aver- 
ment might  be  supported  by  proof  that  the  bridge  was  so 
defective  and  for  such  a  length  of  time  that  the  appellant 
became  chargeable  with  knowledge  or  notice.  But  here 
the  appellee  recognizes  the  necessity  of  averring  some 
notice  to  the  county,  as  the  other  averments  are  not  suf- 
ficient to  show  that  the  appellant  was  bound  to  take  cog- 
nizance of  the  defects.  Unfortunately,  however,  the  al- 
legation of  the  notice  is  insufficient  in  failing  to  show 
that  it  had  been  given  or  that  the  unsafe  condition  of  the 
bridge  had  been  brought  to  the  knowledge  of  the  appel- 
lant a  sufficient  length  of  time  before  the  accident  to 
have  enabled  it  to  make  the  necessary  repairs.  For  aught 
the  complaint  avers,  the  notice  may  have  been  given  or 
the  knowledge  received  on  the  same  day  on  which  the 
accident  happened.  We  regard  this  omission  as  fatal 
to  the  complaint.  See  Town  of  Monticello  v.  Kennard,  7 
Tnd.  App.  135,  and  authorities  there  cited  on  the 
question  of  notice.  Doubtless  the  learned  court  that 
passed  upon  the  demurrer  to  the  answer  did  not  have  its 
attention  specifically  directed  to  this  vice  in  the  com- 
plaint. But  under  the  well-established  rules  which  re- 
quire the  demurrer  to  be  carried  back  and  applied  to  the 
complaint  to  which  the  answer  is  directed,  we  have  but 
one  duty  to  perform  and  that  is  to  reverse  the  judgment, 
with  directions  to  the  court  below  to  carry  the  demurrer 
back  to  the  complaint  and  to  sustain  it  to  the  complaint. 
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Nor  do  we  think  we  are  relieved  of  that  duty  by 
the  authority  of  Fuller  v.  Cox,  135  Ind.  46,  which  the 
appellee's  learned  counsel  cites  in  support  of  the  po- 
sition, that  although  the  complaint  was  defective  the 
defect  was  cured  by  the  verdict.  We  do  not  think  it 
was  intended  by  that  case  to  establish  a  rule  to  the 
effect  that  although  a  demurrer  to  a  complaint  has 
•been  erroneously  overruled  the  error  may  be  cured  by 
the  verdict  or  finding,  and  the  opinion  in  the  official  re- 
ports will  make  this  more  clearly  to  appear.  In  the 
present  case,  however,  the  verdict  in  nowise  tends  to 
cure  the  defect  in  the  complaint,  even  if  the  rule  con- 
tended for  were  to  obtain.  The  jury,  with  their  general 
verdict,  returned  answers  to  several  interrogatories.  In 
these  it  is  found  in  substance  that  the  bridge  was  defect- 
ive at  the  time  of  the  injury,  and  it  is  further  found  by 
the  jury  that  the  evidence  failed  to  show  the  length  of 
time  of  ^uch  defective  condition.  To  the  interrogatory 
whether  the  board  had  any  notice  of  the  defective  condi- 
tion of  the  bridge  prior  to  the  time  of  the  injury,  the 
simple  answer  is  ''yes,"  and  in  no  other  answer  is  it  in- 
dicated or  found  how  long  before  the  injury  the  appel- 
lant had  such  knowledge  or  notice.  In  the  view  of  the 
record  most  favorable  to  the  appellant,  it  is  not  made  to 
appear  that  the  appellant  had  either  actual  or  construct- 
ive notice  of  the  condition  of  the  bridge  for  a  suf- 
ficient length  of  time  prior  to  the  accident  to  have  en- 
abled it  to  prevent  the  injury.  There  was  no  special 
finding,  therefore,  which  can  be  said  to  have  cured  the 
defect  in  the  complaint. 

Judgment  reversed. 

Filed  March  28, 1894 ;  petition  for  rehearing  overraled  Nov.  27, 1894. 
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No.  1,234. 

McFarland  v.  Swihart« 

Partition  Fence.— 0/  Barbed  Wire.— Negligently  Constracted^-^Dam* 
ages  to  Stock  on  Adjoining  Premises, — Constructing  a  barbed  wire 
partition  fence  in  such  improper  manner  that  stock  of  another  law- 
fully pasturing  in  adjoining  premises  become  entangled  in  the  wires 
by  reason  of  the  improper  construction  thereof,  and  is  killed, 
amounts  to  actionable  negligence,  for  which  damages  may  be  re- 
covered. 

Samb. — Negligent  Construction, — Anticipated  Injury. — In  such  case,  the 
injuries  inflicted  were  such  as  any  prudent  man  should  have  fore- 
seen in  the  exercise  of  ordinary  care. 

Same. — Notice  by  Injured  Party,  of  Condition  of  Fence, — In  the  face  of 
an  averment  by  the  injured  party  that  he  was  without  fault,  he  can 
not  be  charged  with  notice  of  the  negligent  manner  in  which  the 
fence  was  constructed  and  maintained. 

From  the  Randolph  Circuit  Court. 

A.  J.  Stakebake,  for  appellant. 
J.  S.  EngUy  for  appellee. 

Davis,  J. — ^The  material  allegations  in  appellee's  com- 
plaint are  that  it  was  the  duty  of  the  appellant  to  con- 
struct and  maintain  one  end  or  half  of  a  certain  partition 
fence  between  the  appellant's  land  and  the  land  of  one 
Brane,  and  that  the  said  appellant  constructed  said  fence 
and  maintained  the  same  in  such  a  negligent  and  care- 
less manner  that  the  same  was  dangerous,  in  this,  that 
the  posts  set  in  the  ground  for  the  support  of  the  wires 
were  too  far  apart  to  support  the  wires  properly;  that 
on  said  posts  were  strung  six  barbed  wires  with  sharp 
barbs  about  four  inches  apart  on  said  wires;  that  said 
posts  were  so  negligently  put  in  the  ground  that  they 
were  insufficient  to  keep  the  wires  at  a  proper  ten- 
sion, and  the  said  wires  were  not  tightened  and  drawn 
into  proper  tension;  that  the  top  wire  of  said  fence  was 
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four  feet  and  four  inches  from  the  ground,  and  the 
second  wire  from  the  top  was  eighteen  inches  from  the 
top  wire,  and  the  third  from  the  top  was  eleven  inches 
below  the  second  wire,  at  the  points  where  the  several 
wires  were  fastened  to  the  posts,  and  that  the  wires 
were  allowed  to  sag  on  account  of  not  being  suf- 
ficiently taut,  and  because  of  the  insufficiency  of  the 
posts  as  aforesaid;  that  the  said  wires  thus  armed  with 
the  said  sharp  barbs,  so  loosely  arranged  and  strung  on 
said  posts  at  such  a  distance  from  each  other,  were  a  trap 
and  a  menace  to  horses,  etc.,  coming  in  contact  there- 
with, and  were  dangerous  to  horses,  etc.;  that  said  barbed 
wires  on  said  fence  sagged  down  and  swung  loosely  on 
the  posts  thereof,  and  the  space  between  the  said  barbed 
wires  at  the  top  of  said  fence,  on  account  of  the  negli- 
gent manner  in  which  the  fence  was  constructed,  was  from 
eighteen  to  twenty-four  inches;  that  horses,  etc.,  coming 
in  contact  therewith  could  easily  put  their  heads  through 
said  fence  between  the  barbed  wires,  and  on  account  of 
the  sagged  and  loose  condition  of  the  barbed  wires,  horses, 
cattle  and  other  stock  could  easily  put  their  heads  over 
said  fence,  and  such  stock  were  inclined  to  do  so  in  com- 
ing in  contact  therewith,  and  would  attempt  to  cross  over 
the  same,  and  in  so  crossing  would  become  entangled  in 
the  said  barbed  wires,  etc.;  that  said  appellee  was  the 
owner  of  a  certain  horse,  of  the  value  of  one  hundred 
dollars,  and  that  he  hired  pasture  for  said  horse  of  said 
Mahlon  Brane,  and  the  said  horse  was  turned  on  said 
pasture  in  an  adjacent  field  belonging  to  said  Brane, 
which  was  separated  by  said  fence  so  negligently  con- 
structed and  maintained  by  appellant,  and  that  said 
horse,  while  so  pasturing  in  said  field,  came  in  contact 
with  said  barbed-wire  fence,  and  undertook  to  cross  over 
the  same,  and  in  so  attempting  to  cross  became  entangled 
in  said  barbed  wires  and  was  cut,  lacerated,  and  wounded 
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thereby  and  had  his  throat  cut  by  and  on  said  barbed 
wires  in  said  entanglement,  and  was  then  and  there  and 
thereby  killed,  without  the  fault  or  negligence  of  appel- 
lee, to  his  damage,  etc.    • 

The  court  overruled  a  demurrer  to  the  complaint,  and 
this  ruling  presents  the  only  question  for  our  consider- 
ation. 

The  complaint  is  founded  on  the  alleged  careless  and 
i^^gligent  construction  and  maintenance  of  the  partition 
fence  against  and  on  which  appellee's  horse  was  killed. 
The  grievance  is  not  that  the  appellant  erected  and  main- 
tained a  barbed  wire  fence  on  the  line  dividing  his  land 
from  his  neighbor's  land,  but  that  such  fence  was  so 
carelessly  and  negligently  constructed  and  maintained 
that  it  was  a  breach  of  duty  he  owed  to  said  neighbor 
and  all  persons  who  might  lawfully  use  the  adjoining 
land.  The  complaint  does  not  rest  on  the  theory  that 
the  erection  of  a  barbed  wire  fence  is  necessarily  a  tort, 
but  it  is  predicated  on  the  fact  that  the  fence  in  question 
was  so  constructed  as  to  be  dangerous  to  horses,  etc.,  de- 
pasturing on  the  adjoining  premises.  Although  erect- 
ing a  barbed  wire  fence  is  not  of  itself  a  tort,  yet  the 
manner  in  which  it  is  constructed  and  maintained  may 
be  such  as  to  make  the  person  erecting  and  maintaining 
it  guilty  of  negligence.  In  other  words,  a  thing  may 
not  be  dangerous  per  se  if  properly  constructed,  but  it 
may  be  dangerous  if  improperly  and  negligently  con- 
structed. The  duty  owing  by  appellant  was  to  any  one 
who  might  lawfully  depasture  or  turn  stock  on  the  prem- 
ises adjoining  the  said  fence,  and  the  duty  was  owing 
from  the  appellant  to  the  owner  of  the  horse.  It  is  true, 
the  complaint  is  not  a  model  pleading,  but,  in  our  opin- 
ion, it' is  sufficient  to  withstand  the  demurrer  under  the 
rule  enunciated  in  Sisk  v.  Crump,  112  Ind.  504. 
Vol.  11—12 
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We  think  the  injury  done  in  this  case  to  appellee's 
horse,  as  shown  by  the  averments  in  the  complaint,  was 
the  natural  and  probable  consequence  of  the  negligent 
construction  and  maintenance  of  the  fence  by  appellant 
which  any  prudent  man  should  have  foreseen  in  the  ex- 
ercise of  ordinary  care. 

Counsel  for  appellant  insist  that  appellee  was  guilty 
of  contributory  negligence  because  he  was  bound  to 
know  the  kind  and  condition  of  the  fencing  that  consti- 
tuted a  part  of  the  enclosed  field  in  which  his  horse  was 
being  pastured.  'There  is  no  rule  of  law  that  would 
charge  appellee,  in  the  face  of  the  averment  that  he  was 
without  fault,  with  notice  of  the  careless  and  negligent 
manner  in  which  the  fence  was  constructed  and  main- 
tained by  appellant.  If  appellee  was  without  |fault,  he 
did  not  have  such  notice  of  appellant's  negligence  as 
would,  as  a  matter  of  law,  charge  him  with  contributory 
negligence.  If  it  appeared  as  a  fact  that  appellee  volun- 
tarily turned  his  horse  into  this  field  with  knowledge  of 
the  defective,  negligent  and  dangerous  condition  of  the 
fence,  a  different  question  would  be  presented. 

Whether  such  question  would  be  one  of  law  to  be  de- 
termined by  the  court  or  one  of  fact  to  be  determined  by 
the  jury  under  the  circumstances  of  the  particular  case, 
we  need  not  now  decide. 

Judgment  affirmed. 

Filed  Nov.  2,  1894. 
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No.  1,342. 

Buck  v.  The  Pennsylvania  Company. 

Evidence. — Bepetition  of  Question. — Bejection. — ^The  following  ques- 
tion :  "How  much  wheat,  if  you  know,  was  delivered  to  your  firm 
out  of  cars  Nos.  439  and  1889  each  from  Buck,"  was  properly  re- 
jected where  the  witness  had  previously  stated  that  he  only  saw  a 
part  of  the  wheat  weighed,  and  that  he  could  not  say  how  many 
bushels  were  in  the  cars. 

Same. — Memorandum  of  Weights  Made  by  Different  Persons. — ^There  was 
no  error  in  refusing  to  admit  in  evidence  a  copy  of  the  memoran- 
dum of  the  weights  of  wagon  loads  of  wheat  put  in  the  cars,  where 
the  memorandum  was  made  by  different  persons. 

From  the  Knox  Circuit  Court. 

W.  A,  Cullop  and  C.  B.  Kissenger,  for  appellant. 

S.  M.  Chambers  and  S.  0.  Pickens ,  for  appellee. 

LoTZ,  0.  J. — ^The  appellant  prosecuted  this  action  in 
the  court  below  to  recover  damages  for  wheat  alleged  to 
have  been  lost  in  the  transportation  of  the  same  from 
Bruceville,  a  station  on  appellee's  road,  to  the  city  of 
Vincennes. 

The  contention  of  appellant  was  that  he  placed  on  ap- 
pellee's cars  for  shipment  five  thousand  bushels  of  wheat, 
and  that  appellee  only  delivered  at  the  point  of  destina* 
tion  about  forty-six  hundred  bushels. 

The  only  assignment  of  error  discussed  by  appellant's 
counsel  is  that  of  the  overruling  of  the  motion  for  a  new 
trial. 

It  appears,  from  the  evidence,  that  a  portion  of  the 
wheat  was  loaded  and  shipped  in  two  cars,  one  of  which 
was  numbered  439,  and  the  other  numbered  1889.  The 
appellant  sought  to  show  that  there  was  a  less  quantity  of 
wheat  in  these  two  cars  when  they  reached  their  desti- 
nation than  when  they  were  loaded. 

The  appellant  called  as  a  witness  one  of  the  members 
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of  the  firm  to  which  the  wheat  had  heen  consigned;  and 
propounded  this  question:  '*How  much  wheat,  if  you 
know,  was  delivered  to  your  firm  out  of  cars  Nos.  439 
and  1889  each,  from  Buck?'' 

The  court  sustained  an  objection  to  this  question.  This 
ruling  is  one  of  the  causes  for  a  new  triaL  There  was 
no  error  in  this,  for  the  witness  had  previously  stated 
that  he  only  saw  a  part  of  the  wheat  weighed,  and  that 
he  could  not  say  how  many  bushels  were  in  cars  num- 
bered 439  and  1889. 

Another  cause  for  a  new  trial  is  based  upon  the  refusal 
of  the  court  to  permit  the  appellant  to  read  in  evidence 
a  memorandum  of  the  weights  of  the  wagoix  loads  of 
wheat  put  in  the  cars  at  Bruceville.  The  original  mem- 
orandum  was  made  by  different  persons,  and  only  a  copy 
of  it  was  produced  on  the  trial.  There  was  no  error  in 
excluding  it.  The  memorandum  is  not  found  in  the 
bill  of  exceptions. 

The  appellant  also  complains  of  the  instructions  given 
to  the  jury  by  the  court.  It  is  insisted  that  the  in- 
structions are  so  lengthy  and  cover  so  many  questions  of 
law  riot  germane  to  the  issue  or  evidence  that  they  were 
confusing  and  misleading,  and  actually  did  mislead  the 
jury.  It  is  true  the  charges  are  lengthy,  but  we  think 
they  fairly  state  the  law,  and  are  not  misleading. 

Judgment  affirmed,  at  costs  of  appellant. 

filed  Nov.  21,  lSd4. 
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No.  1,605. 

The  Elwood  Planing  Mill  Co.  v.  Jackson,  by  Next 

Friend. 

Pleading. — Complaint.— Negligence. — Master  and  Servant.— Servant  of 
Tender  Years  and  Inexperience, — Hazardous  Work. — A  complaint  for 
personal  injury  is  sufficient  which  alleges,  in  substance,  that  plaint- 
iff is  a  boy  fifteen  years  of  age,  that  he  was  employed  to  work  in 
and  about  defendant's  mill  to  wheel  sawdust  and  to  clean  out  shav- 
ings and  cuttings ;  that  the  foreman  and  president  of  the  defendant 
company  took  plaintiff  from  his  usual  and  customary  work  and  set 
him  to  work  upon  the  universal  wood-worker,  a  machine  highly 
dangerous  to  use  and  operate,  and  rendered  more  dangerous  on  ac- 
count of  its  construction ;  that  appellee  was  inexperienced  and  ig- 
norant of  the  dangerous  character  of  the  machine  while  in  opera- 
tion, because  of  its  rapid  motion ;  and  that  he  was  set  to  work 
while  it  was  in  motion,  and  while  working  with  the  first  piece  of 
timber  was  injured  by  reason  of  the  manner  in  which  the  machine 
was  set. 

Appellate  Court  Practice. — Preponderance  of  Evidence. — When  2)«- 
terminedy  when  Not. — ^The  appellate  tribunal  will  not  weigh  Jhe  evi- 
dence to  determine  which  side  has  the  preponderance,  unless  all 
the  evidence  is  documentary,  in  which  case  the  appellate  tri- 
bunal would  stand  upon  an  equal  footing  with  the  trial  court. 

Same. — Waiver  oj  Question. — Errors  assigned  but  not  discussed  are 
waived,  and  will  not  be  considered. 

Instructions  to  Jury. — Repetition. — ^The  court  is  not  compelled  to  re- 
peat its  instructions. 

From  the  Madison  Circuit  Court. 

C.  M,  Greenlee^  G.  M.  Ballard  and  E.  B.  Goodykoonts, 
for  appellant. 

D.  G.  Chipman,  M.  A.  Chipman,  S.  P.  Moore  and  F. 
A.  Walker,  for  appellee. 

Ross,  J. — ^Appellee  sued  and  recovered  judgment  in 
the  court  below  for  injuries  received  while  in  appellant's 
service. 

The  facts,  as  we  gather  them  from  the  complaint,  are 
that  the  appellee,  a  boy  between  fourteen  and   fifteen 
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years  of  age,  was  employed  by  appellant  to  work  in  and 
about  its  mill  to  wheel  sawdust  from  the  mill  and  to 
clean  out  shavings  and  cuttings;  that  George  W. 
Burk,  foreman  and  president  of  appellant's  company, 
took  him  from  his  usual  and  customary  work  and  set 
him  to  work  upon  the  universal  wood-worker,  a  machine 
highly  dangerous  to  use  and  operate,  and  made  more 
dangerous  on  account  of  its  being  set  too  deep  and  too 
wide  apart;  that  appellee  was  young  and  inexperienced, 
was  ignorant  of  the  dangerous  character  of  the  machine 
while  in  operation,  because  of  its  rapid  motion;  that  he 
was  set  to  work  while  it  was  in  motion,  and  while  working 
with  the  first  piece  of  timber  was  injured  by  reason  of 
the  drawing  down  of  the  timber  caused  by  the  deep  and 
wide  setting  of  the  machine. 

Counsel  urge  against  the  sufficiency  of  the  complaint 
that  it  is  not  sufficiently  alleged  that  appellee  was  taken 
from  his  usual  occupation  and  set  to  work  to  perform 
duties*  more  hazardous;  that  it  does  not  state  who  put 
him  to  performing  this  extra  hazardous  work,  and  that 
it  fails  to  allege  that  appellant  did  not  instruct  him 
properly,  make  him  familiar  with  the  work,  and  caution 
him  with  reference  to  the  danger  of  operating  such  a 
machine. 

We  deem  it  unnecessary  to  set  the  complaint  out  in 
this  opinion,  but  suffice  it  to  say  we  have  read  it  with 
great  care,  and  considered  it  with  reference  to  each  of  the 
objections  urged,  and  find  that  it  states  a  good  cause  of 
action. 

Counsel,  after  referring  to  the  well  settled  rule  that 
this  court  can  not  weigh  the  evidence  and  determine 
which  side  has  the  preponderance,  say:  **The  evidence 
in  the  cause  does  not  sufficiently  sustain  the  verdict  of 
the  jury,  for  the  reason  that  it  fails  to  establish  by  a  pre- 
ponderance of  evidence  the  fact  of  the  negligence  of  the 
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appellant,  which  was  charged  in  the  complaint  as  the 
cause  of  the  injury." 

Although  the  evidence  in  this  case  to  sustain  a  find- 
ing of  negligence  against  the  appellant  is  so  very  meager 
and  unsatisfactory  that  were  this  court  sitting  as  a  trial 
court  it  would  feel  called  upon  to  set  aside  the  verdict 
and  grant  a  new  trial,  as  a  court  of  review  it  can  not 
consider  the  weight  of  the  evidence,  as  the  trial  court 
could,  and  determine  upon  which  side  it  preponderates. 
That  is  for  the  trial  court  to  do,  and  while  this  court 
may  think  the  trial  court  has  not  decided  according 
to  the  preponderance  of  the  evidence  its  decision  is  final 
when  there  is  any  evidence  to  sustain  the  verdict.  The 
reasons  for  the  rule  are  that  all  questions  of  fact  being 
for  the  jury  to  determine  from  a  preponderance  of  the 
evidence  subject  to  review  by  the  trial  court,  and  the 
jury  having  considered  it  with  reference  to  any  conflicts 
that  might  exist  therein,  as  well  as  the  weight  to  be 
given  to  each  particular  part  thereof,  on  account  of  its 
source  or  the  manner  in  which  the  witnesses  appeared 
and  testified,  and  after  thus  having  considered  it  and 
agreed  upon  which  side  it  preponderated,  and  the  judge 
trying  the  case  has  given  such  decision  of  the  jury  his 
approval,  this  court  ought  not  to  set  it  aside  when  it  can 
not  get  before  it  the  evidence  in  the  same  manner  in 
which  it  was  given  to  the  jury  and  trial  court. 

For,  as  Biddle,  J.,  in  Cox  v.  State,  49  Ind.  568,  says: 
^'It  must  be  remembered  that  such  evidence  comes  be- 
fore us  merely  in  written  words;  while  the  court  and  jury 
trying  the  cause  have  it  from  the  living  voice,  with 
whatever  peculiar  accent,  emphasis,  or  intonation  it  may 
have;  and  that  they  see  the  witness,  his  countenance, 
looks,  expression  of  face,  manner,  readiness  or  reluct- 
ance, and  the  many  nameless  indices  of  truth  or  false- 
hood, which  it  is  impossible  to  put  in  words.     A  state- 
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ment  of  facts  in  words,  though  testified  to  by  different 
witnesses,  of  various  degrees  of  credibility,  comes  to  us 
with  the  same  weight,  while  to  the  court  and  jury  their 
weight  would  be,  in  some  instances,  the  full  import  of 
the  words,  and  in  others  scarcely  worth  consideration. 
Hence  it  is  that  the  credibility  of  a  witness  is  a  ques- 
tion solely  for  the  jury,  they  being  the  triers  of  facts; 
and  the  presumption  in  this  court  must  be  that  they  un- 
derstand  their  duty,  and  performed  it.  And,  should  they 
fail  to  *  *  understand  their  duty,  the  court  that  presides 
over  them  has  a  far  better  opportunity  to  correct  their 
errors  than  it  is  possible  for  us  to  have,  who  sit  merely  as 
a  court  of  appeals;  and  when  the  verdict  of  the  jury  has 
received  the  approval  of  the  court  below,  and  the  sole 
question  in  the  case  is  the  weight  of  evidence  to  sustain 
it,  we  lay  our  hands  upon  the  judgment  with  great  re- 
luctance." 

We  do  not  mean  to  say  that  a  case  can  not  arise  where 
this  court  will  not  review  the  evidence  and  determine 
which  side  has  a  preponderance,  for  if  a  case  should 
arise  where  all  of  the  evidence  is  documentary,  and  a 
jury  should  decide  in  favor  of  the  party  against  whom  it 
would  appear  that  the  evidence  clearly  preponderated,  this 
court  would  stand  upon  an  equal  footing  with  the  trial 
court  and  Jury,  and  would  review  their  decision,  and  if 
it  felt  that  the  verdict  was  contrary  to  the  preponderance 
of  the  evidence,  would  grant  a  new  trial.  Nichols  v. 
Glover,  nind.  24  (34). 

In  this  case  the  evidence  is  not  of  that  character, 
hence  we  can  not  review  it. 

The  fourth  reason  for  a  new  trial  is:  ''The  court 
erred  in  giving  to  the  jury  instructions  numbered  one, 
two,  three  and  four  as  asked  by  the  plaintiff." 

No  argument  has  been  advanced  in  support  of  coun- 
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sel's  objection  to  these  instructions,  hence  we  will  not 
consider  them. 

It  is  next  urged  that  the  court  erred  in  refusing  to 
give  to  the  jury  instructions  numbered  nine  and  fifteen 
of  those  tendered  by  the  appellant. 

Both  of  these  instructions,  so  far  as  applicable  to  the 
evidence  in  the  case,  were  fully  covered  by  instructions 
given.  To  have  given  them  would  simply  have  been  to 
repeat  to  the  jury  what  had  already  been  told  them.  The 
court  is  not  compelled  to  repeat  its  instructions. 

There  may  be  material  error  in  the  record,  but,  if  so, 
it  has  not  been  presented,  and  this  court  can  not  search 
for  errors  upon  which  to  reverse  the  judgment. 

Judgment  affirmed. 

Filed  Nov.  14, 1894. 


No.  1,279. 
Everett  v,  Farrell. 


CovTRACT.'^Abandonment. — What  Amounts  to.-^Loan  Agent  and  Bar- 
rower. — The  notification  by  a  loan  agent  to  one  proposing  to  borrow 
money,  that  he  is  unable  to  procure  the  loan,  and  advised  the  bor- 
rower to  look  elsewhere  for  the  money,  which  he  did,  amounts  to  a 
mutual  abandonment  of  the  contract  relating  to  the  loan,  and  is 
binding  upon  both  the  loan  agent  and  the  borrower. 

Harmless  Erbor. — Overruling  Demurrer  to  Ansioer. — Any  error  that 
may  have  been  committed  in  overruling  a  demurrer  to  a  paragraph 
of  answer  is  harmless,  where  no  relief  was  given  under  such  para- 
graph. 

From  the  Allen  Circuit  Court. 

C.  W.  Kuhne  and  T,  E.  Ellison,  for  appellant. 
/.  MorriSy  R.  C.  Bell,  J.  M,  Barrett  and  S.  L.  Morris, 
for  appellee. 
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Reinhard,  J. — ^The  complaint  filed  by  appellant  in 
the  court  below  is  in  two  paragraphs.  The  first  is  based 
upon  the  following  writing,  denominated  ''Exhibit  A.:'^ 
*To  Charles  E.  Everett ,  Loan  Agent,  Fort  Wayne ,  Ind. 

''Dear  Sir:  I  have  this  day  made  application  for  a 
loan  of  $600,  through  your  loan  agency,  on  the  follow- 
ing property,  to  wit:  ( Here  follows  a  description  of  the 
property. ) 

"I  hereby  authorize  you  to  have  prepared  for  me  an 
abstract  of  the  title  to  said  lands,  and  to  prepare  and 
place  of  record  in  said  county  any  affidavits,  exhibits, 
deeds  showings  or  other  writings  required  to  render  the 
same  satisfactory  to  you.  I  agree  with  you  to  pay  your 
abstractor  for  his  services,  and  to  refund  to  him  his  ex- 
penses in  the  premises  and  with  attorney's  fees.  I  fur- 
ther agree  to  accept  said  loan  if  ready  to  close  within 
thirty  days  after  said  title  has  been  rendered  satisfactory 
as  aforesaid.  And  in  addition  to  the  above  payments  I 
further  agree  that  in  case  I  refuse  to  accept  ajid  close  said 
loan  within  ten  days  after  you  have  mailed  notice  to  my 
address,  that  the  loan  is  ready  to  be  closed,  I  will  pay  you 
for  your  services  in  procuring  said  loan  a  sum  equal  to 
ten  per  cent,  of  the  amount  of  the  approved  loan,  with- 
out relief  from  valuation  and  appraisement  laws,  and 
with  attorney's  fees. 

"  ( Sig . )  Austin  Farbbll.  ' ' 

No  date  is  stated  in  the  contract,  but  it  is  alleged  in 
the  complaint,  that  it  was  entered  into  on  the  31st  day  of 
December,  1891. 

In  addition  to  the  services  rendered  in  procuring  the 
loan,  appellant  avers  that  he  employed  abstractors  to 
procure  an  abstract,  and  that  he  paid  $12  for  the  same, 
and  that  a  reasonable  attorney's  fee  is  $50. 

The  amended  second  paragraph  of  the  complaint  makes 
this  alleged  contract  a  part  of  the  same,  and  alleges  per- 
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formance  of  everything  necessary  to  be  done  to  entitle 
the  appellant  to  relief.  It  avers  the  procuring  of  the  ab- 
stract at  an  expense  of  $12;  that  a  reasonable  attorney's 
fee  for  collecting  said  $12  is  $50,  the  same  as  in  the  first 
paragraph.  Then  it  sets  forth,  in  addition  thereto,  an- 
other contract,  applying  for  a  loan  in  the  Union  Central 
Life  Insurance  Company,  designating  the  application  as 
^'Exhibit  B."  This  portion  of  the  second  paragraph 
the  court,  on  motion  of  appellee's  counsel,  struck  out, 
so  that  the  complaint,  though  in  two  paragraphs,  was 
practically  upon  the  alleged  written  contract  set  forth  in 
the  first  paragraph  of  the  complaint  alone. 

The  appellee  filed  an  answer  in  five  paragraphs.  De- 
murrers having  been  sustained  to  the  2d,  8d  and  4th 
paragraphs  of  the  answer,  amended  2d  and  6th  para- 
graphs were  filed.  The  first  paragraph  of  the  answer  was 
a  general  denial.  Demurrers  were  overruled  to  the 
amended  2d  and  6th  and  to  the  5th  paragraphs,  and  a 
reply  in  two  paragraphs  closed  the  issues.  A  trial  by 
jury  resulted  in  a  verdict  for  the  appellee,  the  defendant 
below,  and  upon  this  verdict,  over  appellant's  motion  for 
a  new  trial,  the  court  rendered  judgment. 

The  appellant  has  assigned  the  following  errors: 

1.  **The  court  erred  in  overruling  the  appellant's  de- 
murrer to  the  appellee's  fifth  and  amended  second  para- 
graph of  answer." 

2.  *'The  court  erred  in  overruling  the  demurrer  to  the 
fiixth  paragraph  of  answer  or  cross-complaint." 

3.  *'The  court  erfed  in  overruling  the  motion  for  a 
new  trial." 

The  first  assignment  being  joint  can  only  be  sustained 
if  both  the  fifth  and  amended  second  paragraphs  of  an- 
swer are  insufficient.  If  either  paragraph  states  a  good 
defense  the  first  assignment  must  fail.      Williamson  v. 
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Braiidenberg,  6  Ind.  App.  97;  DeVay  v.  Dunlap,  7  Ind. 
App.  690. 

The  amended  second  paragraph  of  the  answer,  in  sub- 
stance, is,  that  as  to  so  much  of  the  complaint  as  seeks 
to  recover  for  procuring  the  loan,  it  admits  the  execu- 
tion of  the  paper  sued  on  and  avers  that  one  Dr.  Noble 
was  the  agent  of  the  appellant;  that  said  contract  was 
made  with  the  said  Dr.  Noble,  as  such  agent,  on  the  21st 
day  of  December,  1891;  that  no  time  is  mentioned  in  the 
contract  for  its  performance;  that  appellee  told  said 
Noble,  when  said  paper  was  made  out,  that  he  desired  to 
have  the  money  proposed  to  be  borrowed  to  pay  off  an 
indebtedness  of  $600,  which  would  mature  on  the  23d 
day  of  January,  1892,  and  that  unless  he  could  procure 
the  loan  by  that  time  he  could  not  and  would  not  use  or 
take  it;  that  it  was  then  and  there  agreed  between  ap- 
pellant and  appellee  that  appellee  would  not  be  obliged 
to  take  the  loan  or  pay  any  commission  unless  the  ap- 
pellant procured  such  loan  before  the  25th  day  of  Janu- 
ary, 1892;  that  it  was  agreed  that  the  time  elapsing  be- 
tween the  execution  of  the  contract  and  said  25th  day  of 
January,  1892,  would  be  a  reasonable  time  for  the  per- 
formance of  the  contract  on  the  part  of  appellant;  that 
the  appellee  relied  upon  this  understanding  and  executed 
the  writing. 

It  is  then  alleged  that  the  appellant  failed  to  procure 
the  loan  within  the  time  thus  agreed  upon,  and  through 
his  agent  Noble  so  informed  the  appellee,  and  stated  to 
him  that  appellant  could  not  procure  said  loan,  and  that 
appellee  would  better  look  elsewhere  for  the  money;  that 
relying  upon  this  statement  the  appellee  acted  upon  it, 
and  was  compelled  to  and  did  procure  a  loan,  elsewhere 
so  as  to  meet  his  said  indebtedness  on  the  26th  day  of 
January,  1892. 

It  is  insisted  by  appellant's  counsel  that  the  agree- 
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ment  in  parol  set  forth  in  this  paragraph  of  the  answer 
is  void,  for  the  reason  that  it  is  an  attempt  to  modify  or 
change,  by  an  oral  agreement,  the  written  contract  en- 
tered into  between  the  parties. 

The  appellee  urges,  on  the  other  hand,  that  as  the 
written  contract  was  silent  as  to  the  time  within  which 
it  was  to  be  performed,  the  parties  were  at  liberty  to 
make  any  agreement  they  chose  to  make  upon  this  sub- 
ject, without  violating  the  terms  of  the  written  contract. 

Without  deciding  the  question  as  to  whether  such  an 
agreement  would  contravene  the  provisions  of  the  writ- 
ing, it  is  enough  to  say  that  in  our  judgment  the  answer 
is  sufficient  in  any  event.  It  is  averred  therein  that  ap- 
pellant through  his  agent  Noble,  informed  appellee  that 
he  was  unable  to  procure  the  loan,  and  advised  appellee 
to  look  elsewhere  for  the  money,  which  he  did.  This 
was  a  mutual  abandonment  of  the  contract,  and  was  bind- 
ing upon  both  the  appellant  and  the  appellee.  As  be- 
tween the  appellant  and  appellee,  they  had  a  clear  right 
to  do  this;  and  if  the  company's  rights  were  in  any  way 
impaired  or  affected  by  such  an  arrangement,  this  will 
not  create  any  liability  in  favor  of  the  appellant.  There 
was  no  error  in  overruling  the  demurrer  to  this  para- 
graph. 

This  paragraph  of  the  answer  being  sufficient,  it  is 
not  necessary  to  determine  as  to  the  sufficiency  of  the 
fifth  paragraph. 

The  sixth  paragraph  of  the  answer  or  cross-complaint 
contains  averments  showing  a  mistake  of  facts  between 
the  parties  regarding  the  execution  of  the  contract,  and 
prays  a  reformation.  No  relief  seems  to  have  been  given 
under  this  paragraph,  and  whether  the  demurrer  was 
properly  overruled  or  not  can,  therefore,  be  of  no  con- 
sequence, as  such  an  error  would  be  a  harmless  one,  at 
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most.     We  may  say,  however,  that  we  regard  the  para- 
graph as  sufficient. 

The  last  error  assigned  is  the  overruling  of  the  motion, 
for  a  new  trial.  We  have  examined  the  evidence,  and 
think  it  fully  supports  the  verdict. 

Some  rulings  as  to  the  admission  and  rejection  of  evi- 
dence, and  the  giving  and  refusal  of  instructions,  are 
relied  upon  as  erroneous.  We  have  examined  these 
questions,  and  our  conclusion  is  that  the  result  of  the 
trial  is  so  manifestly  just  and  equitable  that  it  should 
not  be  disturbed  on  account  of  any  intervening  errors  of 
the  character  indicated,  even  if  such  had  been  com- 
mitted. 

We  have  found  no  substantial  error  for  which  we  feel 
authorized  to  reverse  the  judgment. 

Judgment  affirmed. 
FUed  Nov.  23, 1804. 


No.  1,225. 
HouK  V.  Hicks  et  al. 


Assignment  op  ERR0RS.~t7bi»<  Assignment,— Yf  here  an  assignment  of 
error  challenges  all  the  ralings  on  demurrer  jointly,  and  not  sever- 
ally, it  can  not  be  sustained  unless  the  ruling  in  each  instance  was 
erroneous. 

Libel. — Injury  to  Business  or  Profession, — Complaint ^  Necessary  Aver^ 
tnent. — In  an  action  for  libel  for  an  injury  to  one's  profession  or 
business,  the  business  or  profession  should  be  pleaded  as  a  substan* 
tive  and  traversable  fact. 

From  the  Montgomery  Circuit  Court. 

JBT.  D.  VanCleave  and  I.  M.  Davis,  for  appellant. 

A.  D,  Thomas,  for  appellees. 

Gavin,  J. — ^The  appellant's  complaint   was   in  four 
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paragraphs,  to  each  of  which  the  separate  and  several 
demurrers  of  the  defendants,  the  appellees,  were  sus- 
tained with  proper  exceptions. 

The  correctness  of  these  rulings  is  presented  to  us  by 
two  assignments  of  error,  each  of  which  asserts  as  the 
cause  of  error  the  sustaining  of  the  demurrer  to  ''the 
1st,  2d,  3d  and  fourth  paragraphs  of  the  complaint." 

This  assignment  can  only  be  sustained  by  showing 
that  all  of  the  paragraphs  were  good.  The  assignment 
challenges  all  the  rulings  jointly,  and  not  each  severally. 
No€  V.  Roll,  134  Ind.  115. 

There  is  no  claim  made  by  counsel  for  the  appellant 
that  the  first  paragraph  of  the  complaint  is  good,  and 
we  are  satisfied  that  it  is  clearly  bad.  The  appeal  can 
not,  therefore,  be  sustained.  We  may  add,  however, 
that  we  have  examined  the  other  paragraphs  of  the  com- 
plaint, and  are  well  satisfied  that  the  court  did  not  err 
in  sustaining  the  demurrers  to  all  of  them. 

The  strongest  of  them  falls  short  of  making  a  case  in 
appellant's  behalf.  It  is  not  insisted  that  the  words 
charged  are  such  as  would  ordinarily  be  libelous.  If  a 
recovery  is  sought  because  of  injury  to  one  in  his  pro- 
fession or  business,  the  business  or  profession  should  be 
pleaded  as  a  substantive  and  traversable  fact.  Pollock  y. 
Hastings,  88  Ind   248. 

The  pleading  in  question  contains  no  allegation  what- 
ever as  to  appellant's  profession  or  business. 

Judgment  affirmed. 
Filed  Nov.  21, 1894. 
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No.  1,185. 

The  New  York,  Chicago  and  St.   Louis  Railroad 
Company  v.  Mushrush. 

CoNTBiBUTOBY  NEGLIGENCE. — Parent  and  Child, — Is  Child  Twelve  Tears 
Old  Sui  Jurist — Law  and  Fact. — Bailroad  Depot. — ^The  court  can  not 
scjy,  as  a  matter  of  law,  that  a  boy  twelve  years  old  is  incapable  of 
tr,]dng  care  of  himself  at  a  depot,  such  question  is  for  the  jury  to 
determine.  * 

Same. — Walking  Close  to  Moving  Train, — It  was  not  necessarily  neg- 
ligence for  such  boy  to  walk  slowly  along  the  station  platform, 
within  a  foot  and  a  half  of  the  train  moving  at  the  rate  of  two  miles 
an  hour. 

Same. — Trespasser, — Depot  Platform, — ^Nor  was  he  necessarily  a  tres- 
passer because  he  failed  to  leave  the  platform  and  take  the  shortest 
route  home. 

Same. — General  Averment, — When  not  Overcome  by  Specific  Facts, — 
It  is  not  enough  to  overthrow  the  general  allegation  of  freedom 
from  contributory  negligence  that  the  specific  facts  fail  to  show 
want  of  negligence. 

Railroad. — Duty  as  to  Passenger  Depot  and  Platform,— To  Whom  Ex- 
tends,— It  is  the  duty  of  a  railroad  company  to  keep  its  station  and 
platform  in  a  reasonably  safe  condition,  and  to  have  them  reason- 
ably well  lighted.  Such  duty  is  not  limited  to  actual  passengers 
only,  but  includes  those  who  come  to  meet  friends  or  * 'speed  the 
parting  guest." 

Damages. — Excessive. — When  Sufficient  Data, — It  being  shown  by  the 
evidence  that  the  deceased  was  nearly  twelve  years  old,  a  healthy 
boy,  ordinarily  bright  and  intelligent,  who  had  gone  to  school, 
learned  to  read  and  write  and  cipher,  was  a  good  boy  to  work  and 
help  do  chores  about  the  house,  run  errands  and  feed  the  stock,  there 
are  sufficient  data  to  enable  the  jury,  by  the  aid  of  the  ordinary 
every  day  knowledge  presumably  common  to  every  man,  to  assess 
not  only  nominal  damages,  but  reasonable  substantial  damages  for 
the  loss  of  the  boy's  services  until  twenty-one. 

Evidence. — Physician  and  Patient. —  When  Privilege  Attaches, — Phy* 
sician  Employed  by  Bailroad  Company. — ^The  knowledge  acquired 
from  a  patient  by  a  physician  while  treating  the  patient  is  con- 
fidential ;  and  the  fact  that  the  physician  was  employed  and  paid 
by  the  defendant  railroad  company  does  not  prevent  the  privilege 
from  attaching  when  the  relation  of  physician  and  patient  actually 
exists. 
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From  the  Porter  Circuit  Court. 

J.  Morris,  R.  C.  Bell,  J.  M.  Barrett  and  S.  L.  Morris, 
for  appellant. 
P.  Crumpacker  and  E,  D.  Crumpacker,  for  appellee. 

Gavin,  J. — ^The  appellee  sued  to  recover  damages  for 
the  death  of  his  minor  son,  who  went  to  the  depot  to 
meet  his  sister  who  was  expected  to  arrive  on  a  trai^  due 
at  Hammond  about  seven  o'clock  in  the  evening.  As 
the  train  was  starting,  the  boy,  while  walking  along  the 
platform,  stumbled  and  fell  over  some  blocks  and  other 
obstructions  upon  the  platform  which  he  could  not  and 
did  not  see,  and  was  thrown  under  the  wheels  of  the  car 
and  killed.  It  is  alleged  that  all  this  happened  without 
Any  fault  or  negligence  upon  the  part  of  the  appellee  or 
his  son,  and  by  reason  of  the  negligence  of  the  appellant 
in  carelessly  and  negligently  permitting  said  obstruc- 
tions to  be  upon  said  platform,  and  failing  to  have  the 
platform  properly  and  sufficiently  lighted. 

The  learned  counsel  for  appellant  urge  the  insufficien- 
cy of  the  complaint,  which  was  tested  by  demurrer. 
They  claim,  with  apparent  earnestness,  that  because  the 
boy  is  shown  by  the  complaint  to  have  been  only  twelve 
years  old  he  must,  in  the  absence  of  any  specific  aver- 
ment upon  that  subject,  be  deemed  to  have  lacked  suffi- 
cient judgment  and  discretion  to  go  upon  this  mission, 
and  that  therefore  the  appellee  was  negligent  in  sending 
him,  notwithstanding  the  general  allegation  that  he  was 
without  fault.  This  court  certainly  can  not  say,  as  a 
matter  of  law,  that  a  boy  twelve  years  old  is  incapable 
of  taking  care  of  himself  at  a  depot.  It  was  at  the  most 
for  the  jury  to  determine.  Terre  Haute,  etc.,  R.  W.  Co, 
V.  Tappenbeck,  9  Ind.  App.  422. 

It  is  also  urged  that  in  other  particulars  the  specific 
Vol.  11—13 
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facts  set  forth  fail  to  show  the  exercise  of  due  care  upon 
the  part  of  both  father  and  son. 

The  rule  is  now  well  settled  that  the  general  allegation 
of  want  of  negligence  is  sufficient  unless  the  facts  set 
forth  affirmatively  show  negligence.  It  is  not  enough 
to  overthrow  the  general  averment  that  such  specific 
facts  fail  to  show  want  of  negligence.  Boards  etc.  v. 
Levisioii,  133  Ind.  39;  Evansville,  etc.,  R.  W.  Co.  v. 
Athon,  6  Ind.  App.  295. 

We  do  not  think  there  can  be  any  doubt  as  to  the  suf- 
ficiency of  the  complaint. 

Error  is  also  assigned  in  this  court  upon  the  overrul- 
ing of  the  motion  for  a  new  trial. 

The  evidence  in  the  case  is  in  some  respects  confused 
and  unsatisfactory  and  in  its  material  features  absolutely 
in  conflict.  There  is  testimony  to. show  that  the  plat- 
form was  150  or  200  feet  long;  that  it  was  only  lighted 
by  the  light  shining  from  the  car  windows;  that  this  left 
it  so  dark  that  objects  on  the  platform  near  the  cars 
could  not  be  seen.  There  is  also  testimony  that  they 
could  be  plainly  seen.  There  is  evidence  that  blocks  and 
chips  and  other  stuff,  left  over  from  building  the  plat- 
form, were  upon  it  at  the  point  where  the  boy  fell,  both 
at  that  time  and  also  about  one  hour  and  twenty  minutes 
afterwards.  There  is  evidence  on  the  other  hand  that 
the  platform  was  entirely  free  from  any  obstructions. 

Some  witnesses  testify  that  the  boy  was  walking  slowly 
along  on  the  platform  near  the  car  and  toward  his  home 
when  he  stumbled  and  fell;  one  says  he  was  going  in 
just  the  opposite  direction;  others  testify  that  he  was 
jumping  on  and  off  the  car  steps  and  missed  his  hold  and 
fell. 

It  was  peculiarly  the  province  of  the  jury,  under  the 
supervision  of  the  trial  court,  to  determine  which  of  these 
conflicting  accounts  of  the  occurrence  was  the  true  one. 
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An  examination  of  the  evidence  convinces  us  that  the 
conclusion  reached  by  the  jury  was  not  unsustained  by 
the  evidence.  We  can  not,  therefore,  disturb  it.  Ma- 
rion Street  R.  R,  Co.  v.  Garr,  10  Ind.  App.  200,  and 
cases  cited. 

We  can  not  regard  as  tenable  the  position  taken,  that 
it  was  necessarily  negligence  for  the  boy  to  walk  slowly 
along  the  station  platform  within  a  foot  and  a  half  of 
the  train  moving  at  the  rate  of  two  miles  an  hour.  The 
case  of  Chicago,  etc.,  R.  W.  Co.  v.  Fisher,  55  Am.  and 
Eng.  R.  R.  Cases  223,  does  not  sustain  the  position. 
Nor  can  we  regard  him  as  necessarily  a  trespasser  be- 
cause he  failed  to  leave  the  platform  and  take  the 
shortest  route  home.  Keefe  v.  Boston,  etc.,  R.  R.  Co.,  142 
Mass.  251. 

It  was  the  duty  of  the  appellant  to  keep  its  station  and 
station  platform  in  a  reasonably  safe  condition  and  to 
have  them  reasonably  well  lighted.  For  a  negligent 
failure  to  do  this  it  was  answerable  to  its  passengers. 
LouisviUe,  etc.,  R.  W.  Co.  v.  Lucas,  119  Ind.  583;  Penn- 
sylvania Co.  V.  Marion,  123  Ind.  415. 

Nor  is  this  duty  limited  to  actual  passengers  only,  but 
it  includes  those  who  come  to  meet  friends  or  see  them 
safely  ofif,  or,  as  aptly  expressed,  'Ho  welcome  the  com- 
ing or  speed  the  parting  guest."  2  Woods  R.  W.  Law, 
section  310,  pp.  1334  and  1335  and  notes;  Pierce  on  Rail- 
roads 275;  Hamiltony.  Texas,  etc.,  R.  W.  Co.,  64 Tex.  251; 
Louisville,  etc.,  R.  R.  Co.  v.  Berry,  88  Ky.  222;  Mc- 
Kone  V.  Michigan  Cent.  R.  R.  Co.,  51  Mich.  601;  Dossy. 
Missouri,  etc.,  R.  R.  Co.,  59  Mo.  27. 

The  verdict  of  the  jury  allowed  $1,000  damages.  It  is 
insisted  that  this  is  excessive  because  there  was  no  proof 
touching  the  value,  present  and  prospective,  of  the  boy's 
services.  It  was  shown  by  the  evidence  that  the  de- 
ceased was  nearly  twelve  years  old,  a  healthy  boy,  ordi- 
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narily  bright  and  intelligent,  who  had  gone  to  school, 
learned  to  read,  write  and  cipher,  was  a  good  boy  to 
work  and  helped  do  chores  about  the  house,  run  errands 
and  feed  the  stock.  These  facts,  under  the  authorities, 
furnished  sufficient  data  to  enable  the  jury,  by  the  aid  of 
the]|ordinary,  e very-day  knowledge  presumably  common 
to  every  man,  to  assess  not  only  nominal  but  reasonable 
substantial  damages  for  the  loss  of  his  services  until 
twenty-one. 

The  only  authority  cited  by  appellant's  counsel  to  sus- 
tain their  position  upon  this  point  is  Houston ^  etc.^R,  W, 
Co.  V.  Cowser,  57  Tex.  293.  The  rule  laid  down  in  that 
case  is  with  reference  to  the  necessity  of  proving  the 
wages  earned  by  an  adult  who  was  at  the  time  working 
for  wages.  The  court  expressly  distinguishes  that  case 
from  one  where  the  subject  of  consideration  was  the  value 
of  the  future  services  of  a  minor  of  tender  years,  not  en- 
gaged in  service  for  hire,  which  they  leave  undeter- 
mined. 

Potter  V.  Chicago,  etc.,  R,  W.  Co.,  21  Wis.  377,  is  pre- 
cisely in  point.  In  that  case  the  child  was  eleven  years 
and  eight  months  old,  strong  and  healthy,  bright  and 
intelligent,  had  been  to  school  and  Sunday-school,  waa 
a  good  child  to  work  and  accustomed  to  help  her  mother. 
In  response  to  a  claim  similar  to  that  made  here,  the 
court  said,  after  reciting  the  above  facts:  *'This  is  all, 
and  it  is  sufficient  on  which  to  base  a  verdict  for  any 
reasonable  sum  for  loss  of  the  services  of  the  deceased 
during  her  minority." 

To  the  same  effect  is  O'Mara  v.  Hudson  River  R,  R. 
Co,,  38  N.  Y.  445. 

Other  cases  also  sustain  the  principle  on  which  our 
holding  is  based.  City  of  Chicago  v.  Major,  18  111.  349; 
Houghkirk  v.  President,  etc,  92  N.  Y.  219;  City  of  Chicago 
V.  Scholten,  75  111.  468;    City  of  Chicago  v.  Hesing,  83 
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111.  204;  Cooper  v.  Lake  Shore,  etc.,  R.  W.  Co.,  66  Mich. 
261;  Union  Pacific  R.  W.  Co.  v.  Dunden,  37  Kan.  1; 
Nagel  v.  Missouri  Pacific  R.  W.  Co.,  75  Mo.  653;  Parsons 
V.  Missouri  Pacific  R.  W.  Co.,  94  Mo.  286. 

In  some  of  these  cases  evidence  of  the  actual  ability  of 
the  child  was  held  admissible  to  enhance  the  amount  of 
recovery. 

In  Rajnowski  v.  Detroit,  etc.,  R.  R.  Co.,  74  Mich.  20, 
evidence  of  the  value  of  the  boy 's  services  until  his  majority 
was  held  admissible  not  to  control,  but  to  aid  the  jury  in 
arriving  at  a  just  conclusion. 

There  was  no  error  in  excluding  the  testimony  of  the 
attending  physician  concerning  statements  made  by  the 
deceased  as  to  the  manner  in  which  the  accident  occur- 
red, the  statement  being  made  in  answer  to  his  question, 
after  the  boy  had  been  removed  to  his  home.  The 
knowledge  acquired  by  a  physician  from  his  patient, 
while  treating  the  patient,  is  confidential,  and  the  law 
forbids  that  he  should  reveal  it  unless  the  privilege  be 
waived.  Pennsylvania  Co.  v.  Marion,  supra;  Heuston  v. 
Simpson,  115  Ind.  62. 

The  fact  that  the  physician  was  employed  and  paid  by 
the  railroad  company  does  not  prevent  the  privilege  from 
attaching  wheii^  the  relation  of  physician  and  patient 
actually  exists.  Under  the  cases  of  Louisville,  etc.,  R. 
R.  Co.  V.  Berry,  9  Ind.  App.  63,  and  Citizens'  Street  R. 
R.  Co.  etc.,Y.  Stoddard,  10  Ind.  App.  278,  the  evidence 
would  seem  to  have  been  improper  in  itself. 

The  evidence  of  witnesses  as  to  the  presence  of  obstruc- 
tions on  the  platform  near  the  place  of  the  accident,  an 
hour  and  twenty  or  thirty  minutes  after  the  accident, 
was  admissible.  It  certainly  tended  to  corroborate  upon 
this  point  the  witness  Zwizzig,  who  testified  to  the  pres- 
ence of  these  obstructions  at  the  time  of  the  accident. 

The  instructions  given  upon  the  measure  of  damages 
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are  identical  with  those  approved  by  our  Supreme  Court 
in  Louisville,  etc,  R.  W.  Co,  v.  Rush,  127  Ind.  545. 

Counsel  urge  that  the  ease  should  be  overruled.  We 
do  not,  however,  feel  justified  in  so  recommending. 

Neither  was  there  any  error  in  overruling  appellant's 
motion  for  judgment  on  the  answers  to  interrogatories, 
notwithstanding  the  general  verdict.  There  are  between 
the  general  verdict  and  these  answers  no  such  incon- 
sistencies as  would  enable  the  special  answers  to  control 
the  general  verdict. 

We  have  now  considered  all  the  questions  argued  by 
counsel,  and  have  found  no  cause  which  would  justify  a 
reversal.  The  record  is  in  peculiar  shape,  being  in 
much  the  same  condition  as  was  that  in  Oray  v.  Singer, 
137  Ind.  257. 

Judgment  affirmed. 

Ross,  J.,  absent. 

Filed  June  7,  1894. 

On  Petition  for  a  Rbheabinq. 

Gavin,  J. — Counsel  for  appellant  earnestly  seek  a  re- 
hearing. Their  first  insistence  is  that  there  is  an  entire 
failure  of  evidence.  The  learned  counsel  are  too  familiar 
with  the  decisions  of  this  court  and  the  Supreme  Court  not 
to  know  that  the  question  thus  presented  to  us  is  simply 
whether  there  is  any  evidence  fairly  sustaining  the  ver- 
dict. If  there  is,  the  marshaling  of  a  large  amount  of 
evidence  to  the  contrary  will  not  in  this  court  over- 
throw it. 

Counsel  argue  that  there  was  no  obstruction  on  the 
platform.  It  is  true  several  witnesses  testify  that  they 
saw  none,  and  some  that  there  absolutely  w^as  none. 
Yet  Zwizzig  testifies  that  both  he  and  his  partner  stum- 
bled over  them  just  before  the  accident,  and  when  asked: 
"Q.    Whatwas  on  the  platform?''  answered,  "A.    What 
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I  can  feel  by  me  feet,  they  got  some  nails  and  pieces  of 
plank."' 

This  fits  into  the  evidence  of  Steel  and  others  who 
say  the  obstructions  were  there  a  short  time  after  the 
accident.  We  would  have  no  right  to  disregard  this  evi- 
dence and  take  as  true  that  quoted  by  counsel,  which 
says  there  was  no  obstruction  on  the  platform.  It  is 
needless  to  argue  the  preponderance  of  the  evidence,  be- 
cause this  court  does  not  deal  with  that  question. 

Counsel  further  insist  that  the  deceased  was  guilty  of 
contributory  negligence  because  he  was  running  along- 
side a  moving  train.  Zwizzig,  however,  says  he  was 
walking.  We  have  read  his  evidence  over  several  times 
in  a  vain  effort  to  find  any  statement  by  him  that  the 
boy  was  running,  as  claimed  by  counsel.  Furthermore, 
John  Timberlake  says  that  when  the  boy  fell  he  was 
''about  fifteen  feet  (away)  walking  north  towards  me 
*     *     *     slow  speed." 

This  contention  of  counsel  must,  therefore,  necessarily 
fail. 

Further  complaint  is  made  that  we  did  not  pass  ex- 
plicitly upon  the  correctness  of  instruction  No.  15,  asked 
by  appellant. 

It  is  well  settled  that  an  instruction  must  correctly 
state  the  law  or  there  is  no  error  in  refusing  it.  That 
this  instruction  did  not  correctly  state  the  basis  upon 
which  the  damages  were  to  be  estimated  was  necessarily 
involved  in  the  determination  that  the  instruction  given 
was  the  law. 

This  fact  seemed  to  be  recognized  by  counsel  in  argu- 
ing together  both  the  refusal  to  give  the  one  and  the  giv- 
ing of  the  other. 

The  petition-is  overruled. 

Filed  Nov.  23, 1894. 
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No.  1,362. 
Tague  V.  Owens  kt  al. 

Pleading. — Filing  Amended  Paragraph — Effect  of. — If  a  paragraph  of 
a  pleading  be  amended  the  amended  paragraph  supersedes  the  orig- 
inal paragraph,  and  when  the  original  paragraph  goes  oat  of  the 
record  by  the  filing  of  the  amended  paragraph,  all  the  rulings  con- 
cerning it  also  go  out  with  it. 

Appellate  Court  Practice. — Becord, — Motion  to  Strike  Out  Special 
Verdict. — If  the  record  does  not  show  that  a  motion  to  strike  out  a 
special  verdict  is  in  the  record,  nor  that  it  was  in  writing,  nor  that 
it,  together  with  the  court's  ruling  thereon,  was  made  a  part  of  the 
record  by  order  of  the  court,  no  question  is  presented. 

Verdict. — Beceiving  General  Verdict. — Special  Verdi^^t  Bequested. — 
mien  Beversible  Error. — Practice. — When  a  special  verdict  has  been 
requested,  the  party  requesting  it  should  object  to  the  court's  receiv- 
ing a  general  verdict,  otherwise  the  right  to  have  a  special  verdict 
returned  is  waived.  And  if  the  court  receives  the  general  verdict 
notwithstanding  such  objection,  and  proper  exception  is  saved,  it 
will  be  reversible  error. 

From  the  Monroe  Circuit  Court. 

J.  R.  East  and  R.  0.  Miller,  for  appellant. 

R.  A.  Fvlk  and  E.  Corr,  for  appellees. 

Ross,  J. — ^This  is  the  second  time  this  case  has  been 
in  this  court,  3  Ind.  App.  245.  On  the  former  appeal 
the  cause  was  reversed  for  an  error  of  the  court  in  sus- 
taining a  demurrer  to  the  second  paragraph  of  the  reply 
to  Jacob  Tague 's  answer. 

The  first  error  assigned  on  this  appeal  is  that  the  court 
erred  in  overruling  the  demurrer  to  the  second  paragraph 
of  the  reply. 

The  record  shows  that  after  the  reversal  by  this  court 
of  the  former  judgment,  the  court  below  overruled  the  de- 
murrer of  the  appellant  to  the  second  paragraph  of  the 
reply  of  appellee  Owens,  which  reply  had  been  held  to 
be  sufficient  by  this  court.  Subsequent  to  this  ruling  of 
the  court  the  appellee  Owens  amended  his  reply. 
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The  amended  second  paragraph  of  the  reply  super- 
seded and  took  the  place  of  the  original  paragraph,  and 
any  ruling  of  the  court  in  relation  to  the  sufficiency  of 
the  original  paragraph  is  not  properly  in  the  record. 

When  the  original  paragraph  went  out  of  the  record 
by  the  filing  of  the  amended  paragraph,  all  the  rulings 
concerning  it  also  went  out  with  it. 

No  demurrer  was  filed  to  the  amended  reply,  hence  no 
question  is  raided  as  to  its  sufficiency  on  this  appeal. 

Counsel  also  insist  that  the  court  erred  in  overruling 
their  motion  to  strike  out  the  special  verdict  of  the  jury. 
Motions  of  this  character,  in  order  to  present  any  ques- 
tions on  appeal,  must  be  in  writing  and  brought  into  the 
record,  with  the  court's  rulings  thereon,  either  by  bill 
of  exceptions  or  by  order  of  the  court.  The  motion  in 
this  case,  if  in  writing,  is  not  in  the  record,  at  least  we 
have  been  unable  to  find  it.  Neither  do  we  find  any  or- 
der of  the  court  or  bill  of  exceptions  making  it,  together 
with  the  court's  ruling  thereon,  a  part  of  the  record. 

The  third  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

The  fourth  reason  assigned  in  the  motion  for  a  new 
trial  is  as  follows:  "Because  the  court  erred  in  refusing 
to  strike  out  the  verdict  in  this  cause,  because  the  jury 
returned  a  general  verdict  instead  of  a  special  verdict." 

If  a  party  request  a  special  verdict,  it  is  the  duty  of 
the  court  to  instruct  the  jury  to-  return  such  a  verdict. 
Section  555,  R.  S.  1894. 

Although  a  party  has  requested  that  the  jury  return  a 
special  verdict,  and  they  return  a  general  verdict  which 
is  accepted  by  the  court,  in  the  presence  of  counsel,  and 
no  objection  is  interposed,  the  refusal  to  return  a  special 
verdict  can  not  be  reviewed,  as  counsel  seek  to  have  it 
done  in  this  case.    By  the  failure  to  object  to  the  court's 
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receiving  the  general  verdict,  the  parties  waived  the  right 
to  have  a  special  verdict  returned. 

When  a  special  verdict  has  been  requested,  the  party 
requesting  it  should  object  to  the  court's  receiving  a 
general  verdict;  and  when  objection  is  made,  if  the  court 
nevertheless  accepts  the  general  verdict,  and  the  objecting 
party  properly  saves  his  exception  to  the  court's  rulings, 
it  will  be  reversible  error. 

No  question  concerning  the  regularity. of  the  court's 
acts  or  rulings  in  accepting  the  verdict  is  presentod  by 
the  record  in  this  case,  hence  will  not  be  considered. 

Without  setting  out  the  evidence  or  referring  to  the 
witnesses  who  testify  concerning  the  questions  in  con- 
troversy, suflBce  it  to  say  that  the  evidence  is  suflScient  to 
sustain  the  verdict.  That  there  is  great  conflict  in  the 
evidence  on  many  questions  is  clear.  The  jury  having 
decided  which  evidence  is  true  and  which  not,  their  de- 
cision will  not  be  reviewed  by  this  court. 

Judgment  affirmed. 
Filed  Nov.  1, 1894. 


No.  1,864. 
Haymond,  Administrator,  v,  Bledsob. 

Husband  and  V^ipe.— C7s6  of  Wife*s  Separate  Estate  by  Husband  foith 
Wife^s  Consent. — Trust.— If  the  husband,  with  the  wife's  consent, 
use  money  belonging  to  the  wife  as  part  of  her  separate  estate,  in 
his  business  and  for  support  of  his  family,  without  any  understand- 
ing as  to  whether  the  same  was  a  loan  or  a  gift,  it  will  be  presumed 
that,  as  to  such  money,  the  husband  is  the  trustee  of  the  wife,  and 
the  husband  or  his  estate  is  liable  to  the  wife  for  such  money. 

From  the  Pulaski  Circuit  Court. 

W.  Spangler  and  /.  M.  Spangler,  for  appellant, 

J.  C.  NyCy  for  appellee. 
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Ross,  J. — The  judgment  appealed  from  was  rendered 
upon  an  account  filed  by  the  appellee  against  the  estate 
of  John  T.  Bledsoe. 

The  facts,  as  found  by  the  court,  are  as  follows: 

"That  John  Bledsoe  died  intestate  some  time  in  1892; 
that  he  left  the  plaintiff,  his  widow,  surviving  ,  and  sev- 
eral children  of  a  former  wife  and  of  the  plaintiff  sur- 
viving him;  That  William  C.  Haymond  is  the  adminis- 
trator of  his  estate;  that  the  plaintiff  and  the  decedent 
intermarried  about  the  year  1858;  that  the  plaintiff  had 
been  previously  married  and  had  children  by  such  first 
marriage;  that  upon  the  settlement  of  her  first  husband's 
estate,  and  after  her  marriage  with  the  decedent,  and 
along  for  several  years,  she  received  various  sums  of 
money,  both  from  the  estates  of  her  deceased  husband 
and  father,  amounting,  in  the  aggregate,  to  about  $600; 
that  upon  the  receipt  of  such  several  sums  of  money  she 
allowed  the  decedent  to  take  and  use  the  same  in  his 
business  and  for  support  of  his  family  without  any  un- 
derstanding as  to  whether  the  same  was  a  loan  or  gift; 
that  at  the  time  of  this  marriage  with  the  plaintiff  the 
decedent  was  not  in  very  good  circumstances  financially, 
but  that  up  to  the  time  of  his  death  he  had  accumulated 
property  to  the  amount  of  about  $4,000,  after  the  pay- 
ment of  the  debts  of  his  estate;  that  the  plaintiff  and  the 
decedent  lived  together  as  husband  and  wife  up  to  the 
time  of  his  death,  with  their  children.'' 

Upon  these  facts  the  court  concluded:  "That  the  de- 
cedent received  the  $600  as  trustee  for  his  wife,  the 
plaintiff,  and  that  the  estate  of  the  decedent  is  liable  to 
lier  therefor,  with  interest  thereon  from  March  28, 1893, 
the  date  of  the  filing  of  the  claim." 

The  errors  assigned  are: 

**lst.  That  the  court  erred  in  the  conclusions  of  law 
stated  upon  the  special  findings  of  facts. 
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'^2d.  That  the  court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  triaL'' 

There  is  no  coniSict  in  the  evideiice,  and  its  tendency 
is  to  establish  all  of  the  facts  found  by  the  court. 

Counsel  for  the  [appellant  insist  that  when  appellee 
turned  the  money  over  to  her.  husband  it  was  in  the  na* 
ture  of  a  gift,  and  for  that  reason  no  right  of  action  ex* 
ists  in  her  favor  for  its  recovery. 

In  support  of  this  contention,  counsel  cite  us  to  Perry 
on  Trusts  (3d  ed.),  section  666,  where  the  author  says: 
**If  the  husband  uses  the  wife's  property  in  his  business 
for  the  support  of  his  family,  with  her  knowledge  and 
consent,  a  gift  may  be  inferred." 

It  will  be  noticed  that  the  learned  author  does  not  say 
that  when  the  husband  uses  the  wife's  property  in  his 
business  for  the  support  of  his  family,  with  her  consent, 
a  gift  is  inferred,  but  only  that  it  may  or  may  not  be 
inferred,  according  to  the  attending  facts  and  circum* 
stances. 

In  Briator,  Adrnx.,  v.  Bristor,  93  Ind.  281,  the  court 
says:  "It  has  long  been  the  rule  of  the  courts  that  where 
the  husband,  with  the  knowledge  and  consent  of  the 
wife,  applied  the  income  arising  from  her  separate  estate 
to  the  benefit  of  the  family,  no  charge  could  accrue 
against  him,  in  the  absence  *  *  of  an  understanding  or 
agreement  on  his  part  to  repay  her.'* 

As  an  abstract  proposition  of  law,  the  above  quotation 
from  Perry  on  Trusts  may  be  true,  but  it  is  surely  sub- 
ject to  limitation  in  its  application.  Much  depends  upon 
the  facts  and  circumstances  of  each  particular  case,  hence 
it  is  almost  impossible  to  announce  a  rule  applicable  to 
every  case.  The  trend  of  the  more  recent  cases  is  that 
on  account  of  the  peculiar  relation  existing  between  hus- 
band and  wife,  the  inference  which  naturally  arises  from 
a  transfer  of  her  separate  property  to  him  is  to  create  a 
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trust,  and  if  a  gift  was  intended  the  onus  is  upon  the 
party  seeking  to  uphold  it. 

For,  as  Mitchell,  J.,  in  Armacoat,  Admr.,  v.  Lindley, 
Admr.,  116  Ind.  295,  says:  ''Transactions  between  hus- 
band and  wife  are  presumably  influenced  by  the  peculiar 
relation  which  exists  between  them,  and  where  a  husband 
obtains  possession  of  the  separate  money  or  property  of 
his  wife,  it  must  appear  from  all  the  circumstances  that 
the  wife  intended  to  make  a  gift  of  it  to  him." 

While  it  is  true,  as  stated  in  Bristor,  Adrnx.,  v.  Bris- 
ior,  supra,  that  when  a  husband  receives  and  applies  the 
income  arising  from  his  wife's  estate  to  the  support  and 
maintenance  of  their  family,  with  her  knowledge  and 
consent,  she  can  not  recover  the  same  back  from  him  in 
the  absence  of  an  understanding  or  agreement  on  his  part 
to  repay  her,  yet  the  rule  is  different  when  he  receives  and 
uses  the  principal  of  her  separate  estate.  This  distinction  is 
clearly  made  in  many  of  our  cases.  Barrett,  Admr.,  v. 
Palmer,  8  Ind.  App.  356;  Hileman,  Admr.,  v.  Hileman, 
85  Ind.  1;  Denny,  Ezra.,  v.  Denny,  123  Ind.  240. 

Following  these  cases,  which  we  think  are  decisive  of 
the  questions  involved  in  this  case,  the  judgment  will 
have  to  be  affirmed. 

Judgment  affirmed. 

filed  Nov.  2, 1894. 


No.  1,276. 

Sheets  v.  Joynbb. 


liBAfiB. — Landlord  and  Tenant,—  General  Covenant^  When  Kot  Limited  by 
Subsequent  Special  Covenant. — Immediately  after  the  description  of 
the  premises  in  a  lease  is  the  following :  "  And  I  will  warrant  and  de- 
fend his  possession  thereto,  together  with  the  rights,  privilege  and  ap? 
purtenances  to  the  same  belonging,  to  have  and  to  hold  the  same,'» 
etc.;  and  then  after  the  agreement  to  pay  rent,  etc.,  it  proceeds: 
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*  *  Whereas,  the  minor  children  of  the  said  S have  an  interest  in  the 

lot  herein  leased,  said  S hereby  agrees  to  indemnify  said  B 

and  save  him  harmless  from  any  right  or.  claim  they  have  or  may 
assert  in  said  premises  during  the  lease."  The  two  covenants  are 
not  in  any  degree  inconsistent,  nor  is  there  anything  to  indicate  an 
intention  that  the  latter  and  special  covenant  shall  limit  the  former 
and  general  covenant. 

Same. — Evidence, — Admission  of  Partition  Proceedings — Eviction — Dam-' 
ges. — In  an  action  by  the  assignee  of  the  above  lease  against  the 
lessor  for  damages  on  account  of  having  been  evicted  by  a  para- 
mount title,  from  the  real  estate  leased,  the  partition  proceedings  to 
which  the  lessor  was  a  party  were  admissible  in  evidence  to  show 
the  paramount  title  by  which  the  tenant  was  evicted. 

Same. — Evidence, — Judgment  in  Ejectment  Proceedings. — Eviction. — The 
judgment  against  the  tenant  in  ejectment  proceedings  was  admissi- 
ble to  aid  in  showing  eviction  by  claim  of  paramount  title;  but  such 
judgment  was  not  evidence,  against  the  lessor,  of  paramount  title. 

Same.  —  Evidence,  —  Knowledge  by  Lessor  of  Ejectment  Proceedings 
Against  Tenant, — Mere  knowledge  of  the  ejectment  suit  by  the  lessor, 
acquired  by  some  other  source  than  by  notification  from  the  tenant, 
would  not  cause  her  to  be  bound  by  the  results  when  she  did  not  in 
any  manner  appear  therein  nor  participate  in  the  defense. 

Same. — Evidence.— Judgments  Rendered  Subsequent  to  Commencement  of 
Action, — Judgments  rendered  sixty  days  or  more  after  the  com- 
mencement of  the  suit  for  damages  were  not  competent  evidence. 

Same. — Evidence. — Damages, — Value  of  Unexpired  Term, — ^The  value  of 
the  lease  for  the  unexpired  term  was  proper  to  be  considered  in  es- 
timating damages  for  the  eviction. 

From  the  Madison  Circuit  Court. 

W.  A.  Kittinger  and  L.  M,  Schwinn,  for  appellant. 
D.  W.  Wood,  for  appellee. 

Gavin,  J. — ^The  appellee,  in  his  complaint,  sought  to 
recover  damages  on  account  of  having  been  evicted  by  a 
paramount  title,  from  real  estate  leased  by  appellant  to 
one  Bickham,  who  assigned  the  lease  to  appellee. 

Immediately  following  the  description  of  the  premises 
in  the  lease  is  the  following:  **And  I  will  warrant  and 
defend  his  pcisession  thereto,  together  with  the  rights, 
privileges  and  appurtenances  to  the  same  belonging,  to 
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have  and  to  hold  the  same  for  and  during  the  term  of 
ten  years  from  the  first  day  of  March,  1885/' 

Then  appears  the  agreement  to  pay  rent,  together 
with  various  other  provisions,  and  then  the  lease  pro- 
ceeds: **  Whereas,  the  minor  children  of  the  said  Sheets 
have  an  interest  in  the  lot  herein  leased,  said  Sheets 
hereby  agrees  to  indemnify  said  Bickham,  and  save  him 
harmless  from  any  right  or  claim  they  have  or  may  as- 
sert in  said  premises  during  the  lease." 

Counsel  contend  that  this  latter  and  special  covenant 
controls  and  limits  the  general  covenant  for  quiet  en- 
joyment which  precedes  it.     We  do  not  so  construe  it. 

In  Rawle  on  Gov.  for  Title  the  rule  is  laid  down  thus: 
Section  291.  ''Second.  But  where  the  first  covenant 
is  general,  a  subsequent  limited  covenant  will  not  re- 
strain the  generality  of  the  preceding  covenant,  unless 
an  express  intention  to  do  so  appear,  or  unless  the  cove- 
nants be  inconsistent." 

There  is  nothing  in  this  lease  to  indicate  any  intention 
of  limiting  the  general  covenant  nor  are  the  two  cove- 
nants in  any  degree  inconsistent.  The  two  covenants  do 
not  appear  to  be  in  any  way  connected  in  the  lease,  dif- 
fering in  this  respect  from  those  in  Jackson  v.  Green,  112 
Ind.  341. 

It  is  the  law  that  general  words  will  sometimes  be  re- 
strained and  confined  to  what  the  parties  plainly  in- 
tended.    Bums  V.  Singer  Mfg.  Co.,  87  Ind.  540. 

The  appelliant  filed  a  motion  for  a  new  trial,  based  upon 
twenty-six  causes,  most  of  which  relate  to  the  admission 
of  evidence.  We  will  not  undertake  to  pass  upon  these 
in  detail.  Many  of  the  objections  are  formal,  rather 
than  substantial,  and  are  not  likely  to  arise  again  in  the 
same  form. 

The  facts  shown  by  the  evidence,  briefly  stated,  are  that 
in 1885  appellant  leased  seventy-two  feet  of  ground 
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to  Bickham,  his  assigns,  etc.,  for  ten  years,  with  the 
privilege  of  erecting  buildings  thereon  and  removing 
them  within  a  reasonable  time  after  the  expiration  of  the 
lease.  He  assigned  the  lease  to  appellee,  who  sublet 
parts  of  it.  Buildings  were  erected  upon  it.  In  1892 
the  three  children  of  appellant  commenced  suit  against 
her  for  partition  of  this  and  other  grounds  alleged  to  be 
owned  by  them  as  tenants  in  common,  appellee  not  be- 
ing a  party  to  the  suit.  Judgment  in  partition  was  ren- 
dered and  the  seventy-two  feet  divided  into  three  por- 
tions and  assigned  to  the  three  children  severally.  On 
February  9, 1893,  Christina  Guenthensperberger,  one  of 
the  children,  recovered  judgment  in  ejectment  against 
appellee  for  her  portion  of  the  ground.  On  February  10, 
1893,  this  suit  was  commenced,  the  complaint  alleging 
that  the  three  children  had  entered  suits  against  the  ap- 
pellee for  the  recovery  of  the  possession  of  said  realty 
and  for  damages,  and  that  such  proceedings  were  had  as 
that  on  February  9,  1893,  he  was  ejected  therefrom,  and 
the  plaintiffs  therein  recovered  judgment  for  $300  dam- 
ages.  On  April  2,  1893,  appellee  moved  out  of  the 
building  occupied  by  him,  they  being  on  Christina's 
portion  of  the  lot,  and  on  April  10  moved  the  building 
off.  The  other  buildings  had  been  put  up  by  sub-ten- 
ants, who  arranged  with  the  children  for  their  remain- 
ing. In  May,  1892,  the  children  notified  the  sub-tenants 
not  to  pay  rent  to'  appellee.  Part  of  them  paid  none 
after  that  time. 

We  can  see  no  error  in  receiving  in  evidence  the  par- 
tition proceedings  to  which  appellant  was  a  party.  It 
was  at  least  one  link  in  the  chain  of  evidence  by  which 
the  paramount  title  was  to  be  shown. 

The  judgment  in  favor  of  Christina  Guenthensperber- 
ger was  properly  received  in  evidence  to  aid  in  proving  the 
eviction  under  her  claim  of  title.     Rhode  v.  Greeny  26 
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Ind.  83.  Its  adjudication  of  title,  however,  was  not 
binding  upon  the  appellant,  and  it  was  therefore  neces- 
sary for  appellee  to  prove  that  her  title  was  paramount, 
by  other  evidence. 

The  mere  knowledge  of  the  suit,  acquired  by  appel- 
lant from  some  source  other  than  by  notification  from 
iippellee,  would  not  cause  her  to  be  bound  by  its  results 
when  she  did  not  in  any  manner  appear  therein  nor  par- 
ticipate  in  the  defense.  Walton  v.  Cox,  67  Ind.  164; 
Morgan,  Exrs.,  v.  Muldoon,  82  Ind.  347;  Bever  v.  North, 
107  Ind.  544. 

None  of  these  cases  hold  explicitly  that  mere  knowl- 
edge is  not  sufficient,  but  all  seem  to  recognize  that  some- 
thing more  is  required. 

Thus,  in  Walton  v.  Cox,  supra ,  it  is  held  that  the  grantor 
was  not  bound  because  his  grantee  had  not  given  him 
notice. 

In  Morgan  v.  Muldoon,  supra,  it  is  decided  that  the 
judgment  is  conclusive  upon  the  grantor  if  * 'properly 
notified,"  and  in  Bever  v.  North,  supra,  if  the  gi*antee 
*'duly  notifies''  him. 

In  Soraers  v.  Schmidt,  24  Wis.  417,  the  question  is 
directly  and  expressly  decided  in  accordance  with  our 
holding. 

Rawle  on  Gov.  for  title,  sections  119-125,  discusses  the 
authorities  and  states  this  conclusion:  "The  notice  must 
be  distinct  and  unequivocal,  and  expressly  require  the 
party  bound  by  the  covenant  to  appear  and  defend  the 
adverse  suit. "  Had  she  actually  appeared  and  made  de- 
fense in  name  of  appellee,  then  she  would  have  been  con- 
<;luded  by  the  judgment.  Worley,  Admr,,  v.  Hineman, 
«  Ind.  App.  240. 

While  the  judgment  in  favor  of  Christina  was  prop* 
€rly  received  in  evidence,  it  having  been  rendered  Feb- 
Vol.  11—14 
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ruary  9,  1893,  we  are  unable  to  find  any  rule  of  law 
which  would  justify  the  admission  of  the  two  judgments 
rendered  sixty  days  and  more  after  the  commencement 
of  this  suit. 

We  can  not  see  how  they  could  throw  any  light  upon 
appellee's  right  of  action  on  February  10,  1893.  As  a 
general  rule,  evidence  must  relate  to  the  cause  of  action 
existing  at  the  time  of  the  commencement  of  the  suit. 
In  some  instances,  and  for  special  reasons  and  purposes, 
occurrences  subsequent  thereto  are  received,  but  there  is 
nothing  in  these  exceptions  to  make  the  reception  of 
these  judgments  proper.  Nor  are  we  able  to  say  that  the 
error  was  harmless. 

Counsel  for  the  appellant  assert  that  the  value  of  the 
lease  for  the  unexpired  term  was  not  to  be  considered  in 
estimating  the  appellee's  damages.  In  this  we  think 
they  are  in  error.  Carter  v.  Lacy,  3  Ind.  App.  54;  3^ 
Suth.  Dam.,  149  (1st  ed.),  section  864  (2d  ed.);  3  Sedg. 
Dam.  (8th  ed.),  section  987;  2  Taylor  Land,  and  Ten,,. 
page  365;  1  Woods  Land,  and  Ten.,  section  317,  862; 
Rawle  on  Gov.  for  Title,  section  169;  Clarkson  v.  Skidmore, 
46  N.  Y.  297;  Larkin  v.  Misland,  100  N.  Y.  212;  Rolph 
V.  Crouch,  3  (L.  R.)  Exch.  44;  Poposkey  v.  Munkwiiz,  68 
Wis.  322. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial,  and  with  leave  to  amend  complaint  if  de- 
sired 

Filed  Nov.  14, 1884. 


MAY  TERM,  1894.  211 

i 

Cooper  V.  The  Wabash  Railroad  Company. 


No.  1,382. 
Cooper  v.  The  Wabash  Railroad  Company. 

Mastek  and  Sbbv ant.— 5(1/58  PlacBf  Appliances  and  TransportatUm. — 
The  master  is  bound  to  furnish  his  servant  with  a  reasonably  safe 
place  in  which  to  work,  and  suitable  machinery  and  appliances, 
and,  when  he  is  transported  from  one  place  to  another,  safe  means 
of  transportation. 

Same. — Ordering  Servant  to  Perform  Services  Outside  of  His  Regular  Em-' 
ployment  and  More  Dangerous. — If  the  master  or  other  person  standing 
in  the  relation  of  superior  or  vice  principal  orders  a  servant  into  a 
position  of  greater  danger  than  exists  in  the  ordinary  course  of  his 
employment,  and  which  he  would  not  otherwise  have  incurred,  and 
he  obeys,  and  is  thereby  injured^  the  master  is  liable,  unless  the 
danger  is  so  apparent  that  to  obey  would  be  an  act  of  recklessness. 

Same. — Special  Finding. — Becovei^y. — ^That  the  special  finding  of  facta 
is  not  sufficient  to  support  a  recovery,  see  opinion. 

From  the  Warren  Circuit  Court. 
J.  E.  Schoonover  and^l.  Schoonover,  for  appellant. 
W.  V.  Stuart,  C.  B.  Stuart,  E.  P.  Hammond,  J.  Bing- 
ham and  C.  M.  McCabe,  for  appellee. 

LoTZ,  C.  J. — ^The  appellant  sued  the  appellee  to  re- 
cover damages  on  account  of  personal  injuries  alleged  to 
have  been  caused  by  its  negligence. 

It  appears,  from  the  special  verdict,  that  on  the  7th 
day  of  July,  1892,  the  appellee  controlled  and  operated 
a  railroad  extending  from  the  city  of  Attica  to  the  city 
of  Covington.  About  three  miles  south  of  Attica  there 
is  a  gravel  bank  near  the  line  of  said  road,  with  a  switch 
extending  from  the  main  line  to  said  bank.  On  said  day 
the  appellee  was  engaged  in  removing  gravel  from  said 
bank  by  causing  it  to  be  loaded  upon  flat  cars  by  means 
of  a  steam  shovel  and  persons  employed  to  assist  in  such 
work.  In  making  such  removal  the  appellee  would 
cause  a  train  of  flat  cars  to  be  backed  from  the  main 
line  on  said  switch  and  into  said  bank.     For  six  years 
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prior  to  said  day,  the  appellant  was  in  the  employ  of  the 
appellee  as  a  section  hand,  which  work  was  his  sole  duty 
under  his  employment.  As  such  hand,  he  was,  on  said 
day,  engaged  in  repairing  said  main  line  at  a  point  about 
one  and  one-fourth  miles  north  of  the  gravel  bank,  and 
was  under  the  direction  and  control  of  one  Ned  Harty, 
the  section  boss  or  foreman. 

It  is  further  found  that  while  so  engaged  at  work  at 
said  point  the  appellee  caused  a  train  of  about  thirty-five 
flat  cars  to  be  backed  southward  on  said  main  track  and 
caused  said  train  to  stop  so  that  the  south  or  forward  car 
came  to  a  stop  opposite  where  the  appellant  was  engaged 
at  work,  whereupon  the  boss  or  foreman  directed  and 
commanded  appellant  to  get  upon  the  south  or  forward 
car,  and  go  to  said  gravel  bank  and  take  the  place  and  do 
the  work  for  that  day  of  one  of  the  steam  shovel  men 
who  was  absent;  that  in  obedience  to  said  direction  and 
command  of  said  Harty,  who  was  then  and  there  in  relation 
to  said  matter  acting  under  orders  from  appellee's  road- 
master,  appellant  got  upon  said  car;  that  the  top  or  floor 
of  said  car  was  covered  with  dirt  or  gravel;  that  appel- 
lee's clothing  was  wet  with  perspiration;  that  appellant 
took  a  position  standing  in  the  center  of  said  car;  that 
the  engineer  of  the  locomotive  then  backed  said  train 
with  said  locomotive  in  the  direction  of  the  gravel  bank 
for  the  purpose  of  placing  the  cars  upon  the  switch  to 
be  loaded;  that  said  cars  and  locomotive  were  backed  at 
the  rate  of  about  eight  miles  per  hour,  and  when  said 
train  had  run  about  one  and  one-fourth  miles  toward  said 
gravel  bank,  and  at  a  point  about  one-fourth  of  a  mile 
north  of  said  switch,  the  engineer,  without  giving  any 
signal  or  warning,  applied  the  air  brakes  on  the  locomo- 
tive, causing  it  to  stop  suddenly;  that  said  train  of  cars 
had  loose,  slack  and  worn  couplings  and  connections,  and 
the  cars  were  the  usual  and  ordinary  flat  cars  used  upon 


MAY  TERM,  1894.  213 

Cooper  V,  The  Wabash  Railroad  Compaiiy. 

said  road  in  said  work;  that  the  stopping  of  the  locomotive 
in  the  manner  aforesaid  caused  the  car  upon  which  the  ap- 
pellant was  standing  as  aforesaid  to  come  to  a  stop  with  a  vi- 
olent reaction  and  jerk,  and  caused  appellant  to  be  violently- 
thrown  forward  over  the  corner  of  the  front  end  of  the 
car  on  which  he  was  riding,  and  severely  injured;  that 
the  car  upon  which  he  was  standing  was  an  open  flat  car 
without  sideboards,  seats,  or  any  sufficient  means  by 
which  he  could  prevent  or  protect  himself  from  falling 
off  said  car  in  the  event  of  a  sudden  jar  or  jerk;  that  the 
appellee  had  knowledge  of  the  character  and  condition 
of  the  car  upon  which  the  appellant  was  standing,  and  of 
the  conditions  of  the  couplings  and  connections;  that 
appellant  was  not  aware  that  he  was  liable  to  be  thrown 
from  the  car,  and  that  he  exercised  reasonable  and  or- 
dinary care  in  taking  a  position  in  the  center  of  said 
car;  that  the  conductor  of  said  train  was  not  with  it  when 
the  appellant  was  hurt;  that  the  engineer  did  not  give  any 
signal  that  he  intended  to  stop  the  train;  that  the  proper 
way  to  stop  said  train  was  to  set  four  brakes  on  the  rear 
end  of  said  train,  but  that  only  two  were  set  when  the 
orash  came,  preventing  the  setting  of  any  more. 

The  court  rendered  a  judgment  in  favor  of  the  appellee, 
on  the  verdict,  and  this  ruling  presents  the  material 
question  for  our  consideration. 

It  will  be  observed  that  the  appellant  was  not  injured 
while  engaged  in  work  beyond  the  sphere  of  his  employ- 
ment, but  while  being  transported  to  the  place  where  he 
was  directed  to  work.  The  master  is  bound  to  furnish 
his  servant  with  a  reasonably  safe  place  in  which  to 
work,  and  suitable  machinery  and  appliances,  and,  when 
he  is  transported  from  one  place  to  another,  safe  means 
of  transportation.  If  the  master  or  other  person  stand- 
ing in  the  relation  of  superior  or  vice  principal  orders 
the  servant  into  the  position  of  greater  danger  than  ex- 
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ists  in  the  ordinary  course  of  his  employment,  and  which 
he  would  not  otherwise  have  incurred,  and  he  obeys  and 
is  thereby  injured,  the  master  is  liable  unless  the  danger 
is  so  apparent  that  to  obey  would  be  an  act  of  reckless- 
ness.   Miller  V.  Union  Pacific  R,  W,  Co.,  17  Fed.  Rep.  67. 

There  is  no  finding  that  in  riding  upon  a  flat  car  in  being 
transported  from  one  place  to  another  was  extra  hazard* 
ous,  unusual,  or  beyond  the  scope  of  appellant's  employ- 
ment. For  aught  that  appears,  he  may  have  been  re- 
quired to  ride  upon  a  flat  car  in  being  carried  from  place 
to  place  as  a  section  hand.  Nor  is  there  any  finding  that  the 
cars  or  means  used  were  unsafe  or  dangerous.  The  fact 
that  the  cars  may  have  had  loose,  slack  and  worn  coup- 
lings is  not  equivalent  to  finding  that  they  were  defective 
or  dangerous.  A  degree  of  looseness  in  the  couplings 
was  essential  to  the  operation  of  the  train.  The  ''worn*' 
condition  may  have  been  slight  and  insignificant  for 
aught  that  appears. 

The  conduct  of  the  engineer  in  applying  the  airbrakes 
or  ''jammers"  without  giving  any  signals  or  warning 
does  not  necessarily  constitute  actionable  negligence  on 
the  part  of  the  company.  There  is  nothing  found  from 
which  it  appears  that  either  the  law  or  the  rules  of  the 
company  required  signals  to  be  given  before  the  brakes 
were  applied  at  this  point. 

Nor  is  there  any  finding  here  that  the  engineer  was 
negligent  or  unskillful.  In  the  absence  of  all  these 
essential  facts  there  was  no  error  in  overruling  the  mo- 
tion. 

Judgment  affirmed  at  the  costs  of  appellant. 

Filed  Nov.  13, 1894. 
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No.  1,311. 
The  City  op  Valparaiso  v.  Ramsey. 

NsGLiGSNCB. — Liability  of  City  for  Defective  Culvert  Overflomng  B<ue* 
ment  Boom, — Contributory  Negligence, — If  a  municipality  so  negli- 
gently construct  a  sewer  that  it  overflows  a  basement  room  of  a 
house,  the  city  is  liable  in  damages,  unless  the  party  whose  property 
is  injured  is  himself  guilty  of  contributory  negligence  in  the  con- 
struction of  the  building. 

Samb. — Beliance  on  Promise  to  Bepair, — Contributory  Negligence, — ^The 
fact  that  the  city  promised  to  repair  the  defect,  and  the  reliance  of 
the  property-owner  on  such  promise,  will  not  relieve  the  property- 
owner  from  the  effect  of  contributory  negligence  on  account  of  de- 
fects in  the  construction  of  the  building  or  the  arrangement  of  the 
premises,  during  the  time  of  such  reliance. 

From  the  Porter  Circuit  Court. 

N.  L.  Agnew  and  D,  E,  Kelly,  for  appellant, 

E.  D.  Crumpacker,  for  appellee. 

Gavin,  J. — ^The  appellee  recovered  a  judgment  against 
appellant  for  damages  caused  by  the  overflowing  of  his 
basement  room  on  account  of  the  negligent  construction 
of  a  culvert  or  gutter  which  was  insuflBcient  to  carry  off 
the  water  collected  together  at  that  point! 

The  complaint  alleges  the  negligence  of  the  appellant 
to  have  been  the  sole  cause  of  the  injury,  and  that  ap- 
pellee was  wholly  without  fault. 

The  law  clearly  holds  municipal  corporations  respon- 
sible for  their  negligence  in  making  improvements  of  this 
character.  City  of  North  Vernon  v.  Voegler,  103  Ind.  314; 
Town  of  Princeton  v.  GiesJce,  93  Ind.  102;  City  of  Evans- 
mile  V.  Decker,  84  Ind.  325. 

It  is  not  necessary  to  multiply  authorities  in  support 
of  the  proposition  that  he  who  sues  another  for  an  injury 
caused  by  that  other's  negligence  must  himself  be  free 
from    contributory  negligence.     Indiana   Stone    Co.   v. 
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Stewart,  7  Ind.  App.  563,  and  cases  cited;  Lyons  ▼• 
Terre  Haute,  etc.,  R.  R.  Co.,  101  Ind.  419. 

That  this  general  rule  is  applicable  to  the  case  in  hand 
is  not  controverted  by  counsel.  Vide  6  Am.  and  Eng. 
Encyc.  of  Law  24;  City  of  Denver  v.  Rhodes,  13  Pac* 
Rep.  (Col.)  729. 

On  the  contrary  the  case  was  tried  upon  that  theory. 
The  court  instructed  the  jury  that  it  was  essential  to  ap- 
pellee's  recovery  that  he  should  prove  that  he  was  him- 
self free  from  fault  contributing  to  the  injury,  and  that 
any  negligence  in  the  construction  of  appellee's  building 
which  contributed  to  the  injury  would  prevent  a  recov- 
ery. These  general  charges  were,  however,  qualified  by 
the  following:  *'And  if  you  furtyher  find  that  promises 
to  remedy  the  sewer  were  made  by  authorized  city  oflS- 
cials,  and  that  the  plaintiff  believed  that  said  promises^ 
would  be  fulfilled,  and  was  justified  in  so  believing,  then  I 
charge  you  that  during  the  time  that  plaintiff  so  believed 
in  the  fulfillment  of  said  promises,  and  was  reasonably 
justified  in  doing  so  as  aforesaid,  he  is  not  to  be  charged 
with  contributory  negligence  on  account  of  any  defects 
in  the  construction  of  the  building  or  the  arrangement 
of  the  premises." 

In  this  qualification  of  its  previous  charges  we  are  of 
opinion  that  the  learned  judge  who  presided  at  the  trial 
was  in  error.  We  have  been  unable  to  find  any  legal 
principle  upon  which  such  an  exception  to  the  general 
rule  can  be  founded. 

The  appellee  had  no  right  to  continue  one  of  the  con- 
current causes  of  his  injury,  created  by  his  own  negli-^ 
gence,  and  then  recover  because  appellant  failed  to  re- 
move, according  to  its  promise,  the  other  cause,  created 
by  its  negligence.  If  appellee,  in  reliance  upon  this 
promise,  permitted  his  own  negligence  to  continue,  he 
was  not  enabled  thereby  to  throw  off  upon  appellant's 
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shoulders  the  results  of  his  own  wrong,  which  was  a 
potent  factor  in  producing  the  injury. 

The  eminent  and  learned  counsel  who  represent  the 
appellee  ha^i^e  not  advanced  any  authority  in  support  of 
this  proposition,  nor  have  we  found  any.  The  nearest 
analogy  to  it  is  that  rule  which  holds  a  master  responsi- 
ble for  his  negligence  where  a  servant  continues  to  work 
with  defective  appliances  after  knowledge  of  such  defects, 
relying  upon  the  master's  promise,  either  express  or  im- 
plied, to  remedy  the  defect.  Indianapolis,  etc.,  R.  W, 
Co.  r.  Watsony  114  Ind.  20;  Brazil  Block  Coal  Co.  v. 
Hoodletf  129  Ind.  327;  Kentucky, etc.,  Bridge  Co.  x.Eaat^ 
man,  7  Ind.  App.  514,  and  cases  cited;  Hough  v.  Railway 
Co.,  100  U.  S.  213;  Breckenridge  Co.  v.  Hicks  (Ky.), 
22  S.  W.  Rep.  554;  New  Jersey,  etc.,  R.  Co.  v.  Young,  49 
Fed.  Rep.  723;  Indianapolis,  etc,  R,  W.  Co.  v.  Ott,  11 
Ind.  App.  564. 

These  authorities,  however,  do  not  hold  that  the  plain- 
tiff is,  by  reason  of  the  defendant's  promise,  relieved 
from  the  effect  of  his  own  contributory  negligence,  but 
they  only  decide  that  such  promise  and  reliance  thereon 
relieves  the  plaintiff  from  the  assumption  of  the  risk  of 
the  defect,  which  would  otherwise  follow  his  knowledge 
of  such  defect.  His  recovery  may  still  be  defeated  unless 
he  is  shown  to  be  free  from  contributory  negligence. 
This  rule  of  law,  therefore,  falls  far  short  of  sustaining, 
even  by  analogy,  the  position  taken  by  appellee  upon  the 
trial  of  this  cause. 

The  judgment  is  reversed,  with  instructions  to  grant  a 
new  trial. 

Filed  Nov.  20, 1894. 
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No.  1,286. 
BiDWELL  V.  Rademacher. 

Libel. — Publication' Charging  Priest  vHth  Immoral  Conduct  in  Orphan 
Asylum, — Right  of  Bishop  to  Maintain  Action, — A  bishop  of  the  Cath- 
olic Church  who,  as  such,  is  superintendent  of  an  orphan  asylum 
and  responsible  for  its  management  and  government,  and  for  the 
character  and  conduct  of  employes  and  instructors  therein,  may 
maintain  an  action  for  libel  upon  a  publication  charging  that  a 
young  girl,  an  inmate  of  the  asylum,  was  incarcerated  in  a  dungeon 
for  refusing  to  submit  to  the  sexual  desires  of  a  priest  who  oflSciated 
in  the  asylum  as  instructor,  if  it  appear  that  the  libeolus  words 
were  published  of  the  plaintiff. 

From  the  Allen  Circuit  Court. 

S.  N.  Chambera,  8.  0.  Pickens  and  G.  W.  Moores,  for 
appellant. 

/.  MorriSf  R.  C.  Bell,  J,  M.  Barrett  and  S.  L.  Morris^ 
for  appellee. 

Rkinhard,  J. — ^The  appellee  sued  the  appellant  for 
libel,  and  recovered  a  judgment  against  him.  The 
court  overruled  a  demurrer  to  the  complaint,  and  this 
ruling  is  the  only  error  assigned. 

The  complaint,  by  way  of  inducement,  states  that  appel- 
lee, as  the  bishop  of  the  Roman  Catholic  Church  for  the 
diocese  of  Fort  Wayne,  was,  and  had  been  for  a  long 
time  prior  to  the  12th  day  of  January,  1894,  the  owner 
in  fee-simple  of  a  certain  orphans'  home  or  asylum, 
located  near  Fort  Wayne,  Indiana,  which  was  used  for 
the  instruction,  care,  protection  and  well  being,  phy- 
sically, morally  and  religiously,  of  the  poor  and  desti- 
tute orphan  children  of  the  Catholic  Church,  and  such 
other  destitute  children  as  might  solicit  a  home  and  pro- 
tection therein;  that  as  such  owner  of  said  asylum,  and 
as  such  bishop  of  said  diocese,  he  had  for  a  long  time, 


MAY  TERM,  1894.  219 

Bidwell  V.  Rademacher. 

and  still  has  the  supervision,  management  and  control 
of  said  asylum;  that  as  such  bishop  it  was  his  duty  to 
select  and  appoint  a  priest  to  olS^ciate  in,  and  insti^uct 
morally  and  religiously  the  inmates  of  said  asylum,  and 
to  see  to  it  that  he  was  pure  and  virtuous,  and  that  he 
would  observe  as  such,  in  connection  with  said  asylum,  all 
the  laws  of  decency,  decorum  and  virtue;  that  it  was  the 
duty  of  the  appellee,  as  such  bishop  and  superintendent  of 
said  asylum  to  appoint  one  of  the  sisters  of  said  church, 
of  known  purity  of  character,  exalted  piety,  experience 
and  capacity,  to  properly  watch  over,  instruct  and  pro- 
tect the  inmates  of  said  asylum  in  the  ways  of  honesty, 
morality  and  virtue,  which  appointees  it  was,  and  is  the 
duty  of  the  ai:i5)ellee,  as  such  bishop  and  superintendent, 
to  remove  if  in  any  way  unfaithful  or  negligent  in  the  dis- 
charge of  their  respective  duties;  that  the  appellee  is,  in 
fact,  as  such  bishop  and  superintendent,  responsible  for 
the  actions  and  conduct  of  all  the  subordinate  employes 
in  and  about  said  asylum;  that  if  any  of  such  employes 
fail  or  neglect  to  discharge  his  or  her  duty,  it  becomes 
his  duty  to  remove  said  delinquent. 

The  complaint  then  alleges  that  the  appellant  is  the 
proprietor  of  a  certain  newspaper — stating  its  name  and 
where  published.  It  then  avers  that,  with  the  view,  and 
for  the  purpose  of  exposing  the  appellee,  personally,  and 
as  such  bishop  and  superintendent  of  said  asylum,  to  the 
ridicule,  hatred  and  ill-will  of  all  good  people  in  Fort 
Wayne  and  vicinity,  and  to  destroy  the  high  standing 
and  usefulness  of  said  asylum,  and  to  injure  all  persons 
concerned  in  or  connected  with  its  management  and  gov- 
ernment, the  appellant  did,  on  the  day,  etc.,  unlawfully 
and  maliciously  print,  publish  and  circulate  in  said  pa- 
per, of  and  concerning  the  appellee,  as  such  bishop  and 
superintendent  of  said  asylum,  and  of  and  concerning 
said  asylum,  and  of  and  concerning  all  who  were  con- 
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nected  with  the  government  and  managejnent  thereof, 
and  to  cause  it  to  believed  in  said  city  and  its  vicinity, 
that  the  appellee,  as  such  bishop  and  superintendent, 
had,  in  violation  of  his  duty  as  such,  appointed  an  unfits 
unchaste,  libidinous  and  impious  priest  to  look  after,  pro- 
tect  and  have  charge  of  the  young  and  inexperienced 
females  of  said  asylum,  and  that  he  appointed  cruel,  in- 
competent, immoral  and  unchaste  females  to  co-operate 
with  such  unchaste  and  incompetent  priest,  in  debauch- 
ing such  female  inmates  of  said  asylum,  the  following 
false,  malicious  and  libelous  article,  in  the  words  follow- 
ing, that  is  to  say  :  Here  the  article  is  set  out  in  fulL 
Then  follows  the  conclusion. 

The  alleged  libelous  article  is  as  follo\^: 
''Dungeons.      Our     Roman    Catholic     Orphans' 
Asylum  Contains  Them.     Startling  Revelations  op 
A  Young  Lady.     Incarcerated  by  a  Priest  for  Non 
Compliance. 

''Much  has  been  said  concerning  dungeons  and  those 
who  have  occupied  them,  because  of  disobeying  the 
Jesuit  or  refusing  him  certain  liberties,  but  the  skeptical 
have  doubted  while  the  Romish  clergy  denied  it.  We 
beg  permission  to  rela'te  a  story  which  occurred  not  long 
since  in  Fort  Wayne.  As  nearly  every  one  is  aware,  there 
is  a  Roman  Catholic  orphans'  home  on  the  northern 
boundary  of  our  city.  A  young  man  living  in  that  vi- 
cinity relates  that  as  he  passed  daily  to  his  employment 
he  had  observed  a  young  lady,  aged  about  seventeen 
years,  at  an  upper  window.  For  some  time  he  saw  noth- 
ing in  that  to  excite  his  curiosity,  and  consequently  gave 
it  little  consideration.  As  time  passed  their  familiarity 
became  closer  and  they  spoke  to  each  other.  At  no  time, 
however,  did  the  young  man  entertain  the  intention,  or 
even  desire,  to  approach  closer  than  the  walk  he  trod  to 
and  fro  to  work  and  home.     The  young  lady  beckoned 
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him,  finally,  to  advance  to  the  home,  but  he  realized  he 
had  no  business  on  private  property  and  refused.  The 
beckoning  became  so  earnest,  however,  that  the  young 
gentleman  decided  to  ascertain  the  cause.  He  ventured 
to  the  building  and  was  surprised  to  know  that  it  was 
the  desire  of  the  young  girl  to  quit  the  place.  She  was 
asked  if  she  was  not  kindly  treated  and  answered  most 
emphatically,  Nol  She  volunteered  the  information  that 
she  had  been  shut  in  the  dungeon  for  a  week  and  was 
compelled  to  subsist  on  bread  and  water.     Why? 

'^Now  comes  the  answer  that  should  arouse  the  furious 
indignation  of  every  person  who  upholds  decency  or  even 
modesty.  This  young  woman,  probably  an  orphan,  for 
aught  she  knows  to  the  contrary,  bound  by  law  to  the 
Roman  Catholic  church,  where  she  is  supposed  to  be 
taught  morals  at  least,  if  not  religion,  declared  that  a 
priest  made  a  lewd  proposition  to  her,  and,  because  she 
spurned  it,  was  placed  in  a  dungeon.  Behold  a  Roman 
Catholic  priest,  who  poses  in  the  light  of  the  nineteenth 
century  as  a  man  of  God,  attempting  to  lead  astray  a 
mere  child,  and  that  in  a  house  of  worship,  as  they  call 
it,  because  it  is  exempt  from  taxation. 

'*The  American  Eagle  is  fearless  in  saying  it  can  pro- 
duce the  name  of  the  young  lady  and  the  young  gentle- 
man in  question.  For  their  sake  they  are  withheld. 
Now,  you  doubting  Thomases  and  you  who  uphold  this 
shameful  proceeding  by  declaring  there  is  but  one 
church,  trump  up  some  other  excuse  for  your  indolence 
or  idolatry.  We  have  just  begun  in  exposing  the  cor- 
ruption and  crime  that  exists  in  the  Roman  Catholic 
churches  in  Fort  Wayne,  and  shall  not  rest  until  every 
convent,  nunnery  and  orphans'  home  or  other  such 
house  peculiar  to  that  sect  is  turned  inside  out  for  pub- 
lic inspection.*' 

It  is  earnestly  contended,  in  argument  by  counsel  for 
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appellant,  that  the  above  publication  is  not  libelous,  and 
especially  not  as  to  the  appellee.  Any  words  pub- 
lished of  and  concerning  the  plaintiff  are  libelous  when 
they  are  such  as  tend  to  degrade,  disgrace  or  injure  his 
character  or  reputation.  Indianapolis  Journal  Newspaper 
Co,  V.  Pagh,  6  Ind.  App.  510. 

The  demurrer  admits  every  fact  that  is  well  pleaded. 
Indianapolis  Journal  Newspaper  Co.  v.  Pugh,  supra; 
Ryckman  v.  Delavan^  25  Wend.  186. 

It  is  therefore  admitted  by  the  demurrer  that  the  ap- 
pellee, as  bishop  of  the  Roman  Catholic  church  of  Fort 
Wayne,  was  the  owner  in  fee  simple  of  the  asylum;  that 
he  was  its  superintendent,  and  responsible  for  its  proper 
management  and  government,  and  for  the  appointment 
of  proper  and  suitable  employes  to  guard,  instruct  and 
educate  the  children  confided  to  its  care;  it  admits  that 
it  was  the  appellee's  duty  to  know  that  the  employes  or 
appointees  were  fit  and  competent  persons,  and  that  they 
performed  their  duties  faithfully;  that  the  most  active 
vigilance  was  required  of  him  in  this  regard  to  see  that 
no  unfit  or  improper  person  was  employed  or  permitted 
to  enter  the  asylum;  it  admits  that  the  article  was  pub- 
lished of  and  concerning  the  appellee  as  the  responsible 
head,  owner  and  superintendent  of  the  institution,  and 
that  the  article  was  published  of  and  concerning  the 
asylum  and  all  persons  connected  with  its  government. 

It  can  not  be  successfully  contended  that  these  facts 
were  unnecessarily  averred,  and  therefore  not  well 
pleaded.  That  the  publication  is  defamatory  and  libel- 
ous of  some  person  or  persons,  unless  justified,  is  cer- 
tainly beyond  controversy.  It  can  not  be  claimed,  with 
any  degree  of  plausibility,  that  the  perpetrators  of  such  a 
nefarious  act  as  that  charged  would  not  merit  and  prob- 
ably incur  the  obloquy  and  contempt  of  every  right 
thinking  citizen  of   the  community.     The  publication 
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charges  that  a  young  woman,  probably  an  orphan,  ad- 
mitted into  this  institution  to  be  taught  morals  and  re- 
ligion, has,  according  to  her  own  statements,  been  sys- 
tematically pursued  by  one  who  had  been  set  over  her  in 
loco  pareniiSy  in  an  attempt  to  induce  her  to  yield  her 
body  to  his  lustful  desires,  and  when  she  spurned  his 
advances  she  was  locked  up  in  a  dungeon  and  fed  upon 
bread  and  water  for  a  week,  presumably  to  coerce  her  to 
do  that  which  she  refused  to  do  in  response  to  gentler 
means.  Whoever  is  implicated  in  such  diabolical  exer- 
cise of  power  over  a  helpless  female  (not  to  say  a  child) 
deserves  the  odium  and  condemnation,  if  not  the  ''furi^ 
ous  indignation,"  as  the  article  insists,  ''of  every  person 
who  upholds  decency  or  even  modesty,"  and  that  the  pub- 
lication was  intended  to  have  this  effect,  is  plainly  ap- 
parent upon  the  face  of  the  same. 

While  it  is  doubtless  true  that  naturally  most  of  the 
odium  would  fall  heaviest  upon  him  who  is  directly  con- 
nected with  the  affair,  it  does  not  follow  that  others  nec- 
essarily implicated  are  not  also  injuriously  affected, 
though  it  may  be  in  a  smaller  degree.  The  charge  is 
broad  and  sweeping  in  its  application.  It  implicates  not 
only  the  priest,  who  sought  to  seduce  this  girl,  but  it  re- 
flects directly  upon  the  orphan  asylum  and  its  manage- 
ment, if  not  upon  all  the  Roman  Catholic  churches  and 
institutions  in  Fort  Wayne.  It  plainly  insinuates  in  the 
closing  words,  not  only  that  corruption  and  crime  ex- 
ist, of  which  a  specific  instance  has  been  given,  but  that 
every  ''convent,  nunnery  and  orphans'  home,  or  other 
such  houses  peculiar  to  that  sect,"  is  tainted  with  simi- 
lar corruption  and  crime,  which  the  writer  promises  to 
expose  by  turning  these  places  inside  out  for  public  in- 
spection. 

If  these  charges  are  true,  they  are  a  sad  commentary 
upon  the  management  of  the   institution   in  which  the 
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acts  were  committed,  as  well  as  upon  that  of  every  ''con- 
vent," ''nunnery,"  "orphans'  home"  and  other  places 
of  the  kind  connected  with  the  Roman  Catholic  church 
of  Fort  Wayne,  of  which  it  is  averred  the  appellee  is  the 
superintendent  and  head,  and  for  the  control  and  con- 
duct of  which  he  is  responsible.  Surely  no  parent,  guard- 
ian or  other  person  having  control  of  children  would 
desire  to  commit  his  sons  and  daughters  or  wards  to  the 
training  of  such  persons  or  such  an  institution,  and  any 
one  reading  and  believing  the  article,  who  is  familiar 
with  the  appellee's  connection  with  the^e  places,  would 
naturally  and  justly  ascribe  a  large  portion  of  the  blame 
to  the  bishop,  whose  duty  it  is  to  see  and  know  that 
proper  management  and  government  prevail. 

In  former  times  the  rule  prevailed  that  the  construc- 
tion of  slanderous  or  libelous  language  would  be  materi- 
ally affected  by  the  position  in  life  of  the  person  of  whom 
the  language  was  spoken  or  written.  Thus  some  words 
concerning  "great  men  of  the  realm"  were  held  action- 
able which  would  not  have  been  so  held  when  published 
concerning  private  persons.  Language  used  to  defame 
"great  men"  was  called  ' ^ scandallum  magnatum,*^  But  no 
such  distinction  of  persons  is  known  in  the  United  States. 
Townshend  SI.  &  Lib.  (4th  ed.),  p.  127.  There  is,  how- 
ever, a  distinction  between  words  published  of  an  indi- 
vidual as  such,  and  words  published  of  one  in  a  certain 
capacity  or  official  character.  Thus,  language  may  not 
be  libellous  when  published  of  a  person  as  a  mere  indi- 
vidual, while  the  same  language  may  be  actionable  when 
spoken  of  such  person  in  some  special  character  or  rela- 
tion. .  It  is  the  office  of  the  inducement  in  a  declaration 
for  slander,  to  show  that  the  plaintiff  is  the  person  re- 
ferred to.  Under  our  code  it  is  not  necessary  in  an  ac- 
tion for^libel  or  slander  to  state  extrinsic  facts  connect- 
ing the  plaintiff  with  the  defamatory  matter  as  the  per- 
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son  to  whom  the  words  were  applied.  It  is  sufficient  if 
there  be  an  averment  generally  that  such  matter  was 
published  of  and  concerning  the  plaintiff.  If  the  alle- 
gation be  denied,  it  then  devolves  on  the  plaintiff  to 
prove  that  the  defamatory  words  were  published  or  spo- 
ken of  him.  R.  S.  1894,  section  375  (R.  S.  1881,  sec- 
tion 372.) 

Of  course  this  statute  does  not  dispense  with  the  ne- 
cessity of  averring  extrinsic  facts  to  show  the  meaning 
of  ambiguous  language  when  such  language  is  not  de- 
famatory upon  its  face.  But  when  the  words  themselves 
are  actionable,  if  they  were  applicable  to  the  plaintiff,  an 
Averment  that  thejr  were  published  of  him  is  sufficient  as 
an  inducement.  Townshend  Lib.  and  SI.  (4th  ed.),  p. 
640,  541. 

It  certainly  can  not  be  true  that  the  publication  of 
such  matter  by  a  newspaper  is  privileged.  It  has  long 
been  the  rule  that  publications  of  this  character  can  not 
be  caucused  on  the  ground  that  they  are  matters  of  such 
public  interest  as  to  properly  form  the  subject  of  com- 
ment in  a  newspaper.  '*Nor  is  it  lawful  to  publish  any- 
thing defamatory  of  a  private  society  or  religious  insti- 
tution, as  in  the  case  of  the  Scorton  nunnery,  where  the 
defendant  was  convicted  of  publishing  a  libel  with  intent 
to  defame  and  vilify  a  certain  religious  order  or  com- 
munity called  'Scorton  Nunnery,*  and  certain  persons 
(naming  them),  being  the  Lady  Abbess  and  nuns  of  the 
said  order,  and  certain  other  persons  being  the  chap- 
lains thereof.*'  Folkard's  Starkie  SI.  and  Lib.,  margin 
p.  237. 

It  is  true  the  words  must  refer  to  some  ascertained  or 
ascertainable  person,  and  that  person  must  be  the  plaint- 
iff. Odgers  on  Lib.  and  SI.,  p.  127.  But  where  the  words 
are  capable  of  having  a  special  application  to  the  plaint- 
VoL.  11—15 
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iff,  and  there  is  an  averment  that  they  were  published  of 
him,  the  action  will  lie,  although  at  first  sight  the 
words  used  may  appear  only  to  apply  to  a  class  of  indi- 
viduals and  not  to  be  specially  defamatory  of  any  par- 
ticular member  of  that  class.  Odgers  on  Lib.  and  SI., 
pages  128,  129. 

Without  further  prolonging  this  opinion,  it  is  sufficient 
to  say  that  in  our  view  the  complaint  states  a  cause  of 
action.  This  is  all  that  we  are  called  upon  to  decide. 
The  court  did  not  err  in  overruling  the  demurrer. 

Judgment  aflRrmed. 

Filed  Nov.  20, 1894. 


No.  1,148. 

Thk  State,  ex  rel.  Slinkard,  Prosecuting  Attorney, 
V,  Edwards,  Administrator. 

Dbcedbnt's  Estate. — Claim. — State  of  Indiana. — Statute  of  Limita* 
tions,— The  provision  in  section  2465,  R.  S.  1894,  that  a  claim 
against  a  decedent's  estate,  filed  after  one  year,  shall  be  barred  if 
not  filed  at  least  thirty  days  before  final  settlement  of  the  estate, 
applies  to  a  claim  of  the  State  upon  a  judgment  on  a  forfeited  recog- 
nizance bond ;  the  provision  of  the  general  statute  of  limitations 
(section  305,  R.  S.  1894),  that  'limitations  of  actions  shall  not  bar 
the  State  of  Indiana,"  does  not  apply  to  claims  against  decedents' 
estates. 

From  the  Greene  Circuit  Court. 

W.  L.  Slinkard,  Prosecuting  Attorney,  for  appellant. 
E,  Short,  for  appellee. 

Reinhard,  J. — In  view  of  the  conclusion  at  which  we 
have  arrived  in  this  case,  it  will  not  be  necessary  to  pass 
upon  the  appellee's  motion  to  dismiss  this  appeal. 

The  action  is  in  the  nature  of  a  claim  filed  against  the 
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estate  of  the  appellee's  decedent  on  behalf  of  the  State, 
by  the  prosecuting  attorney  of  the  14th  judicial  circuit. 
The  claim  is  founded  upon  a  judgment  rendered  against 
the  appellee's  decedent  in  his  lifetime  as  surety  on  the 
recognizance  bond  of  one  Peter  Stalcup.  The  bond  was 
given  in  the  Orange  Circuit  Court,  where  a  forfeiture 
was  declared  upon  the  principal's  failure  to  appear,  and, 
on  the  23d  day  of  June,  1874,  judgment  was  entered,  in 
the  Greene  Circuit  Court,  on  the  forfeited  recognizance 
against  the  principal  and  sureties. 

It  appears  that  payments  were  made  at  different  times 
upon  the  judgment,  and  upon  the  discovery  of  the  re- 
lator that  a  balance  still  remained  due  upon  the  judg- 
ment, he  immediately  filed  the  claim  against  the  estate 
of  appellee's  decedent. 

In  the  court  below,  the  appellee  filed  an  answer  in  six 
paragraphs,  the  first  of  which  was  the  general  denial; 
the  second  a  plea  of  the  fifteen  years'  statute  of  limita- 
tions; the  third  set  up  the  twenty  years'  statute;  the 
fourth  the  six  years'  statute;  the  fifth  was  an  answer  of 
payment,  and  the  sixth  a  special  plea  in  bar,  setting  forth 
at  length  the  facts  upon  which  the  appellee  relied  in  de- 
fense of  the  action. 

Demurrers  were  addressed  separately  to  each  of  the 
affirmative  answers,  and  overruled.  Proper  exceptions 
were  reserved  to  these  rulings,  and  the  cause  having 
been  put  at  issue  by  the  reply,  was  submitted  to  the 
court  for  trial,  and,  upon  request,  there  was  a  special 
finding  of  facts  and  conclusions  of  law. 

The  specification  of  er^rors  calls  in  question  the  rul- 
ings of  the  court  upon  the  demurrers,  and  the  correct- 
ness of  the  conclusions  drawn  from  the  findings.  The 
alleged  errors  are  discussed  separately  by  counsel  in  their 
briefs,  but  as  the  merits  of  the  controversy  can  be  fully 
determined  by  a  review  of  the  special  findings  and  legal 
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conclusions,  it  will  not  be  necessary  to  pass  specially 
upon  the  court's  rulings  relating  to  the  pleadings. 

The  substance  of  the  special  finding  is  that  on  the  22d 
day  of  June,  1874,  the  State  of  Indiana,  on  the  relation 
of  J.  Wesley  Tucker,  prosecuting  attorney  of  the  10th 
judicial  circuit,  then  composed  of  the  counties  of  Orange, 
Lawrence  and  Monroe,  in  said  State  of  Indiana,  recov- 
ered a  judgment,  in  the  Greene  Circuit  Court,  upon  a 
forfeited  recognizance  bond,  in  the  sum  of  $500,  against 
Peter  Stalcup  as  principal  and  Elias  Edwards,  Franklin 
Stalcup  and  George  D.  Myers  as  sureties;  that  after- 
wards, on  the  16th  day  of  May,  1877,  there  was  paid 
to  Daniel  M.  Bynum,  sheriff  of  Greene  county,  Indiana, 
upon  execution  then  in  his  hands  upon  said  judgment, 
the  sum  of  $74.30,  upon  the  principal  and  interest  of 
said  judgment,  and  that  all  the  costs  then  accrued  were 
then  paid,  in  addition  to  said  $74.30,  the  said  costs  be- 
ing paid  by  Franklin  Stalcup;  that  afterwards  said 
Franklin  Stalcup  died,  and  on  the  1st  day  of  February, 
1884,  the  administrator  of  his  estate  paid  upon  said  judg- 
ment the  further  sum  of  $381.75  to  the  clerk  of  the 
Greene  Circuit  Court,  who  receipted  for  the  same  on  the 
judgment  record;  that  said  bond,  upon  which  the  judg- 
ment was  rendered,  was  taken  in  the  Orange  Circuit 
Court  for  the  appearance  of  said  Peter  Stalcup  in  said 
court,  to  answer  the  charge  of  seduction,  upon  which  he 
had  been  indicted;  that  said  Peter  Stalcup,  having  failed 
to  appear  to  said  indictment,  the  recognizance  bond  was 
forfeited;  that  on  the  30th  day  of  May,  1884,  one  Joseph 
Henley  was  the  prosecuting  at^torney  of  said  tenth  ju- 
dicial circuit,  and  as  such  appeared  at  the  office  of  said 
clerk  of  the  Greene  Circuit  Court  and  demanded  of  the 
said  clerk  the  payment  of  said  $381.75  paid  upon  said 
judgment;  that  said  clerk  thereupon  paid  said  Henley 
the  sum  of  $356.45,  and  took  said  Henley's  receipt  for 
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the  same  upon  the  record  of  said  judgment;  that  the  said 
clerk  applied  the  residue  of  said  $381.75,  to  wit,  the  sum 
of  $25.30  upon  and  in  satisfaction  of  all  costs  on  said 
judgment  then  remaining  unpaid;  that  in  June,  1888, 
said  Elias  Edwards  died  at  said  county  of  Greene,  in- 
testate, leaving  as  his  only  heirs  at  law  a  widow  and  his 
children  and  an  estate  to  be  administered  upon;  that  on 
the  19th  day  of  May,  1888,  James  S.  Edwards  was,  by 
the  Greene  Circuit  Court,  duly  appointed  as  adminis- 
trator of  said  Elias  Edwards'  estate,  and  executed  his 
bond  with  sureties,  to  the  approval  of  said  court,  in  the 
sum  of  $10,200;  that  on  the  23d  day  of  May,  1888,  the 
said  James  S.  Edwards,  having  first  duly  qualified,  en- 
tered upon  the  discharge  of  his  duties  as  such  adminis- 
trator and  gave  notice  thereof  by  publication,  which  was 
completed  on  the  15th  day  of  June,  1888;  that  said  ad- 
ministrator fully  converted  all  the  assets  of  said  estate 
into  money  and  paid  all  debts  of  said  estate,  except  the 
balance  of  said  judgment,  and  that  after  the  payment  of 
said  debts  and  all  costs  of  settlement  he  made  a  distribu- 
tion to  the  heirs  of  the  decedent,  and  fully  and  finally 
settled  said  estate;  that  on  the  21st  day  of  March,  1893, 
said  administrator  made  out  and  filed  in  the  Greene  Cir- 
cuit Court  his  final  settlement  report  as  such  adminis- 
trator, accounting  for  and  paying  out  all  the  assets 
which  had  come  into  his  hands;  that  at  the  time  of 
filing  said  report  the  same  was,  by  the  clerk  of  the 
said  court,  set  for  hearing  upon  the  back  thereof  for 
the  first  day  of  the  April  term,  1893,  of  said  court;  that 
on  the  21st  day  of  March,  1893,  said  administrator 
gave  notice  of  the  said  final  settlement  report  and 
that  the  same  had  been  set  for  hearing  on  the  first  day  of 
the  April  term,  1893,  and  directing  therein  that  the 
creditors,  heirs  and  legatees  of  said  Elias  Edwards,  de- 
ceased, appear  in  the  Greene  Circuit  Court   and  show 
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cause,  if  any,  why  said  final  settlement  report  should 
not  be  approved;  that-  said  notice  of  the  filing  of  said 
final  settlement  report  and  the  time  and  place  of  hearing 
thereof  was  duly  given  by  publication  for  three  weeks 

\  successively  in  the  Bloomfield  Democrat,  a  weekly  news- 

s  paper  of  general  circulation,  printed  and  published  in 

Greene  county,  Indiana,  and  by  posting  up  a  written  no- ' 

i  tice  at  the  court  house  door  in  the  town  of  Bloomfield, 

in  Greene  county,  Indiana,  which  notice  was  fully  com- 

^  pleted  on  the  1st  day  of  April,  1893;  that  on  the  15th 

day  of  March,  1893,  William  L.  Slinkard,  prosecuting 
attorney  in  and  for  the  fourteenth  judicial  circuit  of  said 
State,  composed  of  the  counties  of  Greene  and  Sullivan, 

*  made  out  and  filed  a  claim  against  said  estate  upon -said 

judgment  on  said   recognizance  bond   in   the   sum    of 

}:  $1,500,  and  caused  the  same  to  be  docketed  upon  the  ap- 

pearance docket  of  said  court  as  a  claim  pending  against 
said  estate;  that  said  claim  was  not  allowed  nor  paid  by 
said  administrator  of  said  estate;  that  the  said  Slinkard, 
prosecuting  attorney,  as  aforesaid,  had  no  actual  knowl- 
edge of  the  existence  of  said  judgment  until  the  day  he 

-  made  out  and  filed  said  claim,  as  aforesaid. 

Upon  these  facts  the  court  made  the  following  conclu- 
sion of  law: 

"1.  That  claim  of  plaintiff  herein  is  barred  and  that 
plaintiff  is  not  entitled  to  recover  in  this  action." 

It  will  be  observed  from  the  special  finding,  that  the 
judgment  was  recovered  on  the  22d  day  of  June,  1874; 
that  appellee  was  appointed  administrator  in  May, 
1888;  that  the  claim  was  filed  on  the  15th  day  of  March, 
1893;  that  the  final  settlement  report  was  filed  on  the 
21st  day  of  March,  1893,  and  set  for  hearing  on  the  first 
day  of  the  April  term,  1893,  of  the  court.  It  will  thus 
be  seen  that  a  period  of  nearly  nineteen  years  had  elapsed 
from  the  rendition  of  the  judgment  until  the  commence- 
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ment  of  this  action;  that  the  claim  was  not  filed  until 
nearly  five  years  after  the  appointment  of  the  adminis- 
trator, and  only  six  days  before  the  filing  of  the  final  set- 
tlement report. 

We  pass  over  the  question  as  to  whether  or  not  the 
claim  was  barred  by  any  of  the  statutes  of  limitations  as 
pleaded  in  the  answers  of  the  appellee.     It  is  provided 
by  statute  that  if  a  claim  be  filed  after  the  expiration  of 
one  year  from  the  giving  of  notice  by  the  administrator 
of  his  appointment,  it  shall  be  prosecuted  solely  at  the 
expense  of  the  claimant,  and  if  not  filed  at  least  thirty 
days  before  final  settlement  of   the  estate   it   shall   be 
barred,  except  as  otherwise  provided  in  case  of  liabilities 
of  heirs,  devisees  and  legatees.    R.  S.  1894,  section  2465. 
It  has  been  repeatedly  held  under  this  statute,  that  if 
^lie  claim  be  not  filed  at  least  thirty  days  before  the  filing 
^f  the  final  report,  it  is  barred,  and  the  fact  that  it  was 
^^  file  before  the  final  report  was  approved  will  not  save 
\t.  Schrichte  v.  Stite's  Estate,  127  Ind.  472;  Roberts  v. Spen- 
cer, JExr., 112  Ind.  81;  Roberts  v.  Spencer^  Exr. ,112  Ind.85. 
If  this  were  an  ordinary  claim,   therefore,  filed  and 
prosecuted  on  behalf  of  a  natural  person,  or  of  a  corpo- 
ration, there  is  no  question  that  no  recovery  could  be  had 
upon  it.     Does  the  fact  that  the  State  is  the  claimant 
change  the  rule? 

Section  305,  R.  S.  1894,  enacts  that  "limitations  of 
actions  shall  not  bar  the  State  of  Indiana  except  as  to 
sureties."     Granting  without  deciding  that  the  appel- 
lee's decedent  does  not  occupy  the  position  of  a  surety  in 
the  judgment,  the  question  arises,  does  the  section  of  the 
statute  just  quoted  apply  to  the  limitation  provided  in 
section  2465,  supra  f    We  are  of  opinion  that  it  does  not. 
^e  think  it  has  reference  to  the  ordinary  statutes  of 
"Citation  contained  in  the  sections  preceding  section 
^^^>  supra,  in  the  chapter  of  the  code  relating  to  civil 
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procedure.  It  is  our  opinion  that  the  State  is  as  effect- 
ively barred  from  prosecuting  a  claim  against  a  dece- 
dent's estate  which  was  not  filed  at  least  thirty  days  be- 
fore the  filing  of  the  final-settlement  report  as  any  other 
claimant  would  be  barred.  If  the  State  may  never  be 
barred  from  filing  and  prosecuting  a  claim  against  es- 
tates of  deceased  persons,  then  it  may  prosecute  such 
claims  even  after  the  final  report  is  made  and  approved 
and  the  administrator  or  executor  is  discharged,  and  it  is 
not  and  will  not  be  contended  that  this  may  be  done. 

Section  305,  supra^  is  applicable  to  all  claimants.  Of 
course  if  the  claim  is  otherwise  barred  by  the  limitation 
prescribed  in  the  civil  code,  it  will  be  barred  without 
reference  to  the  provision  contained  in  sectioA  2465,  su- 
pra, except  where  the  State  is  the  claimant  and  the  de- 
cedent did  not  occupy  the  position  of  a  surety. 

The  learned  prosecuting  attorney  contends  that  an  ex- 
ception should  be  made  for  the  reason  that  in  the  pres- 
ent case  the  claim  was  not  discovered  until  the  very  day 
of  its  filing.  If  this  were  a  sufficient  excuse,  we  can  not 
concede  its  existence  in  point  of  fact.  Presumably  there 
were  other  officers  of  the  State  whose  duty  it  was  to  look 
after  the  collection  of  the  judgment  before  the  relator's 
accession  into  office.  If  these,  or  any  of  them,  had  ex- 
ercised the  same  diligence  as  the  relator,  we  see  noreason 
why  the  claim  might  not  have  been  filed  and  collected 
long  before  the  final  report  was  filed.  Their  laches  may 
constitute  sufficient  ground  for  rendering  them  liable  on 
their  official  bonds,  perhaps,  but  it  furnishes  no  excep- 
tion to  the  statutory  rule  that  such  claims  must  be  filed 
at  least  thirty  days  prior  to  the  filing  of  the  final  report. 

We  think  the  court  reached  the  proper  conclusion 
from  the  facts  found,  and  that  there  is  no  reversible  er* 
ror  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  2, 1894. 
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No.  1,351. 

MoFFiTT  V.  Phenix  Insurance  Company. 

Insurance. — Transfer  and  Assignment, — Waiver  of  Conditions  as  to  No- 
tice  and  Indorsement, — Conditions  in  a  fire  insurance  policy  provid- 
ing that  the  policy  shall  be  void  if  written  notice  of  a  transfer  of 
the  property  be  not  given,,  or  if  the  policy  be  assigned  before  loss 
without  the  assent  of  the  insurer  indorsed  thereon,  may  be  waived. 

8am£. — Assenting  to  Assignment. —  What  is  Sufficient. —In  assigning  a 
policy,  any  method  of  assent  by  which  the  insurer  leads  the  assured 
to  consider  that  the  assignment  is  sufficient,  is  all  that  is  required. 

Same. —  What  Amounts  to  Waiver  of  Conditions. — Where  at  the  time  of 
the  transfer  of  insured  property  the  insurer  is  orally  notified  of  the 
transfer  and  assignment,  and,  having  the  policy  in  its  possession, 
with  nearly  five  years  to  run,  consents  thereto,  and  does  not  avail 
itself  of  its  right  to  cancel  the  policy,  but  fails  to  indorse  its  con- 
sent  upon  the  policy,  its  conduct  is  such  as  to  mislead  the  assured 
and  his  assignee,  and  the  conditions  requiring  written  notice  of 
transfer,  and  requiring  indorsement  upon  the  policy,  will  be  deemed 
waived. 

Same. — Consent  to  Transfer. — Effect  as  to  Assignment.— The  insured's 
consent  to  a  transfer  of  the  property  will  not  be  effective  as  to  an 
assignment  of  the  insurance  to  the  grantee  unless  such  consent  is 
given  with  knowledge  that  it  is  the  purpose  and  agreement  of  the 
assured  and  his  grantee  to  transfer  the  insurance  as  well  as  the 
property. 
Same. — Assignment  After  Loss, — A  policy  of  insurance,  after  the  de- 
struction of  the  property,  becomes  a  mere  chose  in  action,  and  may 
be  assigned  as  such. 

Same. — Conditions  Precedent. — Pleading, — A  general  averment  that  the 
insured  and  his  grantee  and  assignee  have  performed  all  the  condi- 
tions of  the  'policy  on  their  part  to  be  performed  is  a  sufficient 
pleading  of  the  conditions  precedent. 

From  the  Marion  Circuit  Court. 

W,  F.  Rooker,  for  appellant. 

S,  N.  Chambers,  S.  0.  Pickens  and  C.  W  Moores,  for 
appellee. 

LoTZ,  C.  J. — The  appellant  sued  the  appellee  on  a  fire 
insurance  policy.    The  court  below  sustained  a  demurrer 
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for  want  of  facts, to  each  paragraph  of  her  complaint. 
These  rulings  are  the  errors  assigned  in  this  court. 

The  facts  as  alleged  in  the  first  paragraph  are,  in  sub- 
stance, that  on  the  9th  day  of  January,  1893,  the  defend- 
ant (appellee),  for  value,  executed  its  policy  of  insurance 
whereby  it  agreed  to  indemnify  one  F.  B.  Rooker  against 
loss  or  damages  by  fire  to  an  amount  not  to  exceed  the 
actual  cash  value  of  the  property  described  in  the  policy, 
and  in  no  event  to  exceed  $600  on  said  Rooker  ^s  one  and 
one-half  story  frame  dwelling  occupied  by  the  assured, 
and  $200  on  his  frame  barn,  situate  on  certain  described 
real  estate  in  Hamilton  county,  Indiana;  that  on  the 
first  day  of  March,  1893,  Rooker  sold  to  the  plaintiff  the 
premises  and  property  described  in  said  policy;  that  at 
the  time  of  said  sale  the  defendant  was  notified  that 
plaintiff  had  purchased  the  property  and  gave  its  consent 
thereto;  that  at  the  time  such  notice  was  given,  the  de- 
fendant had  the  policy  in  its  possession;  that  on  the  29th 
day  of  March,  1893,  the  dwelling  house,  while  still  oc- 
cupied by  Rooker,  was  totally  destroyed  by  fire  originat- 
ing from  causes  unknown;  that  the  actual  cash  value  of 
said  house  immediately  preceding  its  destruction  was 
$1,200;  that  within  six  days  after  such  loss  said  defend- 
ant was  orally  notified  thereof  by  plaintiff;  that  upon 
such  notice  being  given,  defendant  immediately  repudi- 
ated its  previous  consent  given  to  said  transfer,  and  gave 
as  its  reason  therefor  that  said  consent  was  not  expressed 
in  writing,  and  declined  to  treat  further  with  plaintiff 
concerning  said  loss;  that  the  plaintiff  has  performed 
and  offered  to  perform  all  and  singular  the  duties  and 
obligations  imposed  upon  said  Rooker  and  upon  the 
plaintiff  under  the  terms  and  conditions  of  said  polioy; 
that  the  defendant  wrongfully  declines  and  has  refused 
to  adjust  or  pay  such  loss. 

The  second  paragraph  differs  from  the  first,  in  that  it 
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is  averred  that  on  the  18th  day  of  April,  1893,  the  de- 
fendant confirmed  its  consent  to  the  transfer  of  said 
property  as  previously  given  in  parol  by  a  memorandum 
in  writing  indorsed  upon  the  policy.  This  written 
memorandum  is  in  these  words:  ''The  Phenix  Insur- 
ance Company  hereby  consents  that  the  interest  of  F. 
B.  Rooker  in  the  within  policy  be  assigned  to  Jane  Mof- 
fitt, subject,  nevertheless,  to  all  the  conditions  contained 
therein.  April  18,  1893.  Signed  in  behalf  of  the  com- 
pany: W.  A.  Wainwright,  agent.''  A  copy  of  the  pol- 
icy is  made  an  Exhibit  to  each  paragraph. 

The  policy,  among  other  things,  contains  the  follow- 
ing provisions: 

"If  the  property  be  sold  or  transferred  *  *  *  or 
any  change  takes  place  in  the  title  or  possession  ♦  *  *, 
or  if  this  policy  shall  be  assigned  before  a  loss,  without 
the  consent  of  the  company  indorsed  hereon,  this  policy 
shall     *     *     *     be  void. 

<t*  «  •  wrj^en  thg  property  insured  shall  be  sold 
or  encumbered,  or  otherwise  disposed  of,  written  notice 
shall  be  given  to  the  company  of  such  sale  or  encum- 
brance or  disposal,  and  its  assent  thereto  indorsed  here- 
on, otherwise  this  insurance  on  said  property  shall  im- 
mediately terminate.     •     •     ♦ 

"It  is  understood  and  agreed  that  agents  of  this  com- 
pany have  no  authority  in  any  manner  or  by  act  or 
omission  whatsoever,  either  before  or  after  making  this 
contract,  to  waive,  alter,  modify,  strike  from  this  policy 
or  otherwise  change  any  of  its  conditions  or  restrictions 
except  by  distinct  specific  agreement  clearly  expressed 
and  indorsed  hereupon,  and  signed  by  the  agent  making 
it.  Nor  shall  silence  upon  receipt  of  notice  of  breach  of 
any  condition  or  restriction  herein,  or  failure  to  declare 
this  policy  forfeited  thereby,  or  the  issuance  of  any  re- 
newal or  new  policy,  or  the  acceptance  of  any  premium 
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or  other  money,  or  any  other  act  or  omission  whatsoever 
by  any  agent  of  this  company,  whether  with  or  without 
knowledge  of  such  breach,  or  whether  before  or  after 
making  this  contract,  work  any  waiver  of  such  condi- 
tions  or  restrictions,  or  effect  any  estoppel  against  this 
company  or  deprive  it  of  any  forfeiture  or  defense,  either 
in  law  or  in  equity,  to  an  action  upon  this  policy." 

It  also  appears  from  the  policy,  that  it  was  to  continue 
for  the  period  of  five  years  from  the  9th  day  of  January, 
1893,  and  that  the  premium  paid  was  the  sum  of  $12, 

It  is  also  provided  that  *'This  insurance  may  be  ter- 
minated at  any  time  at  the  request  of  the  assured,  m  which 
case  the  company  shall  retain  only  the  customary  short 
rates  for  the  time  the  policy  has  been  in  force.  The  in- 
surance may  also  be  terminated  at  any  time  at  the  option 
of  the  company,  on  giving  notice  to  that  effect,  and  re- 
funding a  ratable  proportion  of  the  premium  for  the 
unexpired  term  of  the  policy." 

A  contract  of  fire  insurance  is  a  contract  of  indemnity. 
It  is  an  engagement  to  make  good  loss  that  may  be  sus- 
tained. Unless  the  assured  has  a  pecuniary  interest  in 
the  property  or  thing,  there  is  nothing  upon  which  the 
principles  of  indemnity  can  operate.  The  subject  of  the 
indemnity  is  not  the  particular  article  or  building  named 
in  the  contract  (although  generally  so  called),  but  the 
interest  the  assured  has  in  the  property  or  thing.  It  is 
therefore  necessary  that  the  party  insured  should  have 
an  interest  in  the  property  at  the  time  the  policy  is  writ- 
ten and  at  the  time  of  its  loss.  As  it  is  not  possible  to 
insure  a  thing  against  destruction,  insurance  means  to 
indemnify  the  owner  of  the  thing  from  loss  or  damage- 
A  contract  of  insurance  is  personal  as  to  the  assured. 
It  is  not  such  an  incident  to  property  as  will  pass  to 
an  alienee  or  vendee.  The  character  of  the  assured  is  an 
important  element  in  the  contract,  and  one  person  can 


MAY  TERM,  1894.  237 

Moffitt  V,  The  Phenix  Insurance  Company. 

not  be  substituted  for  another  without  the  consent  of  the 
insurer.  These  various  propositions  are  so  well  estab- 
lished as  to  need  no  citation  of  authorities  to  support 
them.  The  appellant  concedes  their  correctness,  but  con- 
tends that  when  the  appellee  received  notice  of  the  trans- 
fer of  the  property,  and  consented,  there  to,. retaining  the 
unearned  premium,  it  was  in  legal  effect  an  assign- 
ment of  the  policy  or  the  creation  of  a  new  contract  be- 
tween her  and  the  appellee  by  parol;  that  the  conditions 
in  the  policy,  to  the  effect  that  written  notice  of  the  sale 
or  transfer  of  the  property  must  be  given,  or  if  the  policy 
be  assigned  before  loss,  without  the  consent  of  the  com- 
pany indorsed  thereon,  shall  terminate,  or  render  void 
the  policy,  are  conditions  that  may  be  waived. 

It  is  well  settled  that  a  contract  of  insurance  may  be 
made  in  parol.  Commercial,  etc..  Assurance  Co.  v.  State, 
ezrel,  113  Ind.  331  (338). 

If  the  contract  may  itself  be  created  in  parol  we  know 
of  no  valid  reason  why  it  may  not  be  assigned  in  parol. 
It  is  true  that  the  parties  may  stipulate  how  the  assign- 
ment shall  be  made,  and  ordinarily  the  mode  prescribed 
should  be  followed,  but  such  conditions  are  conditions 
for  the  benefit  of  the  insurer,  and  may  by  him  be  waived. 
The  assignment  of  the  policy  to  the  purchaser  of  the 
property  is  the  creation  of  a  new  contract. 

In  Continental  Ins.  Co.  v.  Munns,  120  Ind.  30  (34), 
the  court  by  Mitchell,  J.,  said:  *'An  assignment  of  an 
insurance  policy  without  a  transfer  of  the  property  in- 
sured, would  be  an  idle  ceremony  so  far  as  transferring  * 
any  beneficial  interest  in  the  contract.  On  the  other 
hand,  the  transfer  of  the  property  insured  suspends  the 
operation  of  the  policy,  which  becomes  inoperative  for 
want  of  a  subject-matter  to  act  upon,  until  by  the  assign- 
ment and  assent  of  the  company  a  new  contract  of  in- 
surance, embodying  the  same  terms  and  conditions  as 
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the  old,  arises  between  the  latter  and  the  purchaser. 
The  contract  of  insurance  thus  consummated  arises  di- 
rectly between  the  purchaser  and  the  insurance  compa- 
ny, to  all  intents  and  purposes  the  same  as  if  a  new 
policy  had  been  issued  embracing  the  terms  of  the  old." 

This  court,  in  New  v.  German  Ins.  Co.,  etc.,  5  Ind. 
App.  83,  in  speaking  of  the  consent  of  the  insurer  to  the 
assignment  of  the  policy,  said:  "Such  consent  is  equiv- 
alent to  the  creation  of  a  new  contract  between  the  as- 
signee and  the  insurer,  according  to  the  terms  of  the 
policy  assigned.  It  is  not  strictly  an  assignment  but  the 
making  of  a  new  contract.'' 

It  follows  from  this  that  when  the  appellant  notified 
the  appellee  of  the  transfer  of  the  property  a  new  con- 
tract of  insurance  was  in  contemplation,  and  the  terms 
and  conditions  of  the  old  contract  was  to  be  the 
basis  of  the  new.  Had  they  pursued  the  course  pro- 
vided in  the  policy,  it  would  have  been  necessary 
to  give  notice  in  writing  to  the  appellee  of  the  con- 
templated transfer,  and  for  the  appellee  to  have  indorsed 
its  consent  to  the  transfer  upon  the  policy.  The  assign- 
ment or  new  contract  would  then  have  been  completed* 
Surely  the  company  could  waive  the  notice  in  writing. 
It  is  averred  that  it  gave  its  consent  to  the  transfer,  and 
that  it  then  had  the  policy  in  its  possession.  The  in- 
dorsement of  the  consent  on  the  policy  was  an  act  to  be 
done  by  it  and  not  by  the  appellant.  But  a  still  stronger 
consideration  for  holding  that  the  appellee  waived  these 
requirements  is,  that  at  the  time  of  the  transfer  but  a 
small  amount  of  the  premium  had  been  earned.  The 
policy  had  nearly  five  years  yet  to  run.  Had  the  appel- 
lee refused  to  give  its  consent  to  the  transfer,  then  the 
assured  named  in  the  policy  would  have  had  the  right 
to  cancel  it  at  short  rates  and  the  unearned  premium  re- 
turned.    The  company  also  had  the  right  to  cancel  the 
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policy  at  any  timQ  at  its  option  upon  the  same  terms.  It 
did  not  avail  itself  of  this,  nor  did  it  give  the  assured  an 
opportunity  to  do  so.  By  its  acts  it  misled  the  assured 
and  his  assignee  to  their  injury  and  to  its  own  gain. 
Had  it  refused  its  assent,  the  appellant  would  then  have 
had  an  opportunity  to  obtain  insurance  elsewhere. 

In  assigning  a  policy,  any  method  of  assent  by  which 
the  insurer  leads  the  assured  to  consider  sufficient  is  all 
that  is  required.  Shearman  y.  Niagara,  etc.,  Ins,  Co,,  2 
Sweeny  (N.  Y.)  470;  Fogg  v.  Middlesex,  etc,  Ins.  Co,, 
10  Cush.  337. 

It  has  also  been  held  that  the  insurer  may  indorse  his 
assent  after  the  sale,  though  a  clause  provides  that  in  the 
case  of  a  transfer  of  the  property  without  the  company's 
consent  the  policy  should  be  void.  Gilliat  v.  Paw- 
tucket,  etc.,  Ins.  Co.,  8  R.  I.  282. 

The  case  of  Phenix  Ins.  Co.  v.  Hart,  (111.)  36  N.  E. 
Rep.  990,  is  a  well  considered  case  bearing  upon  some 
of  the  questions  here  involved.  There  a  policy  upon  a 
farm  building  declared  that  any  change  in  the  title  or 
interest  of  the  assured  in  the  property  without  the  con- 
sent of  the  company  indorsed  thereon  would  render  the 
policy  void.  The  insured  mortgaged  a  part  of  the  farm, 
but  not  the  part  on  which  the  house  stood,  and  asked 
the  company's  local  agent  whether  it  was  necessary  to 
have  the  company's  consent  indorsed  on  the  policy.  It 
was  held  that  the  agent's  reply  that  it  was  not  necessary 
was  a  waiver  by  the  company  of  the  condition.  Citing 
in  support  thereof.  May  on  Insurance,  section  143;  IHi- 
nois  Fire  Ins.  Co.  v.  Stanton,  57  111.  354;  Williamsburg, 
etc.,  Ins,  Co.  v.  Cary,  83  111.  453. 

It  is  also  held  in  the  same  case  that  a  stipulation  in 
the  policy  that  the  conditions  of  the  policy  can  be  waived 
only  by  the  general  agent  in  writing  does  not  render  an 
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oral  waiver  by  a  local  agent  inoperatiye,  since  such  stip- 
ulation may  itself  be  waived. 

As  opposed  to  the  rules  announced  in  the  Illinois 
cases  above  cited  the  appellee  cites  and  relies  upon  Lang- 
don  V.  Minn,  etc,  Ins.  Assn.,  22  Minn.  193.  We  think, 
however,  that  the  rules  announced  by  the  Illinois  court 
the  more  equitable.  The  appellee  also  cites  a  number  of 
cases  which  hold  that  mere  notice  or  knowledge  on  the 
part  of  the  company  of  a  change  in  interest  or  the  breach 
of  the  conditions  does  not  operate  as  Sk  waiver  of  the  con- 
ditions. Lahiff  V.  Aahuelot  Ins.  Co.,  60  N.  H.  75;  Mc- 
Niemey  v.  Agricultural  Ins.  Co.,  48  Hun,  239;  Smith 
V.  Pheniz  Ins.  Co.,  23  Pac.  Rep.  383. 

The  averments  in  the  case  at  bar  go  much  farther  than 
notice  or  knowledge  of  the  transfer.  Consent  to  the 
transfer  on  the  part  of  the  appellee  is  averred. 

The  averments  with  reference  to  notice  and  consent 
to  the  transfer  are  indefinite.  The  remedy  under  such 
circumstances  is  by  motion  to  make  more  specific.       • 

The  averments  sufficiently  show  that  Rooker  had  an 
interest  in  the  property  at  the  time  the  policy  was  exe- 
cuted, and  that  the  appellant  had  an  interest  at  the  time 
of  its  destruction  within  the  rules  laid  down  in  Phoenix 
Ins.  Co.  V.  Benton,  87  Ind.  132.  The  general  averments 
that  the  appellant  and  Rooker  had  performed  all  the 
conditions  on  their  part  is  a  suflBcient  pleading  of  the 
conditions  precedent.  Louisville,  etc.,Y.  Durland,  123 
Ind.  544;  Commercial,  etc.,  Assurance  Co.  v.  State,  ex  rel., 
supra. 

Other  objections  made  to  the  first  and  second  para- 
graphs are  the  want  of  an  averment  that  the  transfer  or 
assignment  of  the  policy  formed  any  part  of  the  transfer 
of  the  title,  or  that  appellee  had  any  notice  or  knowledge 
of  any  agreement  between  Rooker  and  MoflBtt  to  assign 
or  transfer  the  insurance.     A  mere  naked  consent  to  the 
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transfer  of  the  property  could  not  operate  either  as  a 
waiver  of  the  conditions  of  the  policy  or  as  an  estoppel. 
To  be  effective  as  an  assignment  or  a  new  contract  of  in- 
surance between  the  appellant  and  appellee,  the  consent 
must  have  been  given  with  the  knowledge  that  it  was  the 
purpose  and  agreement  of  Rooker  and  MoflSt  to  transfer 
the  insurance  as  well  as  the  property.  For  want  of  such 
averments,  these  paragraphs  must  be  held  insufficient. 

The  third  paragraph  alleges  the  issuing  of  the  policy 
to  Rooker,  the  destruction  of  the  house  and  the  sub- 
a^juent  assignment  of  the  policy  to  the  appellant.  After 
the  destruction  of  the  house,  the  policy  became  a  mere 
chose  in  action  and  might  be  assigned  like  any  other 
chose  in  action.     This  paragraph  was  sufficient. 

Judgment  reversed  at  costs  of  appellee,  with  instructions 
to  overrule  the  demurrer  to  the  third  paragraph  of  com- 
plaint, and  for  further  proceedings  in  accordance  with 
this  opinion. 

Filed  Nov.  16, 1894. 
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PouDiNG. — Argumentative  Denial, — Demurrer.  —  Available  error  can 
not  be  predicated  apon  the  overraling  of  a  demurrer  to  a  special 
paragraph  of  reply  which  is  good  as  an  argamentative  denial  of  the 
facts  averred  in  the  answer  to  whicb  it  is  addressed. 

Paymbnt.— 0/  Sum  Less  than  Debt.— Effect  of.— The  payment  of  a 
8am  less  than  the  amount  actually  due  will  not  operate  as  a  satis- 
faction of  the  entire  debt,  even  though  a  receipt  in  full  be  given, 
unless  there  is  a  positive  agreement  to  receive  the  sum  paid  in  full 
discharge. 

SA3n.—AppHeation  of  Credits. — Judgment.— Where  an  action  Involves 
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several  claims  it  is  not  material  how  credits  due  the  defendant  are 
applied  by  the  jury  where  there  will  be  in  any  event  a  balance 
which  will  form  the  basis  of  a  simple  money  judgment. 

Deed. — Mortgage, — Lease, — Laiidlord  and  Tenant. — Set-Off, — Estoppel. 
— A  party  who  has  the  legal  title  to  land,  and  treats  the  property  as 
his  own  by  leasing  it  to  another,  can  not  as  against  the  latter,  while 
seeking  to  recover  rent  from  him  as  tenant,  assert  that  his  deed  is 
a  mortgage,  and  obtain  a  set-oSof  the  alleged  mortgage  debt  against 
a  demand  preferred  by  his  lessee. 

Same. — Instruction  Assuming  Character  of  Instrument. — ^Where  in  ft 
trial  by  jury  it  is  a  disputed  question  as  to  whether  an  instrument 
is  a  deed  or  mortgage,  it  is  proper  to  refuse  to  give  an  instruction 
which  assumes  that  the  transaction  amounts  to  a  mortgage. 

Instruction  to  Jury. — Must  be  Applicable, — An  instruction  which  ia 
not  applicable  to  the  case  made  by  the  evidence  will  be  properly 
refused. 

Same. — Burden  of  Proof, — An  instruction  as  to  the  burden  of  proof, 
even  if  technically  inaccurate,  will  not  avail  to  reverse  a  judgment 
where,  when  considered  in  connection  with  other  instructions  given, 
the  case  is  properly  put  to  the  jury. 

Attorney  and  Client. — Care  and  Skill, — Soundness  of  Opinions. — /»- 
struction. — An  instruction  that  an  attorney  is  responsible  to  his 
client  only  for  the  want  of  ordinary  care  and  skill,  and  reasonable 
diligence,  and  that  the  skill  required  has  reference  to  the  character 
of  the  business  undertaken ;  that  if  he  is  employed  to  bring  suit, 
and  undertakes  to  do  so  but  negligently  fails,  he  is  liable  for  result- 
ing loss ;  that  there  is  no  implied  agreement  that  the  attorney  will 
guarantee  the  success  of  his  proceedings  or  the  soundness  of  his 
opinions ;  that  he  only  undertakes  to  avoid  errors  which  no  member 
of  his  profession  of  ordinary  prudence,  diligence  and  skill  would 
commit,  is  sound. 

Costs.  —Apportionment,— "Where  witnesses  testify  upon  issues  as  to 
which  the  defendant  prevails,  and  also  testify  to  other  matters  in- 
volved  in  the  action,  the  costs  should  abide  the  result  of  the  trial. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner,  L.  E.  Kepler  and  T.  J.  Study,  for  ap^ 

pellant. 

H,  C.  Fox  and  /.  F,  Robhins,  for  appellee. 

Reinhard,  J. — Action  by  the  appellee  against  the  ap- 
pellant on  an  account  for  attorney's  fees,  office  rent  and 
the  use  of  a  law  library,  amounting,  in  the  aggregate,  as 
charged  in  the  bill  of  particulars,  to  $1,500. 
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Answer  in  twelve  paragraphs,  consisting  of  general 
denial,  payment,  set-offs  and  counterclaim.  Reply  in 
three  paragraphs.  Trial  by  jury,  and  verdict  in  favor  of 
appellee  for  $565.  Appellee  remitted  $41.90,  and  the 
court  rendered  judgment  for  $523.10. 

The  first  specification  of  error  relied  upon  is  the  over- 
ruling of  the  appellant's  demurrer  to  the  third  paragraph 
of  the  appellee's  reply  to  the  sixth  and  seventh  para- 
graphs of  the  answer. 

To  determine  correctly  the  suflBciency  of  this  para- 
graph of  the  reply,  it  is  necessary  to  look  to  the  two 
paragraphs  of  answer  to  which  it  is  addressed.  In  the 
sixth  paragraj)h  of  the  answer,  which  is  a  set-oft  amount- 
ing to  $336.61,  it  is  averred  in  substance  that  on  the  4th 
day  of  April,  1888,  the  appellee  owed  the  appellant  $100, 
which  is  due  and  unpaid,  and  that  on  or  about  that  day 
the  appellee  contracted  for  and  purchased  forty-five  acres 
of  land  in  Adams  county,  Ohio,  and  caused  the  same  to 
be  conveyed  to  the  appellant;  that  at  the  same  time,  and 
as  a  part  of  the  same  transaction,  the  appellee  and  the 
appellant  entered  into  a  written  agreement,  filed  here- 
with as  exhibit  *'E,"  for  the  repayment  of  said  $100, 
which  appellant  then  owed  appellee,  and  for  the  further 
sum  of  $150  which  appellant,  on  said  day,  loaned  the 
appellee,  and  which  is  also  due  and  unpaid,  making  in 
all  the  sum  of  $250;  that  the  said  $250  mentioned  in  the 
written  agreement,  and  the  rent  therein  mentioned,  which 
was  intended  as  the  interest  on  said  money  at  the  rate  of 
eight  per  cent,  per  annum,  remains  due  and  unpaid;  that 
the  real  estate  was  conveyed  to  appellant  as  aforesaid,  and 
the  said  written  agreement  was  executed  to  secure  the  pay- 
ment of  said  money;  thatbythe  terms  of  said  written  agree- 
ment the  appellee  was  also  to  pay  the  taxes  on  said  real  es- 
tate, but  that  he  has  wholly  failed  to  do  so,but  has  allowed 
the  same  to  become  delinquent,  and  that  appellant  was 
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required  to  pay  them,  all  of  which  sums  remain  due  and 
unpaid,  and  which  appellant  offers  and  pleads  as  a  set- 
off to  an  equal  sum  of  said  alleged  indebtedness  sued  on 
by  appellee. 

The  seventh  paragraph  of  the  answer  is  also  a  set-off 
for  $77.61,  and  has  reference  to  the  same  transaction, 
setting  forth  the  same  written  agreement  and  making  it 
an  exhibit.  This  paragraph  treats  the  land  transaction 
as  an  absolute  sale,  and  claims  there  is  due  from  appellee 
to  appellant  the  rent  which  has  accrued  under  the  agree- 
ment, and  the  taxes  which  the  appellee  was  to  pay,  but 
which,  owing  to  appellee's  failure  to  do  so,  were  paid  by 
the  appellant. 

The  substance  of  the  written  agreement,  which  is 
pleaded  as  the  foundation  of  both  the  sixth  and  seventh 
paragraphs  of  the  answer,  is  that  the  appellant  has  leased 
to  the  appellee  certain  real  estate  in  Adams  county,  Ohio, 
which  is  fully  described,  for  the  period  of  three  years, 
for  the  following  rents,  viz.:  the  taxes  on  said  land  and 
the  sum  of  $20  per  annum  in  cash;  also  all  repairs  on 
the  property,  the  rents  to  be  paid  quarterly  in  advance. 
The  taxes  were  to  be  paid  by  the  appellee  in  addition  to 
said  $20  a  year,  as  rent,  and  before  they  became  delin- 
quent. It  was  further  agreed  that  appellant  should  con- 
vey and  warrant  (except  taxes)  all  bis  right,  title  and 
interest  in  said  land  to  the  order  of  appellee  for  $250,  at 
any  time  within  three  years  from  the  date  of  the  instru- 
ment: Provided,  that  appellee  kept  the  taxes  paid  up  be- 
fore they  became  delinquent,  paid  the  cash  rent  as  spec- 
ified, and  kept  the  property  and  improvements  in  as 
good  condition  of  repair  as  they  were  then  in;  that  if 
appellee  failed  to  pay  the  taxes,  or  rent,  or  the  $250, 
when  any  part  thereof  became  due,  he  should  forfeit  all 
right  to  the  possession  or  ownership  of  the  property,  and 
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appellant  was  to  have  full  power  to  take  possession  for 
his  own  use  forever. 

The  third  paragraph  of  the  reply,  to  which  the  de- 
murrer was  addressed,  undertakes  to  explain,  and  give 
in  detail  the  consideration  for  the  $100  which  the  an- 
swer  avers  to  be  a  portion  of  the  consideration  for  the 
Ohio  land  transaction,  showing  it  to  be  another  real 
estate  transaction  concerning  a  lot  in  Cambridge  City,. 
Indiana,  which  the  appellant  had  purchased  for  appellee, 
and  the  legal  title  to  which  was  in  the  appellant,  and 
which  lot  was  taken  in  exchange  by  the  owner  of  the 
Ohio  land,  in  part  payment  for  the  same.  It  is  then 
averred  that  appellant  was  to  hold  the  Ohio  land  until 
April  4,  1891,  when,  at  the  election  of  appellee,  he  was  to 
convey  said  land  to  appellee  for  $250,  and  an  additional 
sum  equalling  the  taxes  on  said  property  and  interest 
on  said  $250  at  the  rate  of  eight  per  cent.,  and  that  the 
lease  and  instrument  of  writing  set  out  in  the  sixth  and 
seventh  paragraphs  of  answer  was  made  to  show  said 
facts,  and  to  secure  the  appellant  as  to  said  matters,  pro- 
vided the  appellee  elected  to  take  said  land;  that  in 
truth  and  in  fact  the  appellee  was  never  in  possession 
of  said  Ohio  land,  but  the  same  was  always  in  the  pos- 
session of  appellant;  that  appellee  never  elected  to  take 
said  land  under  his  option  in  said  agreement,  and  the 
time  for  said  election  having  long  since  passed,  the  ap- 
pellant has  become  the  absolute  owner  of  the  same,  and 
no  part  of  the  amounts  named  in  said  answers  are 
therefore  owing  from  appellee  to  appellant. 

The  construction  of  the  contract  relied  upon  by  both 
parties  involves  many  intricate  and  far-reaching  ques- 
tions concerning  the  effect  of  the  conveyance  to  the  ap- 
pellant, the  nature  of  his  title,  and  the  interest  of  the 
appellee  in  the  same.  The  appellant  holds  the  legal 
I  title  to  the  property.     The  appellant  insists  that  his  deed 
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is  only  a  mortgage  to  secure  certain  debts  owing  to  him 
by  the  appellee,  and  which  the  appellant  seeks  to  set  off 
against  a  corresponding  amount  that  might  be  found 
due  the  appellee.  The  appellee  contends  that  the  con- 
tract amounts  to  a  conditional  sale  of  the  land  by  the 
appellant  to  the  appellee;  that  the  conveyance  to  appel- 
lant was  not  as  a  security,  but  that  it  was  made  for  the 
consideration  of  his  indebtedness  to  the  appellant,  upon 
the  condition  that  appellee  might  purchase  it  from  ap- 
pellant within  three  years,  at  a  certain  price,  failing  in 
which  all  of  appellee's  interest  therein  was   forfeited. 

We  need  not  stop  to  determine  who  is  in  the  right  in  this 
contention.  The  reply  is  as  broad  as  the  answer.  If  the 
written  contract  could  not  be  explained  by  parol, and  the  at- 
tempt to  do  so  would  make  the  reply  bad,  the  sixth  para- 
graph of  the  answer  was  equally  as  faulty  for  pleading  ex- 
traneous matter  as  was  the  reply.  The  latter  is  at  least 
good  as  an  argumentative  denial  of  the  facts  averred  in 
both  paragraphs  of  the  answer,  and,  this  being  so,  no 
available  error  was  committed  in  overruling  the  demurrer 
to  it.  Loeb  v.  Weis,  64  Ind.  285;  Leary  v.  iloran,  106 
Ind.  660. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error.  Under  this  head  appellant's  counsel 
discuss  together  the  following  causes  assigned: — Error 
in  the  assessment  of  recovery,  in  that  it  is  too  large; 
that  the  verdict  is  not  sustained  by  sufficient  evidence; 
that  the  verdict  is  contrary  to  law. 

No  particular  errors  of  law  have  been  pointed  out,  and 
we  need,  therefore,  only  determine  the  two  remaining 
questions.  To  establish  the  first  proposition  above 
stated,  viz.:  that  the  amount  of  the  recovery  was  too 
large,  appellant's  counsel  in  their  argument  recur  to  the 
interrogatories  answered  by  the  jury,  and  contend  that 
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these  override  the  general  verdict  to  the  extent  of  the 
excess  insisted  upon.  As  before  stated,  before  judgment 
was  rendered  the  appellee  entered  a  remittitur  for  $41.90, 
leaving  the  amount  of  the  verdict,  $523.10,  for  which 
judgment  was  rendered.  The  effect  of  the  remittitur  was, 
it  will  be  admitted,  as  if  the  verdict  returned  had  been 
for  $523.10  instead  of  $565. 

By  the  first  interrogatory  and  answer  thereto  the  jury 
fixed  the  amount  of  appellant's  indebtedness  to  the  ap- 
pellee, "not  deducting  any  payments  or  set-offs,"  to  be 
$667.  The  second  interrogatory  and  answer  thereto  are 
as  follows:  "What  amount  has  the  defendant  paid  the 
plaintiff  on  his  cause  of  action,  including  credits  on 
Katie  Jessup's  notes  and  land  controversy?  Ans.  Noth- 
ing/' 

It  is  insisted  by  appellant's  counsel  that  there  was  un- 
contradicted evidence  from  which  the  jury  were  com- 
pelled to  find,  in  answer  to  the  second  interrogatory,  that 
payments  and  credits  amounting  to  at  least  $110  were 
due  the  appellant  and  for  which  no  allowance  was  made 
him.  It  must  be  admitted,  we  think,  that  under  the 
evidence  the  appellant  was  entitled  to  some  credits  for 
payments  and  the  Ohio  land  transaction.  But  what  the 
correct  amount  of  such  credits  is,  outside  of  that  due 
upon  the  Ohio  land  matter,  we  think  was  not  an  undis- 
puted fact,  and  we  are  not  able  to  agree  with  counsel  that 
it  was  as  much  as  $110.  It  may  therefore  be  conceded 
that  the  prima  facie  answer  to  the  second  interrogatory 
is  wrong.  It  only  remains  to  be  seen  whether  this  ap- 
parent error  is  a  real  one,  and  whether  it  must  necessar- 
ily lead  to  a  reversal  of  the  judgment. 

That  the  jury  did  not  intend  to  find,  by  the  answer  to 
the  second  interrogatory,  that  no  credits  whatever  were 
due  the  appellant,  is  apparent  from  the  fact  that  they  did 
allow  the  appellant  a  credit.     The  general  verdict  (in- 
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|f.  eluding  the  remittitur)  showed  a  credit  of  $143.90,  Iot, 

if  we  take  this  amount  and  add  it  to  the  amoiint  of  the 

j  judgment  ($523.10),  we  obtain  the  amount  which  the  jury 

S  say  was  the  indebtedness  of  the  appellant  to  the  appellee, 

>  viz.,  $667,  not  deducting  any  payments  or  set-offs.     It 

^  follows,   therefore,  that  appellant  received  a  credit  of 

^  $143.90  for  payments  and  set-offs.     The  answers  to  the 

r  fourth  and  seventh  interrogatories  show  that  $62  of  this 

/•  credit  was  on  the  Charles  Rauth  note,  $10  thereof  on  ac- 

u  count  of  money  collected  on  the  Erwin  judgment. 

V.  These  answers  convince  us  that  all  the  credits  allowed 

P  on  set-offs  were  the  $72  on  the  items  above  mentioned, 

*'  ^  which  goes  to  show  that,  including  the  remittitur,  the 

appellant  has  received  credits  for  payments  amounting 

to  $71.90,  and  we  can  not  say  that  the  uncontradicted 

evidence  proves  that  he  was  entitled  to  more. 

Nor  can  we  agree  with  counsel  that  no  explanation 
was  offered  to  the  * 'receipt  in  full''  given  in  evidence  by 
appellant,  under  date  of  October  14,  1886. 

This  receipt,  on  its  face,  purports  to  be  only  for  fees, 
and  does  not,  therefore,  account  for  any  rents  or  the  use 
of  the  library.  It  is  true  the  appellant  testified  that  he 
had  no  recollection  what  the  receipt  was  given  for,  but 
the  entire  business  transactions  between  the  parties  seem 
to  have  been  gone  over  by  the  jury,  the  parties  having 
submitted  evidence  covering  the  whole  of  their  dealings, 
and  if  the  jury  believed,  from  the  facts  before  them,  that 
the  receipt  was  given  through  a  mistake,  they  had  the 
right  to  disregard  it,  as  it  was  only  prima  facie  evidence 
of  its  correctness,  and  the  payment  of  a  sum  less  than 
the  amount  actually  due,  will  not  operate  as  a  satisfac- 
tion of  the  entire  debt,  even  though  a  receipt  in  full  be 
given,  unless  there  is  a  positive  agreement  to  receive  the 
amount  paid  in  full  discharge  of  the  debt.  MarkeVs 
Adrnr.  v.  Spitler'a  Admr.,  28  Ind.  488;   Ogborn  v.  Hoff- 
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man,  52  Ind.  439;  Board,  etc.,  v.  State,  ex  rel.,  109  Ind. 
596. 

It  was  not  an  undisputed  fact  in  the  case,  that  there 
was  a  controversy  between  the  parties  at  the  time  the  re- 
ceipt was  given,  and  a  settlement  in  which  the  amount 
named  in  the  receipt  was  taken  in  full  satisfaction  of  all 
the  appellant  owed  the  appellee. 

In  the  answer  to  the  third  interrogatory,  the  jury  found 
there  was  nothing  due  the  appellant  on  the  other  land 
transaction.  We  think  the  evidence  fairly  supports  the 
theory  that  the  transaction  was  a  conditional  sale,  in 
which  the  appellee  had  the  option  of  taking  the  land  at 
the  price  named,  and  if  he  declined  to  do  so,  he  can  not 
be  held  liable  for  any  portion  of  the  consideration  tjiere- 
for.  Moreovei;,  there  was  no  tender  of  a  deed  from  the 
appellant  to  the  appellee,  and  if  he  still  retains  the  legal 
title  to  the  land  he  is  in  no  position  to  recover  for  the 
purchase-money,  or  its  equivalent.  Of  course,  if  the 
appellant  leased  the  land  to  the  appellee,  outright,  in 
consideration  of  the  taxes  and  $20  annual  rental,  the  ap- 
pellant would  be  entitled  to  a  credit  for  such  rent  and 
taxes.  But  the  nature  of  the  transaction  respecting  the 
land  was  a  matter  of  serious  controversy  between  these 
parties.  The  appellee  testified  that  he  had  no  money 
interest  in  the  land,  but  admitted  that  he  was  to  have 
the  option  of  purchasing  it  within  three  years,  or  of  sell- 
ing it  to  a  third  party  and  receiving  out  of  the  proceeds 
all  above  the  $250,  interest  and  taxes,  the  surplus  going 
to  the  appellee  as  compensation  for  legal  services  in  the 
litigation  concerning  the  Cambridge  City  property.  He 
also  testified  that  he  found  a  purchaser  for  the  land 
within  the  three  years,  who  had  agreed  to  pay  $400  for 
the  same,  and  that  he  wrote  to  the  appellant  for  a  deed 
with  the  name  of  the  grantee  in  blank,  but  that  the  ap- 
pellant refused  to  send  the  same  to  him,  but  did  send 
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such  a  deed  to  the  county  seat  of  the  county  in  Ohio, 
where  the  land  was  situated,  with  directions  that  the 
deed  be  delivered  to  appellee  whenever  he  paid  the  $250, 
interest  and  taxes,  amounting  to  about  $310. 

Appellee  further  testified  that  while  these  negotiations 
were  going  on  and  before  he  was  informed  of  the  situa- 
tion a3  to  the  deed,  the  party  who  had  agreed  to  pur- 
chase the  land  refused  to  take  it,  and  the  trade  was  not 
consummated.  He  further  stated,  in  his  testimony,  that 
he  personally  never  occupied  the  land,  but  admitted  he 
had  placed  a  man  in  possession  thereof,  who  made  some 
repairs  and  improvements  on  the  place,  in  consideration 
of  the  use  and  occupation,  but  that  appellee  never  re- 
ceived any  benefit  thereof. 

We  think  that  both  the  written  agreenjent  and  the  ap- 
pellee *s  testimony  tend  to  show  a  conditional  sale  of  the 
land  upon  the  terms  that  appellee  might  become  the  pur- 
chaser thereof  at  the  price  of  $250,  together  with  the  in- 
terest or  rental  at  $20  per  annum  and  the  taxes. 

Upon  this  hypothesis  whenever  the  appellee  concluded 
to  pay  these  amounts,  the  appellant  was  under  obliga- 
tion to  make  him  a  deed,  and  if  appellee  sold  the  land 
to  a  third  person  he  was  to  receive  ^11  that  was  realized 
over  and  above  the  amounts  heretofore  specified.  If  this 
was  not  done  within  three  years,  the  appellant  was  dis- 
charged from  further  obligation  of  making  a  conveyance 
of  this  land  to  the  appellee.  Appellant  having  the  legal 
title  to  the  land  and  treating  the  same  as  his  property, 
by  leasing  it  to  appellee,  and  seeking  in  this  very  action 
to  recover  for  the  rent  of  the  same,  can  not  now  be  heard 
to  say,  as  it  appears  to  us,  that  the  transaction  consti- 
tuted a  mortgage  and  that  he  should  have  the  benefit  of 
the  purchase-money  or  what  he  denotes  as  the  mortgage 
debt,  by  way  of  a  set-off. 

We  think  the  most  he  can  be  held  to  be  entitled  to  re- 
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cover,  is  the  rent  of  the  property,  amounting  to  $77.61, 
as  alleged  in  the  7th  paragraph  of  the  answer,  and  as 
proved  by  the  evidence.  We  think  that  this  amount 
should  have  been  allowed  the  appellant  as  a  further 
credit,  but  as  to  any  other  credits,  and  as  to  the  appel- 
lee's claim  declared  upon,  the  evidence  is  conflicting, 
and  we  can  not  disturb  that  portion  of  the  judgment. 

As  further  causes  for  a  new  trial,  the  appellant  has  as- 
signed the  refusal  of  the  court  to  give  certain  instruc- 
tions asked  by  him,  and  the  giving  of  others  upon  the 
court's  own  motion. 

The  first  instruction  requested  and  refused  was  to  the 
effect  that  the  deed  and  contract,  as  to  the  Ohio  land, 
when  taken  together,  constitute  a  mortgage,  and  that  the 
claim  of  appellant  for  the  mortgage  debt,  that  is  to  say, 
the  $250  forming  the  consideration  for  the  purchase  of 
such  land,  should  be  allowed  as  a  set-off  to  the  appel- 
lant. This  instruction  was  correctly  refused.  We  think 
the  evidence  strongly  tends  to  show  the  transaction  to 
have  been  a  conditional  sale.  The  appellant  still  retains 
the  title  and  possession  of  the  property  as  the  owner 
thereof.  No  proper  tender  of  a  deed  was  ever  made  to 
the  appellee,  and  the  appellant  does  not  now  offer  to 
convey  the  land  to  the  appellee  if  judgment  for  the  pur- 
chase-monev  be  awarded  him.  But  the  instruction  as- 
sumes  that  the  transaction  amounted  to  a  mortgage. 

The  question  was  in  dispute,  and  the  court  could  at  most 
have  been  required  to  submit  it  to  the  jury  upon  all  the 
evidence  in  the  case.  It  seems  to  us  that  it  comes  with 
ill  grace  from  the  appellant  to  claim  the  land  as  the  ab- 
solute owner,  attempting  to  collect  rent  therefor  as 
landlord,  and  at  the  same  time  insist  that  he  was  only  a 
mortgagee,  and  should  have  credit  for  the  mortgage 
debt.     He  can  not  have  both. 

There  was  no  available  error  in  refusing  the  second 
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instruction  asked.  In  so  far  as  it  states  the  law  correctly, 
it  is  fully  covered  by  the  9th  instruction  given.  It  could 
have  made  no  difference  upon  which  claim  of  the  ap- 
pellee the  respective  credits  due  the  appellant  were  ap- 
plied, as  Ia  the  end  it  must,  in  any  event,  result  in  a 
balance  which  will  form  the  basis  of  a  simple  money 
judgment. 

The  rule  as  to  preferred  credits  could  have  no  ap- 
plication, inasmuch  as  both  the  preferred  and  unpre- 
f erred  credits  must  go  to  the  reduction  of  the  appellee's 
demands. 

In  the  fifth  instruction  submitted  by  the  appellant  and 
refused,  the  court  was  asked  to  charge  the  jury,  in  effect, 
that  if  the  appellee  entered  into  an  agreement  with  the 
appellant  to  divide  with  him  the  attorney's  fees  recov- 
ered upon  any  note  or  mortgage  providing  for  attorney's 
fees,  such  contract  was  void  for  champerty,  and  no  part 
of  it  could  be  recovered  by  appellee  from  the  appellant, 
although  the  latter  had  collected  the  whole. 

It  is  doubtful,  in  our  opinion,  whether  the  rules  as  to 
champertous  contracts  apply  to  a  transaction  of  this 
character  to  the  extent  of  depriving  the  appellee  from 
collecting  any  portion  of  the  fees  which  have  been  re- 
ceived by  the  appellant  in  the  collection  of  the  judgments 
in  which  they  must  have  been  included  if  they  had  any 
existence. 

We  have  not  been  able,  however,  to  find  any  evidence 
in  the  record,  which  tends  to  prove  that  any  of  the  fees 
charged  for  in  the  complaint  were  such  as  had  been  re- 
covered in  a  suit  or  suits,  and  of  which  the  appellant 
was  to  retain  a  portion  and  pay  the  appellee  the  re- 
mainder. Certainly  the  testimony  to  which  the  appel- 
lant's counsel  have  referred  us  in  their  briefs  is  not  of 
that  character. 

John  Galloway,  a  witness  called  by  the  appellant,  tes- 
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tified  to  a  conversation  in  which  appellee  told  him  that 
Mr.  Kepler  gave  him  a  good  deal  of  business,  and  that 
it  was  profitable,  and  that  he  divided  the  fees  with  him. 

Whether  any  such  divided  fees. constituted  any  of  the 
items  in  suit,  does  not  appear,  nor  does  it  follow  that  be- 
cause the  appellee  said  he  divided  fees  with  appellant  he 
gave  him  any  portion  of  the  fees  collected  from  the  ad- 
verse parties  in  suits  upon  notes  or  mortgages.  Appel- 
lee had  a  right  to  ''divide  tees"  with  his  client,  by  trans- 
acting his  business  for  a  smaller  compensation  than  that 
which  is  customary,  and  this  is  the  only  reasonable  con- 
struction that  can  be  placed  upon  th?  appellee's  alleged 
admission.  We  are  strengthened  in  this  view  by  the 
fact  that  upon  cross-examination  the  witness  was  asked 
expressly  if  the  conversation  had  reference  to  dividing 
fees  in  suits  on  notes  containing  stipulations  for  the  pay- 
ment of  attorney's  fees,  and  the  witness  declined  to  give 
any  explanation  further  than  to  repeat  that  appellee  said 
*'he  divided  his  fees  with  Mr.  Kepler.'' 

The  other  witness  who,  it  is  claimed,  testified  to  a  di- 
vision  of  fees  was  the  appellant  himself.  He  stated  that 
when  he  first  began  business  with  Mr.  Jessup  he  (wit- 
ness) told  appellee  that  he  desired  to  give  all  his  busi- 
ness to  one  attorney,  and  that  appellant  wanted  to  have 
the  privilege  of  looking  at  appellee's  books  whenever  he 
wanted  to  look  up  the  law,  and  also  to  help  appellee  with 
the  cases,  in  consideration  of  which  he  made  the  appel- 
lee the  proposition  that  *'his  fees  should  be  one-half  of 
the  fees  that  are  generally  allowed,"  to  which  Mr.  Jes- 
sup agreed.  Later  on  the  appellant  testified  further 
that  in  consideration  of  this  reduction  in  the  fees,  appel- 
lant was  to  give  appellee  all  of  the  former's  business  in 
court,  and  not.  employ  other  attorneys.  No  inference 
could  properly  have  been  drawn  by  the  jury  from  any  of 
the  testimony  mentioned  that  the  arrangement  for  a  di- 
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vision  of  fees  had  reference  to  cases  in  which  judgments 
for  attorney's  fees  were  recovered,  or  fees  collected  from 
the  maker  of  a  note  or  other  contract,  and  in  which  the 
appellant  and  appellee  were  to  share  the  fees,  or  that  in 
pursuance  of  such  arrangement  any  division  had  taken 
place,  or  that  it  was  attempted  to  enforce  any  such  di- 
vision in  the  present  action. 

Instruction  number  five,  given  by  the  court,  is  com- 
plained of.  In  it  the  court  charged  the  jury  that  the 
burden  was  on  the  defendant  to  prove  his  answers  by  a 
fair  preponderance  of  the  evidence.  As  the  general 
denial  was  among  the  answers,  it  is  insisted  that  this 
instruction  made  it  incumbent  upon  the  appellant  also 
to  prove  such  general  denial  by  a  preponderance  of  the 
evidence.  There  is  no  merit  in  this  contention.  In  the 
second  instruction  the  court  informed  the  jury  that  to 
entitle  the  plaintiff  to  recover  he  must  prove  some  one 
or  more  of  the  several  items  of  his  complaint  by  a  fair 
preponderance  of  the  evidence.  The  instructions  when 
considered  as  a  whole  could  not  have  misled  the  jury  on 
this  point.  Conway  v.  Vizzard,  122  Ind.  266;  Deig, 
Exr.,  V.  Morehead,  110  Ind.  451. 

Appellant  also  insists  that  instruction  number  eight 
was  wrong.  The  substance  of  this  charge  was  that  an 
attorney  acting  under  the  employment  of  his  client  is 
responsible  to  him  only  for  the  want  of  ordinary  care 
and  skill,  and  reasonable  diligence,  and  that  the  skill 
required  has  reference  to  the  character  of  the  business 
he  has  undertaken  to  do.  If  he  is  employed  to  bring 
suit,  and  undertakes  to  do  so  but  negligently  fails  to  do 
so,  and  by  reason  of  such  negligence  a  loss  results  to 
the  client,  he  will  be  responsible  for  such  loss.  There 
is  no  implied  agreement  in  the  relation  of  attorney  and 
client,  or  in  the  employment  of  the  attorney  by  the 
client,  that  the  attorney  will  guarantee  the  success  of  his 
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proceedings  in  a  suit  or  the  soundness  of  his  opinions. 
He  only  undertakes  to  avoid  errors  which  no  member  of 
his  profession  of  ordinary  prudence,  diligence,  and  skill 
would  commit. 

We  can  discover  nothing  unsound  in  this  instruction. 
It  is  certainly  not  the  law  that  an  attorney  in  all  cases 
warrants  the  soundness  of  his  opinion. 

While  it  may  be  true,  abstractly,  that  there  never  can 
be  but  one  correct  determination  of  any  controverted 
legal  question,  it  is  also  true  that  frequently  the  most 
skilled  and  learned  attorneys,  and  even  judges  of  courts, 
honestly  differ  in  their  views  of  interpretation  of  the 
laws.  If  lawyers  w^ere  required  to  warrant  the  absolute 
correctness  of  their  opinions  in  all  cases,  very  few  of 
them,  if  any,  could  stand  the  test.  Such  a  qualification 
is  certainly  not  required  in  any  other  profession,  trade 
or  occupation,  and  we  can  not  conceive  upon  what  prin- 
ciple a  rule  of  such  a  character  should  be  applied  to 
practicing  attorneys.  The  law  does  exact  of  an  attorney 
that  ordinary  skill  and  learning  which  members  of  his 
profession  generally  possess.  It  also  requires  him  to  ex- 
ercise the  utmost  good  faith  with  his  client  and  holds 
him  responsible  for  any  negligent  omission  in  the  per- 
formance of  his  duty.  Hillegass,  Admr.y  y.  Bender ^  78 
Ind.  225;  Reillyy.  Cavanaugh,  29  Ind.  435;  Moorman  v. 
Woody  117 Ind.  144;  Citizens,  etc.,  Association  v.  Friedley, 
123  Ind.  143. 

The  instruction  in  nowise  conflicts  with  any  of  the 
well  settled  rules  which  appellant's  counsel  state  in  their 
brief.  If  the  appellant  desired  a  more  explicit  instruc- 
tion upon  the  subject  and  have  it  applied  to  the  phase 
ol  the  evidence  most  favorable  to  his  side  he  should 
have  prepared  such  an  instruction  and  asked  the  court 
to  give  it. 

The  last  assignment  of  errors  relates  to  the  overruling 
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of  the  appellant's  motion  to  apportion  the  costs  of  cer- 
tain witnesses.  These  witnesses,  so  far  as  we  have  been 
able  to  ascertain  from  that  portion  of  the  record  to  which 
appellant's  counsel  have  referred  us,  gave  testimony 
upon  an  issue  or  issues  upon  which  the  appellant  was 
successful.  But  they  also  testified  to  other  matters,  such 
as  the  reputation  of  one  of  the  parties,  which  testimony 
was  not  necessarily  confined  to  the  issues  in  which  the 
appellant  prevailed.  Under  these  circumstances  it  is 
difficult  to  conceive  how  the  circuit  court  or  this  court 
could  intelligently  make  an  apportionment  of  the  costs 
of  these  witnesses  or  why  such  costs  should  not  abide 
the  result  of  the  trial. 

We  find  no  available  error  in  the  record,  except  that 
upon  the  theory  of  appellant's  ownership  of  the  Ohio 
land  and  the  leasing  of  the  same  to  the  appellee,  the 
appellant  is  entitled  to  an  additional  credit  of  $77.61  for 
rent  and  taxes  during  the  three  years  of  the  appellee's 
occupancy  of  the  same.  If  the  appellee  will,  therefore, 
remit  the  amount  of  $77.61  within  thirty  days,  the  judg- 
ment will  be  affirmed  at  appellee's  cost,  otherwise  the 
judgment  is  reversed,  with  directions  to  sustain  the  mo- 
tion for  a  new  trial. 

Davis,  C.  J.,  and  Gavin,  J.,  dissent,  believing  the  case 
should  be  reversed. 

Filed  May  18, 1894 ;  petition  for  a  rehearing  ovemiled  Nov.  13, 1894. 
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No.  1,541. 
Boos  ET  AL.  V.  The  State,  ex  rel.  Sliney. 

Intoxicating  Liquors. — Sale  to  Minor,— Drowning  While  Intoxicated, 
—Action  Upon  Bond  for  Damages, —Proximate  Cause. — Sale  by  Em- 
ploye, Liability  /or.— Where  a  licensed  retailer,  who,  either  himself 
or  through  an  employe  acting  within  the  scope  of  his  employment, 
unlawfully  sells  or  furnishes  intoxicating  liquors  to  a  minor,  where- 
by the  latter  becomes  intoxicated,  and  while  on  his  way  home  in 
that  condition  falls  into  a  river  and  is  drowned,  an  action  for  dam- 
ages therefor  may  be  maintained  upon  his  bond. 

Same. — Criminal  Character  of  Act  Does  Not  Believe  from  Liability. — In 
such  case,  the  fact  that  the  act  of  the  employe  in  making  the  sale  or 
furnishing  the  liquor  to  the  minor  was  criminal  will  not  relieve  his 
principal  from  liability. 

'Special  Vbkdict. — Additional  Findings^  Motion  for, — PracHcey  AppeU 
late  Court, — ^No  question  is  presented  on  appeal  upon  an  oral  motion 
in  the  trial  court  to  require  a  jury,  which  has  brought  in  a  special 
verdict,  to  return  to  the  jury  room  and  find  upon  other  facts,  unless 
the  motion  is  brought  into  the  record. 

Same. —  Venire  de  Novo, — A  venire  de  novo  will  only  be  awarded  where 
the  special  verdict  is  ambiguous,  indefinite  or  wanting  in  form. 
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From  the  Huntington  Circuit  Court. 

W.  A.  Branyan,  C,  W.  Watkina  and  B.  W.  Cobb,  for 
appellants. 

LoTz,  J. — ^The  Board  of  Commissioners  of  Huntington 
county  granted  a  license  to  the  appellant  Louis  Gauss  to 
retail  intoxicating  liquors  on  certain  described  premises 
in  the  town  of  Andrews,  in  said  county.  Gauss  executed 
a  bond  in  the  penal  sum  of  $2,000,  with  himself  as  prin- 
cipal and  the  appellants  Wendel  A.  Schneur  and  Jacob 
Boos  as  his  sureties,  which  was  approved  by  the  auditor 
of  said  county. 

The  conditions  of  the  bond  were  that  he  would  keep  an 
orderly  and  peaceable  house,  and  that  he  would  pay  all 
fines  and  costs  that  might  be  assessed  against  him  for 
any  violations  of  the  law,  and  for  the  payment  of  all 
judgments  for  civil  damages  growing  out  of  unlawful 
sales,  as  provided  by  section  7279,  R.  S.  1894. 

On  the  night  of  the  13th  day  of  September,  1890,  one 
Alfred  S.  Sliney,  a  young  man  about  seventeen  and  one- 
half  years  old,  was  drowned  in  the  Wabash  river.  This 
action  was  brought  by  the  State  on  the  relation  of  Joseph 
Sliney,  the  father  of  said  Alfred,  to  recover  for  the  loss 
of  his  services.  The  bond  above  described  is  made  the 
foundation  of  the  action,  and  the  breach  alleged  is  that 
Gauss,  through  his  servant  and  employe,  unlawfully 
sold  intoxicating  liquors  to  the  said  Alfred  S.  Sliney  and 
suffered  and  permitted  him  to  drink  the  same,  and  that 
in  consequence  thereof  he  became  intoxicated  and  fell  into 
the  river  and  was  drowned. 

There  was  a  trial  by  jury  and  a  special  verdict  returned 
on  which  the  court  rendered  judgment  in  favor  of  the 
appellee  in  the  sum  of  $670. 

The  first  error  assigned  is  the  overruling  of  the  demur- 
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rer  to  the  complaint.  The  only  objection  urged  against 
the  complaint  is  that  it  does  not  appear  that  the  sale  of 
the  liquor  was  the  proximate  cause  of  the  death  of  Alfred 
S.  Sliney. 

It  is  averred  in  the  complaint  that  an  employe,  agent 
and  representative  of  Gauss,  unlawfully  sold  to  said  minor 
son  intoxicating  liquors,  and  furnished  him  with  intox- 
icating liquors,  and  suffered  him  to  drink  the  same  un- 
til he  became  ** intoxicated,  crazed,  and  helpless  bodily 
and  mentally,  and  that  while  in  this  intoxicated  condi- 
tion he  wandered  about  and  along  and  into  the  Wabash 
river  on  his  way  home  *  ♦  ♦  and  •  drowned  and 
lost  his  life.'' 

The  wrong  charged  against  Gauss  is  not  mere  negli- 
gence or  nonfeasance  in  failing  to  discharge  a  duty  im- 
posed upon  him  by  law,  but  it  consists  of  an  actual 
aggressive  wrong,  a  violation  of  the  criminal  law.  He 
made  the  deceased  intoxicated.  He  set  in  motion  a 
dangerous  force,  and  must  answer  for  the  immediate  re- 
sults flowing  therefrom. 

The  case  of  Beem  v.  Chestnut^  120  Ind.  390,  was  an 
action  on  a  retailer's  bond  in  which  a  wife  averred  that 
her  husband  by  reason  of  the  intoxication  so  unlaw- 
fully produced  became  crazed,  and  while  in  that  con^ 
dition  drove  her  from  her  home,  thinly  clad,  into  the 
cold,  whereby  she  was  made  sick,  and  was  damaged  by 
thus  suffering  pain  and  loss  of  time,  and  in  expenses  in- 
curred in  being  restored  to  health.  The  court  by  Mitch- 
ell, J.,  said:  ''If  the  expulsion  of  the  plaintiff  from 
her  home  into  the  cold  was  a  direct  consequence  of  the 
defendant's  unlawful  act,  he  was  civilly  liable  for  the 
resulting  damages  to  the  same  extent  as  if  he  had  ex- 
pelled her  with  his  own  hands.  One  who  in  violation 
of  law  sets  in  motion  a  dangerous,  uncontrolled  force, 
must  take  notice  of  the  consequences  that  are  liable  to 
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follow,  and  be  ready  to  answer  under  the  statute  for  any 
damages  to  the  person  or  property  of  those  who  are 
within  its  protection.''  Dunlap  v.  Wagner,  85  Ind.  529; 
Mulcahey  v.  Givens,  115  Ind.  286;  Mitchell  v.  Ratts,  57 
Ind.  259.     The  complaint  is  sufficient. 

The  next  assignment  of  error  is  the  overruling  of  the 
motion  for  a  new  trial.  The  only  cause  for  a  new  trial 
discussed  by  counsel  is  that  the  verdict  is  not  supported 
by  the  evidence.  There  are  some  facts  stated  in  the  ver- 
dict, of  which  there  was  no  evidence,  but  as  these  facts 
are  not  material  this  affords  no  good  reason  for  granting 
the  motion.  There  was  some  evidence  tending  to  prove 
the  other  facts  found. 

Another  assignment  is  that  the  court  erred  in  dis- 
charging the  jury  without  requiring  them  to  find  all  the 
facts  in  issue,  and  of  which  evidence  was  given.  The 
record  shows  that  when  the  jury  returned  the  verdict, 
the  defendants  moved  the  court  to  require  the  jury  to  re- 
turn to  the  jury  room,  and  to  find  specifically  certain 
further  facts.  This  motion  was  an  oral  one,  and  is  not 
set  out  in  the  record,  and  this  court  has  no  means  of 
knowing  what  facts  the  appellants  desired  the  jury  to 
find. 

The  appellants,  Jacob  Boos  and  Wendel  A.  Schneur, 
moved  the  court  to  render  judgment  in  their  favor  upon 
the  special  verdict.  This  motion  was  overruled,  and 
this  ruling  is  one  of  the  errors  assigned.  If  Gauss  vio- 
lated his  bond  in  making  the  sale,  his  sureties  were  also 
liable  on  the  bond.  State,  ex  rel.yV.  Cooper,  114  Ind.  12^ 
Mulcahy  v.  Givens,  supra;  Dunlap  v.  Wagner,  supra. 

If  the  facts  found  do  not  warrant  a  judgment  against 
the  defendants  making  the  motion,  it  was  error  to  over- 
rule it.  The  verdict  finds  that  the  sale  of  the  liquors 
was  made  by  the  clerk  or  employe  of  Gauss.  The  point 
is  made  that  there  is  no  finding  that  Gauss  made  the 
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sale  or  authorized  it  to  be  made.  This  presents  the  seri- 
ous question  in  this  case.  So  much  of  the  verdict  (of 
which  there  was  evidence  tending  to  support)  as  bears 
upon  this  question  is  as  follows: 

'*We  further  find  that  the  said  Louis  Gauss,  in  the 
conducting  of  said  saloon,  hired  and  employed  as  his 
servant,  salesman,  clerk  and  bartender  one  Frank  Ross. 

*  *  *  We  further  find  that  on  the  13th  day  of  Sep- 
tember, 1890,  the  said  Frank  Ross  was  then  and  there 
in  the  employ  of  said  Louis  Gauss  as  clerk  and  bar- 
tender at  said  saloon  in  said  town  of  Andrews,  and  was 
conducting  the  business  of  said  saloon  as  such  employe 
of  said  Louis  Gauss,  selling  his  said  liquors  and  other 
articles  therewith  connected,  and  receiving  the  pay  there- 
for for  the  use  of  said  Louis  Gauss,  and  so  continued  in 
his  employment  on  said  day  and  evening.  *  ♦  » 
We  further  find  that  on  the  said  evening  of  the  13th  day 
of  September,  1890,  the  said  Frank  Ross,  at  said  place 
of  business  of  said  Louis  Gauss,  *  *  *  did  sell, 
give  and  barter  to  the  said  Alfred  S.  Sliney,'  intoxicat- 
ing liquors,  he,  the  said  Sliney,  being  then  and  there 
a  minor,  ♦  ♦  *  under  the  age  of  twenty-one 
years,  without  the  knowledge,  presence,  consent  or  fault 
of  the  relator;  the  same  not  being  administered  as  medi- 
cine or  by  the  direction  of  any  physician  or  person  au- 
thorized or  directed;  and  suffered  the  said  Alfred  S. 
Sliney  to  drink  said  liquors  in  said  place  of  business 

*  *  *,  and  furnished  to  said  (Sliney)  intoxicating 
liquors,  and  suffered  (him)  *  *  .  *  to  drink  the 
same  until  he  became  intoxicated,  crazed,  and  helpless 
both  bodily  and  mentally,  until  his  reason  was  dethroned 
temporarily  by  said  intoxication,  so  that  from  the  effects 
produced  thereby  he  wandered  about  and  along  and  into 
the  Wabash  river  on  his  way  home  from  defendant's 
place  of  business,  and  at  or  about  the  hour  of  midnight 
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on  said  13th  day  of  September,  1890,  and  drowned  and 
lost  his  life  while  under  the  effects  of  said  intoxicating 
liquors." 

A  special  verdict  must  find  every  fact  essential  to  sup- 
port a  judgment,  and  if  any  such  fact  be  wanting,  the 
judgment  must  fall.  Nothing  can  be  supplied  by  in- 
teiKluient.  The  failure  to  find  a  fact  in  favor  of  the 
party  upon  whom  rests  the  burden  as  to  such  fact  is 
equivalent  to  finding  such  fact  against  him.  Noblesville, 
6as,  etc.,  Co.  v.  Loehr,  124  Ind.  79. 

There  is  no  finding  that  Gauss  made  the  sale  in  per- 
son, but  it  is  not  necessary  to  create  a  liability  on  the 
bond  that  he  should  have  personally  made  the  sale. 
There  is  a  finding  that  the  clerk  was  authorized  to  make 
sales  generally  and  to  conduct  the  business,  and  the  sale 
made  was  in  the  line  and  scope  of  the  business.  The 
mere  fact  that  the  act  was  a  criminal  one  will  not  relieve 
the  principal  from  liability.  We  think  the  verdict  suf- 
ficient to  support  a  judgment  in  favor  of  the  appellee. 

A  motion  for  a  yenire  de  novo  was  overruled.  This  is 
one  of  the  errors  assigned.  A  venire  de  novo  will  only 
be  awarded  where  the  special  verdict  is  ambiguous,  in- 
definite, or  wanting  in  form.  Busclier  v.  City  of  La* 
fayetie,  8  Ind.  App.  590.  There  are  no  defects  of 
this  kind  in  this  verdict,  and  there  was  no  error  in 
overruling  the  motion.  It  is  also  insisted  that  it  was 
error  to  overrule  the  motion  to  modify  the  judgment. 
The  only  cause  assigned  for  this  motion  is  that  the  evi- 
dence fails  to  support  the  full  amount  of  the  judgment. 
This  cause  is  properly  one  for  a  new  trial.  As  we  have 
said,  there  was  some  evidence  tending  to  sustain  the  full 
amount  of  the  recovery. 

Judgment  affirmed. 

Piled  Dec.  12, 1894. 
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No.  1,539. 

Pence  v.  Beckman. 

CoNTBACT. — Declaration  on  Express ,  Becovery  on  Implied — Variance, — 
A  recovery  may  be  had  upon  the  proof  of  an  implied  promise, 
although  the  complaint  declares  upon  an  express  promise.  In  such 
case  there  is  no  variance. 

From  the  Madison  Circuit  Court. 

E.  B,  Goodykoontz  and  G.  M,  Ballard,  for  appellant. 
J".  W.  Lovett  and  S.  M.  Keltner,  for  appellee. 

LoTZ,  J. — In  this  action  the  appellee  sought  to  recover 
a  judgment  against  the  appellant  for  the  value  of  pastur- 
age  furnished  by  the  appellee  to  appellant's  live  stock. 
The  complaint  is  in  the  ordinary  form,  and  alleges  that 
the  pasturage  was  furnished  at  the  special  instance  and 
request  of  the  defendant.  Trial  by  jury  and  verdict  in 
favor  of  appellee  in  the  sum  of  $130,  on  which  judgment 
was  pronounced. 

The  only  assignment  of  error  discussed  by  appellant's 
counsel  is  the  overruling  of  the  motion  for  a  new  trial. 
It  appears  from  the  evidence,  that  the  appellant  was  the 
owner  of  a  farm  consisting  of  about  one  hundred  and 
forty  acres,  all  of  which  he  leased  to  the  appellee,  except 
the  dwelling  house  and  garden.  The  appellant's  live 
stock  were  permitted  to  pasture  and  graze  upon  said 
lands,  with  the  knowledge  of  both  appellant  and  appellee, 
Nothing  was  ever  said  between  them  as  to  pay  therefor 
at  the  time. 

If  we  understand  the  argument  of  appellant's  counsel 
it  is  contended  that  there  is  a  fatal  variance  between  the 
allegations  of  the  complaint  and  the  proof;  that  the  com- 
plaint declares  upon  an  express  special  contract,  while 
the  proof  establishes  an  implied  contract.    It  is  true  that 
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when  a  complaint  declares  upon  a  special  contract  there 
can  be  no  recovery  upon  an  implied  one.     An  express 
contract  is  one  in  which  the  terms  are  stated  in  parol  or  in 
writing,  while  an  implied  contract  is  a  matter  of  infer- 
ence or  deduction.    It  creates  an  obligation  akin  to  duty. 
A  special  contract  is  one  of  peculiar  terms  or  provisions. 
An  express  contract  may  or  may  not  be  special,  but  a 
special  contract  is  always  express.     The  common  law 
rule  of  pleading  was   that  a  declaration  in  assumpsit 
must  declare  upon  an  express  promise,  but  a  recovery 
might  be   had  on   proof   of  an  implied   promise,    and 
this   seems   to  be   the   rule   und^r  the  code.     Forester 
V.   Forester,  10   Ind.   App.    680.     It  is  true  that   the 
complaint   makes   use   of  the   words  ''special  instance 
and  request,"  but  these  are  not  words  of  the  contract 
itself.     They  merely  state  a  conclusion  of  the  pleader, 
and  not  a  fact.     The  complaint  may  be  construed  as  de- 
claring on  an  express   promise  but   not   on  a  special 
promise.     As  a  recovery  may  be  had  upon  the  proof  of 
an  implied  promise,  although  the  complaint  aver  an  ex- 
press one,  there  was  no  variance,  and  the  motion  wa& 
correctly  overruled. 

Judgment  affirmed. 

Filed  Dec.  11,  1894. 


No.  1,394. 

The  Linton  Coal  and  Mining  Company  v.  Persons. 

Nbgliqbnce. — Lack  of  Knowledge^  Averment  Concerning  Visible  Defects, 
— A  servant  is  only  bound  to  observe  defects  that  are  visible  and 
apparent. 

Same. — Diligence  in  Discovering  Defects. — Where  one  ought,  by  the  ex- 
ercise of  reasonable  diligence,  to  have  discovered  the  existence  of  a 
certain  defect,  he  is  held  to  have  knowledge  of  such  defect. 

Same. — Master  and  Sei-vant. — Mining  Boss. — The  liiining  "boss"  of  acoal 
mine  and  an  employe  under  him  do  not  stand  in  the  relation  oC 
fellow-servants. 
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Saks. — Master  and  Servant, —Delegating  Duty.— An  employer  can  not 
delegate  his  daty  so  as  to  escape  liability,  and  section  12  of  the  act 
of  March  2,  1891  (p.  57),  does  not  relieve  him  of  responsibility  for 
failure  to  perform  his  duty. 

Sake. — Master  and  Servant, — Mining  Boss. — The  mere  employment  of 
a  competent  mining  boss  does  not  relieve  the  master  from  a  liability 
for  an  injury  occasioned  by  the  neglect  of  such  boss. 

Negligence. — Action  Under  Mining  Statute. — Contributory  Xegligence, 
— Complaint.— Statute  Construed, — In  order  to  state  a  good  cause 
of  action  for  negligence  under  the  mining  law  of  1891,  against 
his  employer,  an  employe  is  required  to  allege  that  the  negligence 
on  account  of  which  he  seeks  to  recover  was  the  proximate  cause 
of  his  injury,  and  that  he  was  free  from  fault. 

Damages. — Loss  of  Sei-vice. — Other  Employment. — In  assessing  dam- 
ages the  jury  may  take  into  consideration  any  loss  in  the  past  or 
probable  loss  in  the  future  of  time  or  ability  to  earn  money,  by  the 
plaintiff,  in  his  usual  vocation,  in  connection  with  the  fact  as  to 
whether  he  had  secured,  or  was  likely  to  secure,  by  reasonable  ex- 
ertion, other  suitable  employment,  together  with  the  compensation 
received  by  him  therefor,  or  which  he  might  have  received,  or  that 
he  may  receive. 

Same. — Loss  of  Service.— Increased  Wages  in  Another  Employment. — 
A  person  injured  by  the  neglect  of  another  is  entitled  to  damages 
for  the  impairment  of  his  ability,  either  past  or  future,  to  earn 
wages  at  his  usual  employment  during  such  time  as  he  could  not, 
in  view  of  his  circumstances  and  condition,  reasonably  secure  other 
suitable  employment,  or  for  the  excess  of  wages  he  would  probably 
have  earned  at  his  usual  employment  if  he  had  secured,  or  could 
secure,  such  other  employment  at  less  wages ;  but  for  such  time  as 
he  did,  or  could,  secure  such  other  reasonable  and  suitable  employ- 
ment, at  equal  or  greater  compensation,  he  would  not  be  entitled  to 
recover  damages  on  account  of  the  impairment  of  his  ability  to  earn 
wages  at  his  usual  employment. 

Same. — Loss  of  Service ,  Subsequent  Employment  at  Higher  Wages, — 
The  fact  that  the  plaintiff  was  employed  by  the  defendant  in  other 
than  his  regular  vocation,  after  the  injury  inflicted,  at  higher  wages, 
does  not  bar  his  right  to  recover  damages  for  any  loss  he  may  suffer 
in  the  future  by  reason  of  his  inability,  occasioned  by  the  injury,  to 
follow  his  usual  vocation. 

Prom  the  Greene  Circuit  Court. 
C.  L,  HoUtein  and  C,  E.  Barretty  for  appellant. 
W.  W,  Moffett,  C,  E.  Davis  and  W.  V.  Moifett,  for  ap- 
pellee. 
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Davis,jJ. — In  the  court  below,  appellee  recovered  judg- 
ment against  appellant  in  the  sum  of  two  thousand  dol- 
lars, for  damages  on  account  of  personal  injuries  sus- 
tained by  him. 

The  first  and  second  paragraphs  of  the  amended  com- 
plaint on  which  the  trial  was  had,  omitting  the  caption, 
are  in  the  words  and  figures  following,  to  wit: 

"James  H.  Persons,  the  plaintiff  above  named,  for 
amended  complaint,  complains  of  the  defendant,  the 
Linton  Coal  and  Mining  Company,  and  for  cause  of 
complaint  says  that  at  the  time  of  the  injuries  herein- 
after complained  of,  the  defendant  was  a  corporation 
duly  organized  under  the  laws  of  the  State  of  Indiana, 
and  owned  a  coal  mine  near  the  town  of  Linton,  in  said 
Greene  county,  known  as  the  'Buckeye  Mine,'  in  which 
mine  the  said  defendant  was  then  engaged  in  the  busi- 
ness of  mining  coal  under  the  laws  of  said  State  of  Jn- 
diana,  and  at  all  times,  when  so  operating  said  mine, 
employed  more  than  ten  men  therein;  that  said  coal  mine 
has  a  main  shaft  one  hundred  feet  deep,  from  which  one 
entry,  and  only  one,  leads  out  through  the  coal  stratum, 
to  and  connecting  with  the  rooms  and  working  places  of 
the  miners  and  laborers  in  said  mine;  that  the  coal  stra- 
tum in  said  mine, including  that  originally  in  said  entry 
leading  out  from  said  main  shaft,  is  six  feet  in  thick- 
ness, and  is  all,  including  said  entry,  overlaid  with  strata 
of  hard  substances  known  as  slate,  rock,  shale  and 
other  substances,  which  make  and  form  what  is  known 
as  the  roof  thereof;  that  the  coal  had  then  long  since 
been  mined  from  said  entry,  and  the  same  was  then,  and 
for  a  long  time  prior  thereto  had  been,  used  by  the  de- 
fendant, when  operating  said  mine,  as  the  passway,  and 
only  passway,  for  miners  and  laborers  in  said  mine  to  pass 
to  and  from  their  work  in  said  mine,  and  was  also  used  by 
the  defendant  as  the  passway,  and  only  passway  through 
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which  to  transmit  the  mined  coal  from  the  working  places 
in  said  mine  to  said  main  shaft,  and  was  the  only  passway 
in  said  mine  for  such  transportation,  and  was  the  only 
passway  in  said  mine  through  which  miners  and  labor- 
ers could  pass  in  going  to  and  from  their  working  places 
in    said  mine,  and  was  the  only  passway  used  for  that 
purpose  in  said  mine;  that  unless  all  said  slate  and  other 
substance  forming  the  roof  of  said  passway  is,  and  was, 
well  and  carefully  secured,  it  is,  and  was,  liable   at  all 
times,  without  warning,  to  fall  upon  miners  and  labor- 
ers when  going  to  and  from  their  work  in  said  mine,  in 
suflBcient  quantities  to  bruise,  wound  and  kill  them;  that 
defendant  then  had  in  its  employ  in  said  mine  a  mining 
boss  named  James  Pascoe;  that  it  was  the  duty  of  said 
mining  boss,  and  said  defendant,  to  see  that  all  loose 
coal,  slate  and  rock  overhead  wherein  miners  had  to 
travel  to  and  from  their  work  in  said  mine,  including 
the  passway  aforesaid,  were  carefully  secured;  that  at  the 
time  of  the  injuries  hereinafter  complained  of,  and  for 
three  months  prior  thereto,  the  slate,  rock  and  other  sub- 
stance forming  the  roof  of  said  passway  was  cracked, 
loose  and  in  a  dangerous  condition,  and  liable  at  any 
time,  without  warning,  to  fall  upon  laborers  and  miners 
passing  thereunder  to  and  from  their  work  in  said  mine, 
in  sufficient  quantities  to  bruise,  wound  and  kill  them, 
of  all  of  which  facts  the  defendant  had  full  knowledge; 
that  said  mine  boss  and  said  defendants,  nor  either  of 
them,  did  not,  prior  to  the  date  of  the  injuries  herein- 
after complained  of,  see  that  all  loose  coal,  rock,  slate 
and  other  substance  overhead  and  forming  the  roof  in 
said  mine  wherein  miners  working  in  said  mine  had  to 
travel   to  and  from  their  work  therein,  including  said 
passway,  were  carefully  secured,  and  safety  in  said  mine 
was  in  all  respects  assured,  but  negligently,  willfully 
and  unlawfully  failed   and  refused  to   carefully  secure 
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the  same  against  falling  on  the  miners  and  laborers  while 
going  to  and  from  their  work  in  said  mine,  either  by 
properly  propping  said  roof  or  removing  therefrom  said 
loose  slate,  or  in  any  other  way,  and  negligently,  will- 
fully and  unlawfully  permitted  the  roof  of  said  passway, 
and  tlie  slate,  rock  and  other  substance  thereof,  to  re- 
main unsecured,  and  in  a  dangerous  condition  for  miners 
in  passing  thereunder  to  and  from  their  work,  and  neg- 
ligently, willfully  and  unlawfully  failed  and  refuse<l  to 
order  and  direct  that  no  person,  including  this  plaintiff, 
be  permitted  in  said  unsafe  place,  unless  for  the  purpose 
of  making  it  safe,  or  to  pass  therethrough,  but,  on  the 
contrary,  negligently  and  willfully  permitted  this  plaint- 
iff and  other  of  its  employes  to  repeatedly  pass  through 
and  be  in  said  unsafe  place. 

''Plaintiff  says  that  on  the  26th  day  of  January,  1892, 
he  was  in  the  employ  of  this  defendant  as  a  miner  in  said 
mine,  for  wages,  and  that  on  said  day  of  January,  while 
on  his  way  from  his  work  in  said  mine,  by  way  of  said 
passway  (which  was  the  only  passway  for  plaintiff  and 
other  miners  to  go  to  and  from  their  work  in  said  mine), 
and  while  necessarily  in  said  passway  on  his  way  from 
work  to  which  he  had  been  assigned  by  defendant  as  one 
of  defendant's  employes  in  said  mine,  and  without  any 
knowledge  that  the  slate,  rock  and  other  substance 
forming  the  roof  of  said  passway  were  cracked,  loose  or 
in  a  dangerous  condition,  and  while  in  the  exercise 
of  due  care,  and  without  any  fault  upon  his  part,  and 
without  any  warning  to  him,  and  being  negligently  and 
willfully  permitted  by  defendant  to  pass  through  said 
unsafe  passway  and  under  said  dangerous  slate  from  his 
said  work  in  said  mine,  by  reason  of  the  slate,  rock  and 
other  substance  forming  the  roof  of  said  passway  then 
being  cracked  and  loose,  and  by  reason  of  the  same  not 
having  been  carefully  secured,  or  removed,  or  otherwise 
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made  safe  by  said  mine  boss  and  said  defendants,  and  by 
reason  of  said  mine  boss  or  defendant  not  having  ordered 
and  directed  that  no  person  be  permitted  in  said  unsafe 
place  unless  for  the  purpose  of  making  it  safe,  as  afore- 
said, and  by  reason  of  this  plaintiff  being  permitted  to 
be  therein,  as  aforesaid,  a  large  piece  of  slate  fell  from 
the  roof  of  said  passway  upon  the  plaintiff,  striking  him 
on  his  head  and  on  his  back,  near  his  hips,  causing  a 
severe  contusion  of  the  muscles  in  those  parts,  also  a 
severe  sprain  of  the  posterior  lumbo  sacrel  vertebra,  of 
the  posterior  illio  sacrel  vertebra,  of  the  illio  femoral 
vertebra,  and  permanent  injury  to  the  articulation  of  all 
of  same,  severely  bruised  his  back  at  the  injured  point 
aforesaid,  and  cut  large  and  ugly  wounds  in  his  scalp,  all 
of  which  has  resulted  in  his  permanent  injury  in  those 
parts  and  in  his  permanent  disability  to  work  and  earn 
wages  as  a  coal  miner  or  at  any  other  manual  labor;  that 
irom  said  injuries  he  has  suffered  great  and  lasting  pain 
of  body  and  worry  of  mind,  has  incurred  a  doctor  bill  of 
1100,  had  to  be  nursed  at  his  home  two  months,  has  lost 
ten  months'  time  from  his  work;  that  he  has  been  a  coal 
miner  for  twelve  years  last  past,  and  has  no  other  pro- 
fession or  vocation;  that  he  is  now  thirty-four  years  of 
age,  has  a  wife,  and  one  child  four  years  of  age;  that  the 
only  source  of  support  for  himself  and  wife  and  child  is, 
and  was,  through  his  earnings  as  a  coal  miner;  that  prior 
to  his  said  injuries  he  had  been  free  of  sickness  all  his  life, 
had  a  good  constitution,  good  health,  was  industrious, 
and  able  to  earn,  and  did  earn,  wages  as  a  coal  miner  in 
the  sum  of  $60  per  month;  that  by  reason  of  all  the  facts 
in  the  premises  he  has  been  damaged  in  the  sum  of  ten 
thousand  dollars,  for  which  sum  he  demands  judgment, 
and  for  all  other  proper  relief. 

Paragraph   2. 
''The  plaintiff,  for  a  second  and  further  paragraph  of 
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amended  complaint,  says  that  at  the  time  of  the  injuries 
hereinafter  complained  of,  the  defendant  was  a  corpora- 
tion duly  organized  under  the  laws  of  the  State  of  Indi- 
ana, owned  a  coal  mine  near  the  town  of  Linton,  in  said 
Greene  county,  Indiana,  known  as  the  'Buckeye  Mine,' 
was  then  engaged  in  the  business  of  mining  coal  from 
the  mine  under  the  laws  of  said  State  of  Indiana;  that 
said  coal  mine  has  a  main  shaft  one  hundred  feet  deep, 
from  which  one  entry,  and  only  one,  leads  out  through 
the  coal  stratum,  to  and  connecting  with  the  rooms  and 
working  places  of  the  miners  and  laborers  in  said  mine; 
that  the  coal  stratum  in  said  mine,  including  that  orig- 
inally in  said  entry  leading  out  from  said  main  shaft,  is 
six  feet  in  thickness,  and  is  all,  including  said  entry, 
overlaid  with  a  strata  of  hard  substance  known  as  slate, 
which  forms  what  is  known  as  the  roof  thereof;  that  the 
coal  had  long  since  been  mined  from  said  entry,  and  the 
same  was  then  the  only  road  and  route  in  said  mine  over 
which  the  defendant  could  and  did  transport  its  mined 
coal  from  the  working  places  therein  to  said  main  shaft, 
and  then  was  the  only  passway  through  which  the  min- 
ers employed  by  defendant  in  said  mine  could  and  did 
pass  in  going  to  and  from  their  work  in  said  mine;  that 
said  slate  forming  the  roof  of  said  passway,  unless  safely 
secured  by  props  or  other  means,  was  then,  and  at  all 
times,  liable  to  become  loose  and  fall  upon  and  injure 
miners  and  laborers  passing  thereunder  in  going  to  and 
from  their  work  in  said  mine,  which  fact  was  then  well 
known  to  this  defendant;  that  at  the  time  of  the  injuries 
hereinafter  complained  of,  and  continuously  for  three 
months  prior  thereto,  the  said  slate  forming  the  roof  of 
said  passway  was  loose,  cracked  and  insufficiently  se- 
cured by  props  and  other  means,  which  fact  was  then 
well  known  to  this  defendant,  and  was  unknown  to  the 
plaintiff,  and  which  fact  rendered  the  same  dangerous  to 
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miners  and  laborers  passing  thereunder  to  and  from  their 
work  in  said  mine,  which  fact  was  likewise  known  to 
this  defendant  at  that  time,  and  said  defendant,  with 
full  knowledge  of  all  said  facts,  carelessly  and  negligently 
suffered  and  permitted  said  slate  forming  the  roof  of  said 
passway  to  remain  cracked,  loose,  insuflSiciently  secured 
and  dangerous  to  its  employes  in  said  mine,  including 
this  plaintiff,  by  then  and  there  carelessly  and  negli- 
gently failing  and  omitting  to  secure  the  same  by  props, 
caps  and  timbers  suitable  for  that  purpose,  or  by  taking 
down  and  removing  the  same,  or  to  make  the  same  safe 
in  any  other  manner,  and  that  while  the  same  was  in 
the  dangerous  condition  aforesaid,  this  defendant  care- 
lessly and  negligently  directed  and  permitted  its  em- 
ployes in  said  mine  to  pass  thereunder,  including  this 
plaintiff,  in  going  to  and  from  their  work  therein;  that 
on  the  26th  day  of  January,  1892,  the  plaintiff  was  in 
the  employ  of  this  defendant  as  a  miner  in  said  mine  for 
wages,  and,  on  said  day  in  January,  as  such  employe, 
while  necessarily  in  said  passway  on  his  way  from  his 
work  in  said  mine,  without  any  knowledge  of  the  slate 
forming  the  roof  of  said  passway  being  then  loose, 
cracked,  insufficiently  secured  and  dangerous  to  persons 
passing  thereunder,  while  in  the  exercise  of  due  care  and 
without  any  fault  upon  his  part,  and  without  any  warn- 
ing t©  him,  but  by  reason  of  the  slate  roof  of  said  pass- 
way  being  then  cracked,  loose  and  insufficiently  secured, 
and  by  reason  of  the  defendant  carelessly  and  negli- 
gently suffering  and  permitting  the  same  to  then  be  and 
remain  loose,  cracked  and  insufficiently  secured,  a  large 
piece  of  loose  slate  fell  from  the  roof  of  said  passway 
upon  the  plaintiff,  striking  him  on  his  head  and  on  his 
back  near  his  hips,  causing  a  severe  contusion  of  the 
muscles  in  those  parts,  also  a  severe  sprain  of  the 
posterior  lumbo  sacrel,  of  the  posterior  illio  sacrel,  of  the 
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• 
illio  femoral  J  ani  permanent  injury  to  the  articulation  of 

all  of  same,  severely  bruised  his  back  at  the  injured  point 
aforesaid,  cut  large  and  ugly  wounds  in  his  scalp,  all  of 
which  has  resulted  in  his  permanent  injury  in  those 
parts,  and  io  his  permanent  disability  to  work  and  earn 
wages  as  a  coal  miner,  or  at  any  other  manual  labor; 
that  from  said  injuries  he  has  suffered  great  and  lasting 
puiu  of  body  and  worry  of  mind,  has  incurred  a  doctor's 
bill  of  1 100,  had  to  be  nursed  at  his  home  two  months, 
and  has  lost  ten  months  of  time  from  his  work;  that  he 
has  been  a  coal  miner  for  twelve  years  last  past,  and  has 
no  other  profession  or  vocation;  that  he  is  now  thirty- 
four  years  of  age;  that  his  only  source  of  support  for 
himself  and  family  is  and  was  through  his  earnings  as 
a  coal  miner;  that  prior  to  his  said  injuries  he  had  been 
free  from  sickness  all  his  life,  had  a  good  constitution, 
good  health,  was  industrious  and  able  to  earn,  and  did 
earn,  wages  as  a  coal  miner  in  the  sum  of  $60  per  month; 
that  by  reason  of  all  the  facts  in  the  premises,  he  has 
been  damaged  in  the  sum  of  $10,000,  for  which  sum  he 
demands  judgment  and  all  other  relief." 

The  first  error  discussed  is  that  the  court  erred  in 
overruling  appellant's  demurrer  to  the  first  paragraph 
o!  the  amended  complaint. 

The  contention  is  that  said  paragraph  shows  aflBrm- 
atively  contributory  negligence  on  the  part  of  appellee. 

It  is  averred  in  substance  that  at  the  time  of  appellee's 
injuries,  and  for  three  months  prior  thereto,  the  slate, 
rock  and  other  substances  forming  the  roof  of  said  pass- 
way  was  cracked,  loose,  and  in  a  dangerous  condition, 
and  liable  at  any  time  without  warning  to  fall  upon 
laborers  and  miners  passing  thereunder  to  and  from 
their  work  in  said  mine,  all  of  which  facts  the  appellant 
had  full  knowledge,  and  that  appellee  without  any  knowl- 
edge that  the  slate,  rock,  and  other  substances  forming 
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the  roof  of  said  pass  way  were  cracked,  loose,  or  in  a 
dangerous  condition,  and  while  in  the  exercise  of  due 
<3are,  and  without  any  fault  upon  his  part,  and  without 
any  warning  to  him,  was  injured  by  a  large  piece  of 
slate  falling  from  the  roof  of  said  passwayupon  him.  In 
the  face  of  the  averments  that  appellee  had  no  knowl- 
edge of  the  condition  of  the  roof,  and  that  he  was  with- 
out fault,  the  court  can  not  say  on  the  specific  facts 
stated  that  he  knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  the  alleged  unsafe  and  dangerous 
condition  of  the  mine  roof. 

It  does  not  appear  that  the  dangerous  condition  of  the 
roof  was  open  and  obvious.  The  appellant  was  bound 
to  make  reasonable  inspection  to  discover  latent  defects 
and  danger,  but  this  duty  did  not  rest  on  appellee. 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Woodward,  9  Ind.  App. 
169. 

He  was  only  bound  to  observe  defects  that  were  visible 
and  apparent.  Although  the  master  and  servant  may 
have  the  same  opportunities  for  acquiring  knowledge  of 
defects  they  are  not  upon  an  equality  as  to  the  acts  neces- 
sary to  constitute  diligence.  This  question  is  fully  dis- 
cussed,  and  the  authorities  collected  by  Judge  Gavin,  in 
the  opinion  last  above  cited.  Chicago,  etc.,  R.  R.  Co.  r. 
Branyan,  Admr.,  10  Ind.  App.  570. 

It  is  next  insisted  that  the  negligence  averred  in  the 
first  paragraph  of  the  complaint  was  the  negligence  of 
the  mine  boss,  James  Pascoe,  and  that  he  was  the  fellow- 
45ervant  of  the  coal  miner.  The  duties  of  the  mining 
boss  are  prescribed  by  section  12  of  the  act  of  March  2, 
1891;  section  7472,  R.  S.  1894.  In  the  next  section  it 
is  provided  that  the  owner  of  the  mine  shall  be  liable 
for  any  injury  to  person  or  property  occasioned  by  any 
violation  of  the  provisions  of  the  act.  Section  7473,  R. 
Vol.  11—18 
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S.  1894.  The  first  paragraph  of  the  complaint  is  pre- 
dicated upon  the  alleged  negligence  of  the  appellant,  on 
account  of  the  failure  of  the  mining  boss  to  perform  the 
duties  and  take  the  precaution  prescribed  by  section  7472, 
supra.  The  mining  boss,  under  the  allegation  of  the 
complaint,  did  not  stand  in  the  relation  of  a  fellow-ser- 
vant of  appellee.  Brazil  Block  Coal  Co.  v.  Young,  117 
Ind.  520. 

The  rule  is  well  settled  that  the  employer  must  use  ordi- 
nary care  and  reasonable  skill  to  make  safe  the  place 
where  he  requires  his  employes  to  work. 

This  duty  the  employer  can  not  delegate  so  as  to  escape 
liability.  No  matter  by  whom  the  duty  is  performed, 
the  employer  is  responsible  if  it  is  negligently  performed, 
and  from  that  negligence  injury  results.  The  statute 
cited  was  not  intended  to  relieve  the  employer  of  this  re- 
sponsibility. The  purpose  was  to  provide  an  additional 
safeguard  against  injury  to  employes  in  mines  by  requir- 
ing the  operator  of  the  mine,  through  the  mining  boss, 
to  give  special  attention  to  the  safety  of  the  mine  as  a 
working  place.  It  was  not  intended  ^o  absolve  the 
owner  or  operator  from  liability  when  he  employed  a 
competent  mining  boss  and  delegated  the  duty  to  him  of 
making  safe  the  place  where  he  required  his  employes  to 
work.  Section  13  of  the  act  expressly  provides  that 
for  any  violation  of  the  act  the  owner,  operator,  agent  or 
lessee  shall  be  liable  to  any  person  who  is  injured 
thereby.  The  violation  j3oes  not  refer  alone  to  the  fail- 
ure to  employ  such  mining  boss,  but  it  refers  also  to  the 
failure  to  perform  the  duties  specifically  mentioned  in 
section  12.  Hochstettler  v.  Hosier  Coal  and  Min.  Co.,  8 
Ind.  App.  442. 

It  is  urged  that  the  second  paragraph  of  the  complaint 
is  bad  because  it  aflSrmatively  shows  contributory  negli- 
gence on  the  part  of  the  appellee,  and  for  the  further 
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reason  that  it  does  not  allege  that  the  appellant  did  not 
exercise  due  care  in  the  employment  of  its  mine  boss  or 
that  its  mine  boss  was  incompetent,  and  that  appellant 
retained  him  in  its  service  aft«r  notice  of  his  incompe- 
tency. The  position  of  counsel  for  appellant  is  that  the 
mine  owner  or  operator  is  not  responsible  for  the  negli- 
gence of  the  mine  boss  if  he,  the  mine  owner  or  operator, 
has  exercised  due  care  in  the  employment  of  a  competent 
mine  boss,  or  has  not  retained  in  his  employ  an  incom- 
petent mine  boss  after  notice  of  his  incompetency. 

On  this  theory,  as  we  understand  it,  if  the  owner,  oper- 
ator, agent  or  lessee  should  omit  to  take  the  precaution 
prescribed  in  section  12,  his  liability  for  injuries  sus- 
tained by  an  employe,  in  the  event  no  mine  boss  had 
been  employed,  would  depend  solely  on  the  fact  that  he 
had  failed  to  provide  such  mine  boss,  and  not  on  the  un- 
safe and  dangerous  condition  of  the  mine,  growing  out 
of  the  failure  to  take  the  precautions  and  perform  the 
duties  prescribed  by  said  section.  On  the  other  hand,  if 
he  employed  a  competent  mine  boss,  such  employment 
would  entirely  relieve  the  master  of  responsibility  for  in- 
juries sustained  by  the  employe  in  such  cases,  notwith- 
standing the  duties  and  precautions  prescribed  in  section 
12,  should  have  been  wholly  disregarded.  In  other 
words,  the  effect  of  the  contention  is  that  the  employ- 
ment of  a  competent  mine  boss  is  the  full  measure  of  the 
duty  of  the  owner  or  operator  of  the  mine  in  such  cases. 

In  the  second  paragraph  of  the  complaint  the  mine 
boss  is  not  mentioned,  but  the  negligence  alleged  therein 
is  the  same  in  substance  and  effect  as  that  averred  in  the 
first  paragraph.  What  we  have  heretofore  said  in  the 
consideration  of  the  first  paragraph  is  a  suflScient  answer 
to  the  argument  of  counsel  in  relation  to  the  second  par- 
agraph. The  gist  of  the  action  is  not  the  failure  to  em- 
ploy a  competent  mine  boss,  but  grows  out  of  the  failure 
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of  the  employer  to  discharge  the  duties  resting  on  him  in 
relation  to  providing  a  safe  working  place  for  appellee. 
This  duty  appellant  could  not,  in  our  opinion,  by  virtue 
of  the  provisions  of  the  statute,  delegate  to  the  mine  boss 
so  as  to  escape  liability  on  account  of  the  failure  to  per- 
form the  acts  therein  required.  The  statute  prescribes 
the  care  which  the  employer  is  required  to  exercise.  The 
employment  of  a  competent  mine  boss  is  not  the  exercise 
of  the  care.  The  failure  of  the  boss  to  perform  the  du- 
ties designated  in  the  statute  is,  under  the  statute,  the 
negligence  of  the  master.  Aside  from  the  statute,  each 
paragraph  of  the  complaint  states  a  good  cause  of  action. 
In  other  words  the  statute  was  not  intended  to  lessen  the 
duties  of  the  master,  but  was  intended  to  increase  his 
duty  to  the  extent  of  requiring  him  to  employ  a  mining 
boss  to  give  special  attention  to  the  condition  of  the 
mine.  It  was  not  contemplated,  however,  when  the 
mining  boss  was  employed  that  such  employment  should 
relieve  or  exempt  the  master  from  liability. 

There  was  no  error  in  overruling  the  demurrer  to  each 
paragraph  of  the  complaint. 

The  next  error  discussed  is  that  the  court  erred  in  re- 
fusing to  give  the  third  instruction  asked  by  appellant, 
as  asked,  and  in  giving  the  said  instruction  as  modified 
by  the  court.  The  instruction,  as  asked  by  appellant, 
reads  as  follows: 

*'3.  The  court  instructs  the  jury  that  the  plaintiff 
must  prove  by  a  preponderance  of  the  evidence,  that  the 
defendant  knew  that  the  north  entry,  where  it  is  alleged 
the  injury  to  the  plaintiff  occurred,  was  in  an  unsafe 
and  dangerous  condition,  and  the  plaintiff  must  also 
further  prove,  by  a  like  preponderance  of  th^  evidence, 
that  he,  the  plaintiff,  did  not  know  at  the  time  the  injury 
occurred,  that  said  north  entry  was  in  an  unsafe  and  dan- 
gerous condition." 
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This  the  court  refused  to  give,  as  asked,  and  on  its 
own  motion  modified  the  same,  and  gave  the  following 
modified  instruction,  viz.: 

**The  court  instructs  the  jury  that  the  plaintiff  must 
prove,  by  a  preponderance  of  the  evidence,  that  the  de- 
fendant knew,  or  by  the  exercise  of  ordinary  care  might 
have  known,  that  the  north  entry,  where  it  is  alleged  the 
injury  to  the  plaintiff  occurred,  was  in  an  unsafe  and 
dangerous  condition,  and  the  plaintiff  must  also  further 
prove  by  a  like  preponderance  of  the  evidence  that  he, 
the  plaintiff,  did  not  know,  at  the  time  the  injury  oc- 
curred, that  said  north  entry  was  in  an  unsafe  and  dan- 
gerous condition." 

There  was  no  error  in  this  ruling  of  the  court.  It  is 
a  familiar  rule  that  where  one  ought,  by  the  exercise  of 
reasonable  diligence,  to  have  discovered  the  existence  of 
a  certain  defect,  he  is  held  to  have  knowledge  thereof. 
Lake  Erie,  etc,,  R.  R.  Co,  v.  McHenry,  10  Ind.  App.  525. 

If  appellant  desired  to  have  the  jury  instructed  that 
if  appellee  might  have  known  of  the  danger  by  the  exer- 
cise of  ordinary  care  he  could  not  recover,  it  should  have 
asked  the  court  to  give  such  an  instruction.  In  the  next 
following  instruction  the  court,  at  the  request  of  appel- 
lant, said  to  the  jury  that  if  appellee  ''knew,  or  had  rea- 
sonable cause  to  know,  that  the  said  entry  was  in  an 
unsafe  and  dangerous  condition  he  can  not  recover  in 
this  action.'' 

When  these  instructions  are  considered  in  connection 
with  the  other  instructions  given  on  the  question,  the  as- 
sumption of  the  risk  and  the  question  of  contributory 
negligence,  appellant,  on  the  point  now  under  consider- 
ation, has  no  just  cause  of  complaint. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
give  the  eighth  instruction  asked  by  appellant,  directing 
a  verdict  for  appellant. 
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There  is  evideuce  in  the  record  tending  to  prove  that 
the  slate  known  as  the  second  layer  or  second  draw  slate 
in  the  roof  of  the  mine  at  the  point  where  appellee  was 
injured  became  and  was  loose  and  liable  to  fall,  and 
therefore  dangerous,  at  and  for  sometime  before  appellee 
was  injured  by  the  same  falling  on  him;  that  the  former 
mine  boss  had  actually  discovered  this  dangerous  condi- 
tion and  communicated  the  fact  to  the  officers  of  appel- 
lant; that  the  defects  and  dangers  mentioned  were  not 
open  and  obvious,  but  that  they  were  latent,  and  were 
such  as  could  have  been  readily  discovered  by  reason- 
able inspection  and  examination;  that  such  defects  were 
unknown  to  appellee,  but  that  appellant  knew,  or,  by 
the  exercise  of  ordinary  care,  might  have  known  of  the 
unsafe  and  dangerous  condition  long  before  the  accident, 
and  might  have  repaired  or  removed  the  defects  and 
dangers. 

It  is  not  necessary  to  set  out  the  evidence,  but  suffice 
it  to  say  that  we  have  carefully  read  the  entire  record  and 
are  convinced  that  there  was  no  error  in  refusing  to  in- 
struct the  jury  to  return  a  verdict  for  appellant. 

The  next  error  discussed  arises  on  giving  the  following 
instruction: 

'*If  you  find,  from  the  evidence,  such  facts  in  this  case 
as  entitled  the  plaintiff  to  recover  of  the  defendant  dam- 
ages for  any  injury  you  may  find  plaintiff  has  suffered 
by  reason  of  any  wrong  charged  against  defendant  in 
this  action,  then,  in  assessing  such  damages,  you  may 
take  into  consideration  any  suffering,  pain,  expense  of 
physician,  liability  for  nursing  services,  loss  of  time, 
loss  of  ability  to  earn  money  in  his  personal  avocation 
at  the  time  of  the  injury,  and  permanent  derangement 
or  impairment  of  plaintiff  physically,  that  you  may  find 
from  the  evidence  he  has  suffered  or  incurred.  And  in 
such  case,  if  you  find  the  plaintiff  entitled  to  damages 
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under  the  above  rule,  the  further  fact,  if  you,  from  the 
evidence,  find  that  it  is  the  fact,  that  after  such  injury 
plaintiff  was  able  to  occupy,  and  did  occupy,  a  situation 
not  requiring  physical  exertion  to  any  material  extent, 
and  to  earn  compensation,  then  it  will  not  defeat  his 
right  to  recover  damages  for  any  impairment  of  ability 
to  earn  wages  at  his  sai4  usual  employment  that  he 
might  otherwise  be  entitled  to." 

It  was  not  error  to  instruct  the  jury  to  take  into  con- 
sideration any  loss  of  ability  to  earn  money  in  his  per- 
sonal vocation  on  account  of  the  injury.  The  court 
should,  if  asked,  have  instructed  the  jury  that  they  might 
also  take  into  consideration  appellee's  ability  to  earn 
money  in  any  other  business  or  occupation  than  that  of 
a  coal  miner. 

In  other  words,  in  assessing  damages,  it  was  proper 
for  the  jury  to  take  into  consideration,  with  the  other 
elements  of  damages  in  the  case,  any  loss  in  the  past  or 
probable  loss  in  the  future  of  time  or  ability  to  earn 
money,  by  appellee,  in  his  usual  vocation,  in  connection 
with  the  fact  as  to  whether  he  had  secured,  or  was  likely 
to  secure,  by  reasonable  exertion,  other  suitable  employ- 
ment, together  with  the  compensation  received  by  him 
therefor,  or  which  he  might  have  received,  or  that  he 
may  receive. 

The  only  serious  question  on  this  branch  of  the  case 
is  whether  the  concluding  part  of  the  instruction  cor- 
rectly states  the  law  applicable  to  the  evidence.  It  ap- 
pears that  during  the  year  preceding  his  injury  appellee 
earned  as  a  coal  miner  on  the  average  of  $38.50  per 
month.  Within  three  months  after  his  injury  he  was 
employed  as  check  weighman  in  the  mine,  and  was  so 
employed  at  the  time  of  the  trial,  and  as  such  check 
weighman  he  earned  $40  per  month. 

Prior  to  the  injury  appellee  was  a  strong,  vigorous  and 
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healthy  man.  He  was  about  thirty -four  years  of  age  at 
the  time  he  was  injured.  There  is  evidence  fairly  tend- 
ing to  prove  that  he  was  severely  injured;  that  his  phys- 
ical strength  and  powers  of  endurance  have  been  in  some 
material  respects  permanently  weakened,  and  his  capac- 
ity to  pursue  his  usual  vocation  impaired.  He  recovered 
verdict  and  judgment  for  two  thousand  dollars.  The 
position  as  weighman  did  not  require  much  physical  ex- 
ertion. In  estimating  his  damages  on  account  of  the 
impairment  to  earn  wages  at  his  usual  employment  it 
was  proper,  as  we  have  before  observed,  to  take  into 
consideration  what  compensation  he  could  earn  in  other 
situations.  The  fact,  however,  that  at  the  time  of  the 
trial  and  prior  thereto,  after  his  injury,  he  did  occupy  a 
situation  not  requiring  physical  exertion  to  any  material 
extent  and  earned  compensation  therein  equal  to  or 
greater  than  his  wages  as  a  miner,  was  not  sufficient  to 
defeat  his  right  to  recover  damages  for  the  impairment, 
by  reason  of  his  injury,  of  his  ability  to  earn  wages  at 
his  usual  employment.  It  may  be  conceded  that  ap- 
pellee was  not  entitled  to  recover  any  damages  on  account 
of  the  impairment  of  his  ability  to  earn  wages  at  his 
usual  employment  during  the  time  he  earned  compensa- 
tion equal  to  such  wages  in  some  other  employment,  but 
he  was  entitled  to  recover  for  such  probable  loss,  on  ac- 
count of  such  impairment  of  his  ability,  as  he  was  likely 
to  sustain  in  the  future,  as  hereinbefore  indicated. 

If  he  did  not  have  such  other  employment  all  the 
time,  and  was  not  by  reasonable  exertion  able  to  secure 
other  employment  suitable  to  his  condition,  he  was  en- 
titled to  recover  damages  for  the  time  he  could  not  secure 
such  employment  or  perform  such  duties  equal  to  such 
wages  as  it  was  probable  he  might  have  been  able  to  earn 
at  his  usual  employment  if  he  had  not  been  injured,  or 
if  he  was  able  only  to  secure  such  other  suitable  employ- 
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ment  at  reduced  wages,  he  was  then  only  entitled  to  re- 
cover on  this  item  the  excess  it  was  probable  he  might 
have  been  able  to  earn  at  his  usual  employment  during 
such  term.  It  was  not  necessary  that  all  the  different 
phases  of  the  question  should  have  been  embodied  in 
this  instruction. 

If  the  jury  were  likely  to  understand  from  the  instruc- 
tion that  they  might  allow  appellee  compensation  for  the 
impairment  of  his  ability  to  earn  wages  at  his  usual  vo- 
cation during  such  time  as  he  received  or  was  able  to 
receive  equal  or  greater  compensation  for  other  reasona- 
ble work  which  he  performed,  or  might  have  performed, 
then  it  was  calculated  to  confuse  and  mislead  the  jury, 
and  was  therefore  erroneous. 

The  instruction  is  awkwardly,  and,  perhaps,  was  hur- 
riedly written.  Its  meaning  is  not  clear.  The  language 
is,  if  you  find  *'that  after  such  injury  plaintiff  was  able 
to  occupy,  and  did  occupy,  a  situation  not  requiring 
physical  exertion  to  any  material  extent,  and  to  earn 
compensation,  then  it  will  not  defeat  his  right  to  recover 
damages  for  any  impairment  of  ability  to  earn  wages  at 
his  said  usual  employment  that  he  might  otherwise  be 
entitled  to." 

Does  it  mean  that  if  he  had  not  occupied  the  situation 
as  weighman  he  would  have  been  entitled  to  recover 
damages  for  the  wages  he  would  have  earned  at  his  usual 
employment  if  he  had  not  been  injured,  and  therefore 
that  the  fact  that  he  did  earn  compensation  as  weighman 
after  he  was  injured  would  not  defeat  his  right  to  recover 
damages  for  any  impairment  of  his  ability  to  earn  wages 
as  a  miner  during  the  time  he  was  receiving  such  com- 
pensation? 

He  was  entitled  to  damages  for  the  impairment  of  his 
ability,  either  past  or  future,  to  earn  wages  at  his  usual 
employment  during  such  time  as  he  could  not,  in  view 
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of  his  circumstances  and  condition,  reasonably  secure 
other  suitable  employment,  or  for  the  excess  of  wages  he 
would  probably  have  earned  at  his  usual  employment  if 
he  had  secured,  or  could  secure,  such  other  employment 
at  less  wages,  but  for  such  time  as  he  did,  or  could,  se- 
cure such  other  reasonable  and  suitable  employment,  at 
equal  or  greater  compensation,  he  would  not  be  entitled 
to  recover  damages  on  account  of  the  impairment  of  his 
ability  to  earn  wages  at  his  usual  employment.  Under 
such  circumstances  it  would  be  evident  that  he  could  not 
suffer  any  financial  loss  during  that  time.  The  probable 
effect  of  such  impairment  on  his  future  prospects  might 
be  an  element  for  consideration,  notwithstanding  such 
other  employment. 

The  language  of  the  instruction  is  ''will  not  defeat  his 
right  to  recover  damages  for  any  impairment  of  ability 
to  earn  wages  at  his  usual  employment  that  he  might 
otherwise  have  earned. ''  He  might  otherwise — if  he  had 
not  been  injured,  or  if  he  had  not  secured  another  sit- 
uation— have  earned  wages  at  his  usual  employment. 
His  ability  to  earn  such  wages  was  impaired  by  the  in* 
jury.  He  was  entitled  to  recover  any  damage  he  sus- 
tained by  reason  of  such  impairment.  If,  however,  he 
occupied  another  situation  after  the  injury,  in  which  he 
received  compensation,  this  fact  would  defeat  his  right 
to  recover  damages  for  such  impairment  during  that 
time  to  the  extent,  at  least,  of  the  amount  of  the  com* 
pensation  so  received  by  appellee  for  such  service.  It 
was,  therefore,  not  correct  to  say  in  substance  and  effect 
that  notwithstanding  he  occupied  such  situation  and 
received  compensation  therefor,  such  fact  did  not  de- 
feat his  right  to  recover  damages  for  any  impairment  of 
his  ability  to  earn  wages  at  his  usual  employment  that 
he  might  have  been  entitled  to  recover  if  he  had  not  se* 
cured  compensation  in   such  other  situation.     It   was 


NOVEMBER  TERM,  1894.  283 


The  Linton  Coal  and  Mining  Company  v.  Persons. 


misleading  to  say  that  such  fact  did  not  defeat  the  right 
to  recover  for  any  impairment.  It  did  defeat  the  right 
to  recover  for  such  impairment  to  the  extent  that  he  was 
not  damaged  thereby.  In  other  words  his  damages  for 
any  impairment  of  his  ability  to  earn  wages  at  his  usual 
employment  was  lessened  or  defeated  to  the  extent  at 
least  that  he  received  compensation  for  services  which  he 
was  able  reasonably  to  perform  in  another  situation.  In 
our  opinion  the  instruction  was  calculated,  under  the 
circumstances  of  this  case,  to  confuse  and  mislead  the 
jury. 

It  is  next  urged  that  the  court  erred  in  admitting  the 
testimony  of  William  McCloud,  a  witness  in  behalf  of 
appellee,  as  to  the  condition  of  the  north  entry  nine 
months  before  the  injury  occurred. 

Prior  to  April  1,  1892,  McCloud  was  in  appellant's 
employ  as  mine  boss.  He  testified  as  to  the  unsafe  and 
dangerous  condition  of  the  roof,  when  he  was  there,  at 
the  place  where  appellee  was  afterwards  injured,  and  that 
he  communicated  to  the  president  and  secretary  of  ap- 
pellant the  fact  that  the  roof  was  unsafe  and  should  be 
repaired,  and  that  they  declined  to  have  it  repaired. 

Other  evidence  tends  to  prove  that  appellant  allowed 
the  roof  to  continue  in  this  condition  until  appellee  was 
injured  by  its  falling  on  him  as  alleged  in  the  complaint. 
The  testimony  of  the  witness  was  competent  as  tending 
to  prove  the  unsafe  condition  of  the  roof,  and  knowledge 
thereof  on  the  part  of  appellant.  Under  the  circum- 
stances of  this  case,  it  was  neither  immaterial  nor  too 
remote. 

It  is  not  necessary  to  consider  any  other  questions  dis- 
cussed by  counsel  for  appellant,  as  they  are  not  likely  to 
arise  again  on  another  trial. 

Appellee  has  assigned  as  cross-error  the  action  of  the 
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trial  court  in  sustaining  a  demurrer  to  another  para- 
graph of  complaint  filed  by  him. 

The  only  question  discussed  by  counsel  is  whether,  in 
an  action  for  negligence  growing  out  of  the  violation  of 
provisions  of  section  12  of  the  act  of  March  2,  1891,  it 
is  necessary  to  allege  want  of  contributory  negligence  on 
the  part  of  the  plaintiff. 

The  statute  defines  the  duty  of  the  master  in  relation 
to  what  he  shall  do  with  the  view  of  securing  a  safe 
place  for  the  miners  in  which  to  work,  and  makes  the 
violation  of  the  provisions  of  section  12,  supra,  negligence 
per  «e. 

In  order  to  state  a  good  cause  of  action  in  such  case  as 
this  the  employe  is  required  to  allege  in  his  complaint  that 
the  negligence  on  account  of  which  he  seeks  to  recover 
was  the  proximate  cause  o'f  his  injury,  and  also,  in  our 
opinion,  that  he  was  free  from  fault. 

It  is  not  necessary  to  discuss  what  acts  would  or  would 
not  constitute  contributory  negligence. 

All  we  decide  now  is  that  the  statute  under  considera- 
tion does  not  change  the  rule  of  pleading  in  this  class  of 
cases  on  the  question  of  contributory  negligence. 

There  was  no  error  in  sustaining  the  demurrer  to  this 
paragraph  of  the  complaint. 

The  judgment  is  reversed,  with^  instructions  to  grant 
appellant's  motion  for  a  new  trial • 

Gavin,  J.,  not  present. 

Filed  Dec.  18, 1894. 
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Walker  rt  al.  v.  The  Board  of  Commissioners  of 
Monroe  County. 

County, — Oravel  Soad  Bonds.— yo  General  Liability. --TheTe  is  no  gen- 
eral liability  resting  upon  counties  by  reason  of  gravel  road  bonds 
issued  in  pursuance  of  the  act  of  March  11,  1877  (R.  S.  1894,  section 
6861). 

From  the  Monroe  Circuit  Court. 

J.  B.  Wilson  and  F.  H.  Hatfield,  for  appellants. 

J.  R.  East  and  A.  M.  Cunning,  for  appellee. 

Gavin,  J. — ^The  appellants  sued  appellee  upon  a  gravel 
road  bond,  alleging  simply  its  execution  and  that  it  was 
due  and  unpaid,  a  copy  of  the  bond  being  set  out  as  an 
exhibit. 

A  demurrer  to  the  complaint  for  want  of  suflSicient 
facts  was  sustained. 

This  ruling  constitutes  the  error  assigned  here. 

The  bond  shows,  upon  its  face,  that  it  is  a  turnpike 
bond,  and  one  of  a  series  ordered  issued  by  the  board  on 
July  9,  1883,  in  pursuance  of  ''An  act  of  the  General 
Assembly  of  the  State  of  Indiana,  approved  March  11, 
1877.  Acta  of  General  Assembly,  regular  session,  p.  82, 
and  amendments  thereto/'  vide,  R.  S.  1894,  section  6861; 
R.  S.  1881,  section  5097. 

Appellants'  contention  is  that  such  a  bond  creates  a 
general  liability  against  the  county  because  it  is  not, 
upon  its  face,  contingent  or  secondary. 

While  it  may  be,  by  many,  regarded  as  a  somewhat 
anomalous  and  illogical  holding  to  declare  that,  although 
the  statute  authorizes  the  issuance  of  a  county  bond,  yet 
no  general  liability  of  the  county  arises  therefrom,  the 
repeated  decisions  of  our  highest  courts  forbid  any  other 
conclusion. 
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This  seems  to  be  the  first  case  in  which  the  question 
arises  in  a  direct  action  upon  the  bond,  but  the  general 
doctrine  as  to  the  nonliability  of  the  counties  for  gravel 
road  obligations  has  been  frequently  asserted  and  reas- 
serted until  it  can  no  longer  be  regarded  as  an  open 
question. 

In  Board,  etc.,  v.  Fullen,  111  Ind.  410,  the  Supreme 
Court,  by  Elliott,  J.,  said,  in  considering  the  power  of 
the  board  to  make  additional  assessments  when  the 
original  assessments  proved  insuflficient:  ''It  was  not 
intended  that  the  expense  should  be  paid  out  of  the 
county  treasury  in  any  event,  but  that  it  should  in  all 
cases  be  paid  by  those  who  received  a  special  benefit/' 

And  again:  "It  was  not  intended  that  in  any 
event,  or  upon  any  possible  contingency,  should  the 
cost  be  paid  out  of  the  county  treasury.'*     ♦     *     * 

"The  position  *  *  of  the  board  *  *  is  very  similar 
to  that  occupied  by  the  common  council  *  *  in  levying 
assessments  for  street  improvements."  There  is  no  cor- 
porate liability,  but  the  property  assessed  alone  is  liable. 

In  Strieb  v.  Cox,  111  Ind.  299,  it  was  claimed  that  the 
two  per  cent,  limit  of  indebtedness  fixed  by  our  constitu- 
tion was  exceeded  by  the  issue  of  such  bonds.  The 
court,  however,  held  that  "Such  bonds  are  not  payable 
by  the  county  or  out  of  the  general  funds  of  the  county 
treasury,*' but  that  a  special  fund  is  provided  to  meet 
these  bonds,  and  they  are  payable  out  of  it  and  no  other. 

In  Quill  v.  City  of  Indianapolis,  124  Ind.  292,  the 
same  claim  was  asserted  as  to  the  effect  of  street  improve- 
ment bonds.  The  court  there  decided  that  there  was  no 
liability  upon  the  city  for  their  payment  except  out  of  the 
special  fund  derived  from  the  assessments,  "the  city  au- 
thorities acting  merely  as  an  agency  for  making  and  col- 
lecting the  assessments  and  as  the  custodian  of  the  fund 
when  the  assessments  are  collected.     In  this  they  do  not 
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act  as  the  agents  of  the  city,  but  as  special  agents,  to  ac- 
complish a  public  end.  Board,  etc.,  v.  Fullen,  111  Ihd. 
410/' 

The  principles  governing  Strieb  v.  Cox,  supra,  are  re- 
lied upon  as  controlling,  and  it  is  declared  that  *'the 
moral  and  legal  duty  of  the  city  to  pay  depends  upon  the 
contingency  or  condition  of  the  special  fund  out  of  which 
payment  is  to  be  made." 

In  Board,  etc,  v.  Eill,  115  Ind.  316,  this  conclusion 
is  reached  by  the  court:  * 'These  two  laws  (Acts  of  1877 
and  1885)  also  concur  in  providing,  clearly  and  un- 
equivocally, that  the  corporate  county  shall  not  be  sub- 
jected to  nor  incur  any  debt,  liability  or  damages  by  rea- 
son or  on  account  of  *  *  any  act  done,  or  for  any  failure 
or  omission  to  act,  by  the  county  board,  or  by  the  engineer 
or  superintendent  in  charge  of  the  construction  of  such 
road.^' 

In  Spidell  v.  Johnson,  128  Ind.  235,  "Bonds  such  as 
those  in  question  are  not  the  obligations  of  the  county." 

In  Little  v.  Board,  etc.,  7  Ind.  App.  118,  this  court 
followed  these  decisions. 

In  Board,  etc.,  y.  Newlin,  132  Ind.  29,  the  contractor 
recovered  against  the  county  in  a  suit  upon  his  contract, 
but  it  was  there  expressly  averred  that  the  bonds  had 
been  sold  and  the  avails  were  in  the  hands  of  the  county. 
What  is  said  by  the  court  with  reference  to  his  rights 
against  the  county  must  be  read  with  this  averment  in 
mind. 

Did  the  complaint  show  that  there  were  funds  in  the 
hands  of  the  county  applicable  to  the  payment  of  this 
bond,  or  did  it  show  any  other  dereliction  of  duty  upon 
the  part  of  the  county,  another  question  would  be  pre- 
sented. In  view,  however,  of  these  authorities,  we  are 
driven  to  the  conclusion  that  since  there  is  no  general 
liability  resting  upon  the  county  to  pay,  and  no  failure 
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to  perform  any  duty  owing  from  it  to  appellants,  there 
is  no  cause  of  action. 

Judgment  affirmed. 

Filed  Nov.  27, 1894. 


No.  1,343. 

Miller  et  al.  v.  Blub. 


Bill  op  Exceptions. — Wlien  not  Properly  in  the  Becord, — Date  of  Pre- 
sentation,— The  statate  provides  that  ''the  date  of  the  presentatioa 
shall  be  stated  in  the  bill  of  exceptions,"  and  an  indorsement apon 
margin  of  the  bill,  signed  by  the  judge,  which  states  the  time  when 
it  was  presented,  does  not  meet  the  requirements  of  the  statute. 

From  the  Sullivan  Circuit  Court. 
G.  W.  Buff  and  W.  R.  Neshii,  for  appellants. 
J.  T.  Hays,  W.  8.  Maple  and  A.  Cr.  Cavins,  for  ap- 
pellee. 

Ross,  J. — ^This  action  was  brought  by  the  appellee, 
Daniel  M.  Blue,  against  one  Edward  W.  Morris,  and  the 
appellants,  to  recover  personal  property  alleged  to  be  un- 
lawfully detained  by  them  from  him.  Upon  a  trial 
there  was  a  verdict  for  appellee,  and  judgment  on  the 
verdict. 

The  defendant  Morris  refused  to  join  in  this  appeal. 
The  appellants,  in  their  assignment  of  errors,  have  as- 
signed four  reasons  for  which  they  ask  for  a  reversal  of 
the  judgment  and  proceedings  of  the  court  below.  The 
fourth  one  is  the  only  one  properly  assigned,  namely, 
the  court  erred  in  overruling  appellants'  motion  for  a 
new  trial. 

Counsel  for  appellee  insist  that  no  questions  are  pre- 
sented by  the  record  under  this  assignment  for  the  rea- 
son that  the  evidence  is  not  properly  in  the  record.  We 
think  the  objection  must  prevail. 


vr 
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The  record  shows  that  on  the  2d  day  of  February,  1894, 
the  motion  of  the  appellants  for  a  new  trial  was  overruled, 
And  they  were  granted  fifty  days  in  which  to  prepare  and  file 
their  bill  of  exceptions.  An  entry  in  the  record  made 
by  the  clerk,  as  also  the  file  mark  on  the  bill,  shows  that 
it  was  filed  on  the  9th  day  of  April,  1894. 

The  certificate  of  the  court  at  the  end  of  the  bill  certi- 
fies that  it  was  signed,  sealed  and  made  part  of  the  rec- 
ord April  9,  1894.  On  the  margin  on  the  side  of  the  bill 
is  found  this  memorandum:  ''Submitted  to  me  this  8th 
-day  of  March,  1894,  and  taken  under  advisement.  J.  0. 
Briggs,  Judge.'* 

There  is  nothing  in  the  bill  itself  or  the  certificate  of 
the  judge  showing  that  it  had  been  submitted  prior  to  the 
Sth  day  of  April,  1894.  The  statute,  section  641,  R.  S. 
1894,  provides  in  express  terms  that  '*the  date  of  the 
presentation  shall  be  stated  in  the  bill  of  exceptions.^' 
White  V,  Gregory,  by  Next  Friend,  126  Ind.  95,  and  cases 
cited. 

And  an  indorsement  upon  the  margin  of  the  bill, 
signed  by  the  judge,  which  states  the  time  when  it  was 
presented,  does  not  meet  the  requirements  of  the  statute. 
Plotz  V.  Friend,  5  Ind.  App.  146;  Stoner  v.  Louisville, 
etc.,  R.  W.  Co.,  6  Ind.  App.  226;  Franklin  Water,  Light 
end  Power  Co.  v.  Rouse,  7  Ind.  App.  669;  Buchart  v. 
Burger^  115  Ind.  123;  McCoy  v.  State,  ex  rel.,  121  Ind. 
160;  Hormann  v.  Hartmetz,  128  Ind.  353. 

No  questions  arise  except  such  as  require  a  considera- 
tion of  the  evidence,  and  it  not  being  properly  in  the 
record,  they  can  not  be  examined  by  this  court. 

Judgment  affirmed. 
Filed  Nov.  27, 1894. 
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1,067. 

The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Klitch. 

Railroad. — Negligently  Discharging  Passenger  at  Intermediate  Station,— 
Law  and  Fact, — Driving  in  Buggy,  in  Cold,  to  Destination. — Injurious 
Consequences. — Proximate  Cause. — Contributory  Negligence. — ^Where 
K.  purchased  a  passenger  ticket  entitling  her  to  passage  from  A  to 
C,  but,  by  the  negligence  of  the  conductor,  she  was  discharged  at 
an  intermediate  station,  B,  she  having  been  informed  by  the  con- 
ductor, and  believed,  that  the  station  was  C,  the  place  of  her  des- 
tination, and  desiring  to  reach  her  destination  she  procured  a  buggy 
and  driver,  and  was  driven  to  C,  a  distance  of  five  miles,  through 
the  cold, — the  court  can  not  say,  as  a  matter  of  law,  that  the  in- 
juries she  received  are  not  such  as  were  likely  to  be  anticipated  as 
naturally  flowing  from  the  negligence  of  the  railroad  company  in 
causing  her  to  leave  the  train  at  B ;  or,  if  not  such  as  would  have 
been  reasonably  apprehended,  that  they  were  not  the  proximate 
result  of  that  act;  or  that  K  was  in  fault  in  continuing  her  journey 
to  C,  to  which  place  it  was  the  duty  of  the  railroad  company  to  carry 
her  in  safety. 

Same. — Beasonahle  Care. — Proximate  Cause. — Question  of  Fact. — In 
such  case,  the  jury  had  the  right  to  infer  that  the  conduct  of  K.  in 
continuing  her  journey  from  B  to  C  was  entirely  natural  and 
reasonable,  and  that  the  original  wrongful  act  was,  in  the  sense 
of  the  law,  directly  responsible  for  the  train  of  injuries  caused  by  it, 
including  any  illness  resulting  from  the  ride. 

From  th©  Scott  Circuit  Court. 
S,  Stansifer,  for  appellant. 
N.  Munden,  for  appellee. 

Davis,  C.  J. — Appellee  was  a  passenger  on  appellant's 
train  from  Seymour  to  Scottsburgh,  Austin  being  an  in- 
termediate station  about  five  miles  from  Scottsburgh. 
The  complaint  charges  that  she  purchased  a  ticket  to 
Scottsburgh,  which  she  delivered  to  the  conductor,  and 
when  the  train,  after  dark,  stopped  at  Austin,  the  * 'con- 
ductor negligently  and  carelessly  informed  plaintiff  that 
said  station  was  Scottsburgh,  and  negligently  and  care- 
lessly assisted  her  from  said  train"  at  Austin,  etc. . 
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There  was  testimony  tending  to  prove  that  after  she 
entered  the  train  the  conductor  took  up  her  ticket  to 
Scottsburgh  and  that  the  train  stopped  at  Austin,  which 
was  announced  as  Scottsburgh,  and  starting,  stopped 
again,  when  appellee,  on  the  information  by  the  conduc- 
tor that  the  place  was  Scottsburgh,  left  it  with  two  chil- 
dren, one  her  own,  a  girl  three  years  old,  and  the  other 
a  boy  about  eight  years  old,  in  her  charge.  The  undi3« 
puted  testimony  is  that  it  was  after  dark  and  cold;  that 
appellee  inquired  of  a  lady,  a  stranger  to  her,  for  the 
residence  of  the  friend  in  Scottsburgh  she  was  on  the  way 
with  the  children  to  visit,  when  she  was  informed  that 
she  was  at  Austin  instead  of  Scottsburgh;  that,  bein^  a 
stranger  and  unacquainted  in  Austin,  the  lady  showed 
her  to  a  hotel  where,  after  some  delay  and  trouble,  a 
buggy  and  driver  were  procured,  and  they  were  driven  a 
distance  of  five  miles  to  Scottsburgh,  her  destination, 
where  they  arrived  at  10  o'clock  that  night.  The  cold 
and  exposure  of  the  ride  made  her  sick,  she  had  a  very 
severe  cold  the  rest  of  the  winter,  and  lost  time  from  her 
work.     The  appellee  recovered  $250. 

The  only  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

Appellant,  at  the  proper  time,  asked  the  following  in- 
structions: 

"8.  If  you  find  for  the  plaintiff,  then,  in  assessing  the 
damages,  I  instruct  you  that  you  can  not  allow  any- 
thing for  plaintiff's  alleged  trip  from  Austin  to  Scotts- 
burgh." 

*'9.  If  you  find  for  the  plaintiff,  then,  in  assessing  the 
damages,  I  instruct  you  that  you  can  not  allow  anything 
for  plaintiff's  alleged  suffering  and  sickness  caused  by 
her  alleged  trip  from  Austin  to  Scottsburgh." 

The  instructions  were  refused  and  excepted  to. 

The  court's  sixth  instruction  is  as  follows: 


292        APPELLATE  COURT  OF   INDIANA, 

The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Ry.  Co.  v.  Klitch. 

'*If  you  find  for  the  plaintiff,  it  will  be  necessary  for 
you  to  assess  her  damages.  While  the  jury  are  not  au- 
thorized by  law  in  this  case  to  give  exemplary  damages, 
yet  if  the  jury  find  for  the  plaintiff,  full  compensatory 
damages  should  be  awarded,  and  in  arriving  at  com- 
pensatory damages,  the  jury  are  not  necessarily  restrict- 
ed to  the  naked  pecuniary  loss,  if  any.  In  estimating  the 
plaintiff's  damages,  in  case  you  find  for  her,  if  you  find 
that  she  acted  as  a  person  of  ordinary  prudence  under 
like  circumstances  in  taking  a  conveyance  to  Scottsburgh 
from  Austin,  considering  the  weather  and  distance,  you 
may  take  into  consideration  her  loss  of  time,  if  any,  per- 
sonal inconveniences  in  traveling  by  conveyance  to 
Scottsburgh  from  Austin,  suffering,  if  any,  by  her  from 
cold  in  making  this  trip,  her  exposure  and  resulting  sick- 
ness from  making  this  trip,  if  any,  suffering  and  dis- 
tress in  mind  and  body,  all  such  as  are  the  direct  and 
proximate  consequences  of  the  wrongful  acts  complained 
of.  The  plaintiff  can  not,  however,  recover  for  any  in- 
jury, inconvenience,  loss  or  suffering  which  is  not  the 
direct  and  proximate  consequence  of  the  misconduct  of 
defendant's  servants  complained  of." 

The  giving  of  this  instruction  was  excepted  to. 

The  motion  for  a  new  trial  assigned  for  causes  the  re- 
fusal to  give  appellant's  eighth  and  ninth  instructions, 
and  the  giving  of  the  court's  sixth  instruction,  as  also 
verdict  not  sustained  by  the  evidence,  contrary  to  law. 
and  excessive  damages. 

The  argument  of  the  learned  counsel  for  appellant  is 
based  on  the  proposition  that  under  the  circumstances  of 
this  case  the  questions  of  proximate  damages  and  con- 
tributory negligence  were  for  the  court,  and  not  for  the 
jury.  In  other  words,  the  entire  case,  as  it  is  presented 
to  us,  turns  upon  the  question  as  to  whether  the  court, 
on  the  facts  and  ciscumstances  in  this  case,  should  have 
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instructed  the  jury  that  they  could  not  allow  appellee  any- 
thing on  account  of  her  trip  from  Austin  to  Scottsburgh, 
or  for  her  suffering  and  sickness  caused  by  that  trip. 

It  may  be  conceded  that  when,  in  such  cases,  the  evi- 
dence as  to  contributory  negligence  and  proximate 
cause  is  of  such  a  character  that  but  one  reasonable  infer- 
ence can  be  drawn  therefrom,  then  the  question  involved 
is  one  for  the  court.  Rush  v.  Coal  Bluff  Mining  Co., 
131  Ind.  135;  Woolery,  Admr.,  v.  Louisville,  etc.,  R.  W. 
Co.,  107  Ind.  381. 

The  great  difficulty  in  this  class  of  cases  is  in  deter- 
mining what  is  and  what  is  not  contributory  negligence, 
and  what  constitutes  a  proximate  consequence  in  con- 
templation of  law. 

In  the  case  in  hand  do  the  facts  and  circumstances 
bring  it  within  the  above  rule. 

There  is  some  conflict  in  the  authorities  bearing  on  the 
questions  as  to  whether  the  act  of  appellee,  in  driving 
to  Scottsburgh  on  that  night,  *Svas  an  act  of  ordinary  care 
on  her  part,"  and  as  to  whether  such  act  was  the  proxi- 
mate result  of  appellant's  negligence. 

The  case  of  Texas,  etc.,  R.  R.  Co.  v.  Cole,  27  Am.  and 
Eng.  R.  R.  Cas.  144,  relied  on  by  counsel  for  appellant, 
is  in  all  substantial  respects  the  same  as  the  one  under 
consideration  with  the  exception  that  in  the  Texas  case 
the  plaintiff  was  under  the  protection  of  an  adult  male 
companion,  and  in  that  case  the  court  held  that  the  in- 
juries for  which  damages  were  sought  and  recovered  were 
proximately  caused  by  her  own  negligence.  See  also 
Levyis  v.  Flint,  etc.,  R.  W.  Co.,  18  Am.  and  Eng.  R.  R. 
Cas.  263. 

In  the  case  of  Brown  v.  Chicago,  etc.,  iJ.  W.  Co.,  3 
Am.  and  Eng.  R.  R.  Cas.  444,  the  Supreme-  Court  of 
Wisconsin,  on  facts  almost  identical  with  those  in  this 
case  (with  the  exception  that  plaintiff  had  no  knowledge 
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of  a  hotel  in  the  vicinity  where  they  got  off ) ,  the  judgment 
for  damages  for  such  injuries  was  sustained.  The  court, 
in  the  course  of  a  well  considered  opinion,  said:  **In 
the  ease  at  bar  the  question  to  be  determined  is  whether 
the  negligent  act  of  the  defendant's  employes,  in  putting 
the  plaintiffs  and  their  child  off  the  train  in  the  night 
time,  at  the  place  where  they  did,  was  the  direct  cause 
of  the  injury  complained  of  by  the  plaintiffs,  or  whether 
it  was  only  a  remote  cause  for  which  no  action  lies.  We 
must  in  considering  this  case  take  it  for  granted  that 
the  walk  from  the  place  where  they  left  the  cars  to  Maus- 
ton  was  the  immediate  cause  of  the  injury  complained 
of,  and  the  negligence  of  the  defendant  in  putting  them 
off  the  cars  was  the  mediate  cause.  We  think  the  ques» 
lion,  whether  there  was  any  negligence  on  the  part  of 
plaintiffs  in  taking  the  walk,  was  properly  left  to  the 
jury,  as  a  question  of  fact,  and  they  found  that  they  were 
guilty  of  no  negligence  on  their  part." 

This  case  has  been  approved  by  our  own  Supreme 
Court.  Cincinnati,  etc.,  R.  R,  Co.  v.  Eaton,  94  Ind.  474; 
See  also  New  York,  etc.,  R.  W.  Co.  v.  Doane,  115  Ind. 
435;  iMke  Erie,  etc.,R.  W.  Co.  v.  Close,  5  Ind.  App.444; 
Indianapolia,  etc.,  R.  W.  Co.  v.  Pitzer,  109  Ind.  179 
(188). 

The  negligence  of  appellant,  in  causing  appellee  to 
leave  the  train  at  Austin,  is  not  questioned  in  this 
court,  and  she  was  then  required  to  either  secure  a  place 
to  stay  or  to  proceed  to  the  end  of  her  journey.  She 
elected  to  go  on,  first  going  to  a  hotel  and  then  securing 
a  conveyance  in  which  she  was  driven  to  her  destination. 
There  is  no  claim  that  the  means  she  adopted  were  not 
the  best  that  could  be  secured  for  the  continuation  of  her 
journey,  or  that  the  injuries  she  received  were  not  such 
as  are  likely  to  flow  from  such  a  ride  on  a  dark,  cold 
night  at  that  season  of  the  year. 
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Now,  under  these  facts  and  circumstances,  can  the 
court  say,  as  a  matter  of  law,  that  appellee  was  in  fault 
in  continuing  her  journey,  or  that  the  injuries  she  sus- 
tained were  not  the  proximate  result  of  appellant's 
wrongful  act. 

The  rule,  as  we  understand  it,  is  that  whenever,  on 
either  the  question  of  contributory  negligence  or 
proximate  cause,  there  may  reasonably  be  differences  of 
opinion  as  to  the  inferences  or  conclusions  which  may 
fairly  be  drawn  from  undisputed  facts,  such  question  is 
one  of  fact  to  be  submitted  to  the  jury.  Cincinnati,  etc, 
R.  W.  V.  Gramesy  136  Ind.  39;  Terre  Haute,  etc.,  R.  R. 
T.  Buck,  Admx,,  96  Ind.  346,  351. 

The  court  can  not  say,  as  a  matter  of  law,  that  the  in- 
juries she  received  are  not  such  as  were  likely  to  be  an- 
ticipated as  naturally  flowing  from  the  negligence  of  ap- 
pellant in  causing  her  to  leave  the  train  at  Austin,  or  if 
not  such  as  should  have  been  reasonably  apprehended, 
that  they  were  not  the  proximate  result  of  that  act,  or 
that  appellee  was  in  fault  in  continuing  her  journey  to 
the  destination  to  which  it  was  the  duty  of  appellant  to 
carry  her  in  safety. 

In  the  case  of  Terre  Haute,  etc.,  R.  R.  Co,  v.  Buck, 
Admx,,  supra,  the  Supreme  Court  said:  ''The  only  pos- 
sible practical  rule  is  that  the  wrongdoer,  whose  act  is 
the  mediate  cause  of  the  injury,  shall  be  held  for  all  the 
resulting  damages,  and  that  the  question  of  whether  his 
wrong  was  the  mediate  cause  is  one  for  the  jury."  See 
Louisville,  etc,,  R.  W.  Co.  v.  Wood,  113  Ind.  544  (567). 

In  our  opinion  the  jury  had  the  right  to  infer  that  the 
conduct  of  appellee  in  continuing  her  journey  from  Aus- 
tin to  Scottsburgh  "was  entirely  natural  and  reasonable, " 
and  that  "the  original  wrongful  act  was,  in  the  sense  of 
the  law,  directly  responsible  for  the  train  of  injuries 
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caused  by  it,  including  any  illness  resulting  from"  the 
ride.     Lake  Erie,  etc.,  R.  W,  Co,  v.  Close,  supra. 

There  was  no  error  in  either  the  giving  or  refusing  of 
instructions. 

Judgment  aflSrmed. 

Ross,  J.,  absent. 

Filed  May  18, 1894 ;  petition  for  a  rehearing  overruled  Dec.  11, 1894. 


No.  1,371. 

Nelson,  Administrator,  v.  O'Neal. 

Married  Woman. —  When  not  Liable  for  Necessaries  of  Life  Furnished 
Her, — A  married  woman  cohabiting  with  her  husband  can  not  be 
held  liable  for  necessaries  of  life  furnished  her,  unless  she  expressly 
agrees  to  pay  therefor  and  they  are  furnished  on  her  credit. 

From  the  Ohio  Circuit  Court. 

/.  jB.  Coles  and  Q.  B.  Hall,  for  appellant. 

D.  8.  Wither y  for  appellee. 

Ross,  C.  J. — ^This  action  was  commenced  by  the  ap- 
pellee filing  a  claim  against  the  estate  of  Henrietta 
Peaslee,  deceased,  for  board  and  nursing.  The  appel- 
lant, as  administrator  of  her  estate,  refused  to  allow  the 
claim,  and  it  was  duly  transferred  to  the  issue  docket 
for  trial.  There  was  a  trial  by  the  court  and  a  finding 
and  judgment  in  favor  of  the  appellee  for  one  hundred 
and  thirty-two  dollars. 

The  only  error  assigned  on  this  appeal  is:  ''The  court 
erred  in  overruling  the  motion  for  a  new, trial." 

The  evidence  discloses  that  the  decedent  was  a  mar- 
ried woman,  the  wife  of  Samuel  Peaslee;  that  he  pro- 
vided for  her  a  home  and  subsistence;  that  she  was  suf- 
fering from  erysipelas  and  needed  medical  attention,  care 
and  nursing,  and  in  order  to  receive  such  attention  went 


^^^ 


NOVEMBER  TERM,  1894.  297 

Pemberton  r.  The  State. 

to  the  home  of  her  brother,  the  appellee,  and  was 
boarded,  nursed  and  cared  for  by  him  and  his  wife  until 
her  death  in  August,  1893. 

It  is  insisted  by  counsel  for  appellant  that  the  evidence 
is  insufficient  to  sustain  the  finding  of  the  court,  and 
that  the  finding  is  contrary  to  law. 

The  question  presented  by  the  record,  as  we  view  it, 
is:  Can  a  married  woman,  cohabiting  with  her  hus- 
band, be  held  liable  for  the  necessaries  of  life  furnished 
her,  except  she  expressly  agrees  to  pay  therefor  and  they 
are  furnished  on  her  credit?  That  she  can  not,  we  think 
is  well  settled.  Nelson,  Admr,,  v.  Spaulding,  11  Ind. 
App.  453. 

In  this  case  there  is  no  evidence  to  sustain  a  finding 
either  that  the  decedent  promised  to  pay  appellee  for  her 
board,  care  and  attention,  or  that  the  board  was  fur- 
nished or  the  services  rendered  upon  her  credit.  Under 
the  facts,  as  shown  by  the  record,  the  appellee's  right  of 
recovery,  if  any  exists,  is  against  Samuel  Peaslee,  the 
husband  of  the  decedent,  and  not  against  her  estate. 

The  court,  therefore,  erred  in  overruling  the  motion 
for  a  new  trial. 

Judgment  reversed. 

Gavin,  J.,  absent, 
illed  Dec.  18, 1894. 


N©.  1,389. 
Pemberton  v.  The  State. 

Jury. —  Voir  Dire. — Irrelevant  Question. — In  a  prosecution  for  selling 
liquor  to  a  minor  it  was  not  error  to  refuse  an  answer  to  the  ques- 
tion propounded  to  a  juryman  on  his  voir  dire:  **Do  you  believe  a 
man  who  is  engaged  in  the  sale  of  intoxicating  liquors  under  a 
license  is  a  moral  man?"  where  it  does  not  appear  that  the  ques- 
tion of  morality  was  in  issue  nor  that  the  defendant  was  engaged  in 
selling  intoxicating  liquors.    ' 
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Same. — Voir  Dire — Mistake  of  Law — Challenge  for  Cause. — ^The  mere 
fact  that  a  juror,  as  shown  by  his  voir  dire,  is  mistaken  as  to  the 
legal  effect  of  the  filing  of  the  affidavit  and  information,  is  not  suf- 
ficient cause  for  challenge. 

Same. — Competency  of  Juryman, — A  juror's  competency  is  not  to  be  de- 
termined from  one  question  alone,  but  from  all  he  says  upon  the 
subject. 

From  the  Grant  Circuit  Court. 

L.  D.  Baldwin  and  H.  Oliver,  for  appellant. 

A.  G,  Smith  J  Attorney-General,  and  A.  J.  Beveridge^  for 

State. 

Gavin,  J. — The  appellant  was  prosecuted  by  affidavit 
and  information  for  selling  liquor  to  a  minor. 

The  only  questions  presented  to  us  arise  upon  the  mo- 
tion for  new  trial,  and  relate  to  the  empaneling  of  the 
jury. 

One  John  Howard  was  called  as  a  juror,  and  upon  his 
voir  dire,  stated  that  he  had  no  prejudice  against  the  sale 
of  liquors  to  be  drunk  as  a  beverage,  if  sold  according 
to  the  statute;  tliat  such  selling  under  a  license  was  a 
legitimate  business;  that  he  would  feel  free  to  accept  as 
true  the  testimony  of  one  engaged  in  such  business  and 
give  to  it  the  same  weight  as  to  the  testimony  of  others. 

In  the  course  of  the  examination,  the  appellant  also 
asked  the  following  question:  '*Do  you  believe  a  man 
who  is  engaged  in  the  sale  of  intoxicating  liquors  under 
a  license  is  a  moral  man?" 

Counsel  urge  that  if  this  question  had  been  answered 
in  the  affirmative  the  juror  would  have  been  shown  in- 
competent, assuming  that  the  client  was  a  licensed  liquor 
seller.  To  support  this  position  they  rely  upon  Svrigart 
V.  State,  67  Ind.  287.  Such,  however,  is  not  the  law. 
So  far  as  this  case  does  lend  support  to  their  views  upon 
this  proposition  it  has  been  overruled.  Elliott  v.  State, 
73  Ind.  10;  Chandler  v.  Ruebelt,  83  Ind.  139;  Shielda  v. 
State,  95  Ind.  299;   Dolaiiy,  State,  122  Ind.  141. 
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Ill  Elliott  V.  State ^  supra,  the  law  is  thus  declared: 
*'But  how  far  inquiry  shall  be  made  of  a  juror  concern- 
ing his  opinion  of  the  morality  of  any  pursuit  or  busi- 
ness of  the  accused,  in  the  conduct  of  which  the  alleged 
offense  may  have  been  committed,  and  for  what  opinions 
in  that  respect  he  shall  be  set  aside,  must  be  left,  in  the 
first  instance,  to  the  direction  of  the  judge  who  presides 
at  the  trial,  and  his  decision  will  not  be  overruled  unless 
it  appear  that  there  has  been  an  abuse  of  that  discre- 
tion." Howell  V.  State,  4  Ind.  App.  48,  announces  the 
same  doctrine.  That  this  juror  would  have  been  com- 
petent, even  had  he  answered  the  question  affirmatively, 
is  far  within  the  rule  established  by  the  authorities 
above  cfted. 

Furthermore,  the  question  asked  relates  to  the  moral- 
ity of  those  engaged  in  the  sale  of  liquors  under  a  license. 
There  is  nothing  whatever  in  the  record  to  show  that  ap- 
pellant belonged  to  that  class  of  persons.  In  the  absence 
of  such  a  showing  there  is  nothing  to  indicate  that  ap- 
pellant was,  or  could  havebe^n,  in  any  way  harmed  by 
the  ruling,  nor  was  there  anything  to  indicate  to  the  trial 
judge  that  the  question  was  in  any  degree  pertinent  to 
the  facts  of  the  case,  and  there  was,  for  this  reason  also, 
no  error  in  the  ruling  of  which  appellant  can  here  com- 
plain.    Shields  v.  State,  sxtpra. 

In  order  to  enable  us  to  declare  that  error  exists  in  the 
proceedings  of  the  court  below,  it  must  so  appear  from 
the  record.     Elliott  App.  Proced.,  sections  592,  292. 

Edward  M.  Gaines,  being  called  as  a  juror,  made  sub- 
stantially the  same  statements  as  Howard,  and  was 
asked,  in  addition,  if  he  thought  the  filing  of  the  affida- 
vit and  information  against  defendant  was  some  evidence 
that  he  was  guilty,  to  which  he  answered:  "Not  neces- 
sarily." Being  then  asked,  ''Do  you  think  it  is  some 
evidence?"  He  answered:  ''Yes,  sir." 


300        APPELLATE  COURT  OF   INDIANA, 


Pemberton  r.  The  State. 


This  further  question  was  then  propounded  by  the 
court:  **If  the  aflBidavit  and  information  in  this  case 
shall  not  be  used  in  evidence  in  this  cause,  could  you 
and  would  you  give  the  evidence  actually  introduced  at 
the  trial  all  the  weight  to  which  it  is  entitled,  and  decide 
the  case  impartially  according  to  the  law  and  the  evi- 
dence?''    To  this  question  the  answer  was  "Yes." 

A  challenge  for  cause  was  overruled  with  an  exception. 

There  was  no  abuse  of  the  court's  discretion  in  accept- 
ing this  juror.  The  mere  fact  that  he  may  have  been 
mistaken  as  to  the  legal  effect  of  the  filing  of  the  aflBda- 
vit  and  information  would  not  be  sufficient  cause  for 
challenge. 

If  an  accurate  and  exact  knowledge  of  the  law  were 
required  as  a  prerequisite  to  sitting  on  a  jury,  juries 
would  be  difficult  to  obtain. 

The  language  of  Elliott,  C.  J.,  in  BtUler  v.  State^  97 
Ind.  378,  meets  the  case  in  hand:  '*It  is  true  that  the 
examination  of  the  juror  showed  that  he  had  a  mistaken 
view  of  the  law  applicable  to  the  defense  of  insanity,  but 
it  is  also  true  that  he  disclosed  a  willingness  and  an 
ability  to  yield  readily  to  the  law  as  it  exists." 

We  are  of  opinion  that  the  court  below  might  rightly 
rely  upon  its  ability  to  correct  any  erroneous  notion  of 
the  law  indicated  by  the  juror's  answers. 

Counsel  object  strenuously  to  the  court's  ruling  upon 
the  competency  of  one  Unthank.  His  competency,  how- 
ever, is  not  to  be  determined  from  one  question  alone, 
but  from  all  that  he  says  upon  the  subject.  BuUer  v* 
State  J  supra. 

Thus  judged,  we  do  not  think  the  court  erred. 

The  case  of  Fletcher  v.  Crista  139  Ind.  121,  is  readily 
distinguishable  from  this  case  by  the  fact  that  it  was  an 
application  for  license  to  sell  liquor,  and  the  morality  of 
the  applicant  was  directly  in  issue. 
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We  have  not  taken  up  in  detail  all  the  objections  to 
€ach  juror  which  have  been  presented  by  counsel,  but  the 
propositions  already  decided  cover  them. 

Judgment  affirmed. 

Piled  Nov.  27, 1S94. 


No.  1,636. 
The  Town  of  Andrews  et  al.  v.  Sellers. 

Appbllatb  Coubt. — Effect  of  Supreme  CowrVa  Order  Transferring  a 
Case. — An  order  of  the  Supreme  Court  transferring  a  cause  to  the 
Appellate  Court  settles  the  question  of  jurisdiction,  and  is  binding 
on  the  Appellate  Court. 

!Eeplevin. — Affidavit,  Failure  to  File,  Effect. — Taxes. — If  no  affidavit 
accompanies  a  complaint  in  replevin,  the  plaintiff  is  not  entitled  to 
possession  of  the  property ;  but  the  action  proceeds  so  that  the  title 
to  the  property  or  right  to  its  possession  may  be  determined ;  and 
a  failure  to  aver  that  the  property  was  taken  for  a  tax  does  not 
render  the  complaint  bad. 

Same. — Property  Taken  for  Taxes, —  Trover, — Replevin,  under  our 
statute,  is  a  possessory  action,  and  if  it  appear  upon  the  trial  that 
the  property  was  taken  for  a  tax,  the  plaintiff  will  not  be  entitled  to 
it.  In  such  a  case,  if  the  seizure  was  wrongful,  the  injured  party 
is  rebutted  to  his  action  for  trespass  or  trover  or  other  proper  ac- 
tion. 

Same. — Illegality  of  Taxes. — If  it  appear  that  the  property  was  seized 
for  taxes,  the  illegality  of  the  tax  can  not  be  considered. 

fiAME. — Stranger'' s  Property  Seized  for  a  Tax, — If  the  property  of  a  per- 
son is  seized  who  does  not  owe  the  tax,  he  may  maintain  replevin 
for  the  property  against  the  tax  collector  seizing  such  property. 

Pbactice. — Anticipating  Defense. — If  the  complaint  anticipates  a  de- 
fense which,  if  pleaded  by  the  defendant,  would  be  a  bar  to  the  ac- 
tion, the  plaintiff  must  plead  facts  sufficient  to  avoid  such  defense, 
or  the  complaint  will  be  insufficient  to  withstand  a  demurrer. 

Town. — Power  of  Marshal  to  Collect  Taarcs.— When  the  town  marshal 
has  received  the  tax  duplicate  of  his  town,  and  the  warrants  at- 
tached thereto,  they  confer  upon  him  the  same  powers  as  an  execu- 
tion issued  to  him  by  a  justice  of  the  peace,  and  he  may  seize  the 
property  of  any  taxpayer  on  such  duplicate,  any  place  within  the 
county  wherein  such  marshal's  town  is  situated. 

Taxes. — Demand  Before  Levy, — A  seizure  of  property  for  taxes  is  not 
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illegal  because  of  the  failare  of  the  tax  collector  to  first  make  a  de- 
mand of  payment  of  the  person  owing  for  such  taxes. 

From  the  Huntington  Circuit  Court. 

J.  B.  Kenner  and  U.  S.  Lesh^  for  appellants. 
J.  C.  Branyartf  J.  F.  France  and  /.  S.  Branyan,  for 
appellee. 

Rein  HARD,  J. — ^The  appellee  brought  this  action 
against  the  appellants  to  recover  the  possession  of  a 
colt. 

The  appellants  demurred  to  the  amended  complaint, 
the  demurrer  was  overruled  and  the  appellants  excepted. 
This  ruling  constitutes  the  first  specification  of  error. 

The  substance  of  this  pleading  is  that  the  appellee  is 
the  owner  and  entitled  to  the  immediate  possession  of  an 
iron-gray  mare  colt,  two  years  old,  of  the  value  of  $200; 
that  the  appellant  McVicker  is  acting  as  marshal  of  the 
town  of  Andrews,  Indiana,  and  having  in  his  possession 
the  duplicate  for  warrants  of  said  town  for  the  collection 
of  taxes  for  said  town,  which  town  claims  to  be  a  corpo- 
ration, and  having  a  charge  thereon  against  appellee  for 
taxes  for  said  corporation,  said  McVicker  did,  on  the 
day  of ,  1891,  take  possession  of  said  prop- 
erty, and  is  now  threatening  to  sell  and  convert  said 
property  into  money  and  apply  the  same  on  said  taxes, 
and  now  has  said  colt  advertised  for  sale  on  the  8th  day 
of  October,  1891. 

Appellee  says  said  colt  was  never  within  the  corporate 
limits  of  said  town  until  brought  there  by  appellant's 
wrongful  act,  and  was  not  liable  for  any  tax  to  said  cor- 
poration, said  property  always  having  been  on  a  farm 
outside  of  said  town,  and  was  never  returned  for  taxa- 
tion  within  said  corporate  limits. 

Appellee  further  says  that  at  the  time  of  the  levy 
of  said  writ  upon  said  property,  he  was  the  owner  of 
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other  personal  property  in  said  corporation  more  than 
sufficient  to  pay  all  the  tax  due  against  him  in  favor  of 
said  corporation,  and  no  demand  was  ever  made  of  him, 
either  for  said  tax  or  any  part  of  the  same;  that  appel- 
lant McVicker,  either  with  or  without  the  consent  of  the 
officers  of  said  corporation,  and  without  appellee's  con- 
sent, went  outside  of  said  corporation  and  unlawfully 
and  wrongfully  seized  said  colt,  and  now  threatens  to 
dispose  of  the  same,  as  aforesaid;  that  McVicker  is  in- 
solvent and  irresponsible,  and  said  corporation  disclaims 
having  authorized  said  seizure  and  conversion,  which  leave 
appellee  without  remedy,  and  the  appellee  may  thus  be 
irreparably  injured,  etc. 

This  appeal  was  originally  taken  to  the  Supreme  Court, 
but  that  court,  by  its  order,  transferred  the  case  to  the 
docket  of  this  court.  The  complaint  closes  with  a  prayer 
for  an  injunction  to  restrain  the  appellants  from  selling 
said  property,  etc.  The  Supreme  Court  doubtless  regarded 
replevin  as  the  principal  action,  and  the  prayer  for  an 
injunction  as  a  mere  incident  to  such  proceeding,  and 
when  thus  viewed  the  jurisdiction  is  doubtless  in  this 
court.  At  all  events  the  order  of  transfer  settles  the 
question  of  jurisdiction  in  favor  of  this  court,  and  we 
proceed  to  determine  the  issues  presented  by  the  record. 

It  is  earnestly  contended  by  appellants'  counsel  that 
the  complaint  is  insufficient  because  it  discloses  upon  its 
face  that  the  property  was  taken  to  satisfy  a  tax.  The 
statute  upon  which  this  action  is  predicated  provides  that 
when  personal  goods  are  wrongfully  taken  or  detained 
from  the  owner  or  person  claiming  the  possession  there- 
of, etc.,  the  owner  or  claimant  may  bring  an  action  for 
possession.  R.  S.  1894,  section  1286,  (R.  S.  1881,  sec- 
tion 1266). 

It  is  provided  in  a  subsequent  section  that  when  an 
immediate  delivery  is  claimed  the  plaintiff  must  make 
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affidavit  showing,  amongst  other  things,  that  the  prop- 
erty has  not  been  taken  for  a  tax,  assessment  or  fine 
pursuant  to  a  statute,  etc.  R.  S.  1894,  section  1287,  (R. 
S.  1881,  section  1267). 

In  either  case,  whether  immediate  delivery  is  claimed 
or  not,  the  complaint  will  be  sufficient  to  withstand  a 
demurrer  without  such  affidavit.  If  the  proper  affidavit 
accompany  the  complaint,  the  plaintiff,  if  he  also  file  a 
proper  bond,  is  entitled  to  possession  at  once.  If  no 
such  affidavit  is  made,  the  plaintiff  is  not  entitled  to  pos- 
session, but  the  action  proceeds  nevertheless,  so  that  the 
title  to  the  property,  or  the  ultimate  right  to  the  posses- 
sion thereof,  may  be  determined.  In  no  event  does  the 
failure  of  the  complaint  to  contain  the  averment  that  the 
property  was  not  taken  for  a  tax,  etc.,  render  that  plead- 
ing bad  on  demurrer.  Payne  v.  June,  92  Ind.  252;  I\tr- 
pie  V.  Fagg,  124  Ind.  476. 

Replevin  is,  however,  under  our  statute,  a  possessory 
action,  and  hence  if  it  appear  upon  the  trial  that  the 
property  was  taken  for  a  tax,  the  plaintiff  would  not  be 
entitled  to  judgment.  Adams  v.  Davis,  109  Ind.  10;  Jlfa- 
ple  V.  Vestal,  114  Ind.  325. 

Hence,  if  the  complaint  show  affirmatively  that  the 
property  levied  upon  was  taken  for  a  tax,  can  the  action 
of  replevin  be  maintained?  It  is  true  that  in  the  pres- 
ent case  immediate  delivery  is  not  claimed,  but  the  action 
is  nevertheless  one  in  replevin.  If  the  action  can  be 
maintained  in  any  event  it  will  prevent  the  officer  from 
selling  the  property  to  satisfy  the  tax  lien.  It  is  the 
spirit  of  the  law  that  the  officer  shall  not  be  thus  handi- 
capped in  the  discharge  of  his  duty.  The  rule  that  goods 
taken  on  legal  process  for  a  tax  can  not  be  retaken  from 
the  officer  by  the  writ  of  replevin,  is  not  confined  to  this 
State  but  prevails  in  other  States.  The  party  claiming 
to  have  been  wronged  by  the  alleged  unlawful  seizure  is 
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in  such  cases  remitted  to  his  action  for  trespass  or  trover, 
or  such  other  proper  action  as  he  may  select.  Wells 
Repl.,  section  224. 

Public  policy  forbids  that  the  taxpayer  should  thus  be 
■allowed  to  arrest  the  operation  of  the  law  for  the  speedy 
collection  of  taxes,  and  thereby  contribute  to  the  extinc- 
tion or  impairment  of  the  State's  credit,  and  the  question 
of  the  legality  of  the  tax  can  not  be  considered  in  such  a 
proceeding.     McClaughry  v.  Cratzenbergy  39  111.  117. 

"The  liability  of  this  process  to  vexatious  use  is  so 
considerable  that  it  has  been  deemed  proper  in  some  of 
the  States,  on  the  grounds  of  public  policy,  to  provide 
that  replevin  shall  not  lie  for  the  property  distrained  for 
taxes.  Taking  away  this  remedy  would  still  leave  to  the 
party  all  the  other  remedies  which  are  applicable  to  the 
case;  and  he  may,  therefore,  still  contest  the  validity  of 
the  tax  in  a  suit  to  recover  the  money  after  it  has  been 
paid,  or  in  an  action  to  recover  the  value  of  his  goods  if 
the  tax  was  collected  by  distress  and  sale.''  Cooley  Tax- 
ation (2ded.),  818. 

If,  in  this  action,  the  appellee  claimed  the  immediate 
possession  of  the  property,  and  it  were  made  to  appear, 
from  the  complaint  or  affidavit,  that  the  goods  sought  to 
be  replevied  were  seized  to  satify  a  tax  levy,  it  will  not 
be  insisted,  we  apprehend,  that  the  complaint  would  be 
sufficient  upon  demurrer.  To  obtain  the  immediate  pos- 
session of  the  chattel,  the  plaintiff  would  be  bound  to 
show  that  it  was  not  taken  for  a  tax.  The  only  differ- 
ence between  a  case  where  immediate  possession  is  asked 
and  one  where  it  is  not  demanded,  is  that  in  the  latter 
<5ase  the  plaintiff  is  required  to  show  that  he  was  entitled 
to  the  possession  at  the  commencement  of  the  action, 
while  in  the  former  he  must  also  state  in  his  affidavit 
that  the  property  was  not  taken  for  a  tax.  In  either 
Vol.  11—20 
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case,  if  the  evidence  discloses  that  the  property  in  con- 
troversy was  so  taken,  the  action  will  not  lie.  This  po- 
sition is  fully  sustained  by  the  decisions  of  our  Supreme 
Court.     Adams  v.  Davis y  supra,  and  cases  cited. 

If  the  complaint  itself  discloses  the  taking  for  a  tax, 
the  question  is  fully  presented  by  the  demurrer.  It  must 
not  be  inferred,  however,  from  what  has  been  said,  that 
in  no  case  will  the  action  of  replevin  lie  where  the  goods 
in  controversy  have  been  distrained  for  taxes.  The  rule 
is  not  applicable,  for  instance,  to  a  third  person  whose 
property  has  been  taken  for  a  tax  for  which  he  is  in  no 
way  liable,  nor  to  one  who  was  not  liable  to  be  assessed 
for  taxation.  But  if  the  rule  is  to  be  avoided,  it  must 
appear  that  the  whole  tax  is  illegal,  for  the  action  can 
only  be  maintained  upon  the  assumption  that  the  seizure 
of  the  goods  is  without  warranto!  law.  Cooley  Taxation 
(2ded.),  819. 

The  averments  of  the  complaint  are  sufficient,  we 
think,  to  raise  the  presumption  that  the  appellee  was 
liable  to  be  assessed  for  taxation  by  the  town  authorities. 
It  must  further  be  presumed,  we  think,  that  the  appel- 
lee was  regularly  assessed,  and  placed  upon  the  tax  du- 
plicate of  the  town;  that  such  duplicate  came  into  the 
possession  of  said  marshal  in  due  course  of  law,  and 
that  the  process  by  virtue  of  which  the  seizure  was  made " 
was  legal  upon  its  face.  None  of  these  presumptions  are 
excluded  or  overcome  by  any  of  the  averments  contained 
in  the  complaint.  Were  the  complaint  silent  upon  the 
subject  of  the  tax,  or  did  it  not  undertake  to  state  by  what 
authority  the  appellants  assumed  to  hold  the  property — 
in  other  words,  if  the  pleader  had  simply  averred  the 
appellee's  ownership,  and  that  he  was  entitled  to  posses- 
sion, as  required  in  the  ordinary  complaint  in  replevin 
— the  question  now  under  consideration  could  not  be 
raised  by  the  demurrer. 
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Where  the  complaint  anticipates  the  defense  which,  if 
pleaded  by  the  defendant,  would  bar  the  action,  the  plain- 
tiff must  plead  facts  sufficient  to  avoid  such  defense,  or 
the  complaint  will  be  insufficient  to  withstand  the  de- 
murrer.    Jessup  V.  Jessup,  7  Ind.  App.  573. 

The  only  remaining  question  as  to  the  sufficiency  of 
the  complaint  is  whether  the  appellee  has  sufficiently 
shown  that  the  seizure  of  the  colt  by  the  appellants  was 
without  warrant  of  law.  If  the  complaint  shows  this 
fact,  it  must  be  by  reason  of  the  averments  that  the  colt 
was  nevef  within  the  corporate  limits  of  the  town  until 
brought  there  by  the  act  of  the  marshal,  but  was  always 
on  a  farm  outside  of  the  corporate  limits,  and  had  never 
been  returned  for  taxation  within  said  corporate  limits, 
and  that  the  owner  had  sufficient  other  personal  prop- 
erty in  said  corporation  to  satisfy  all  the  taxes  due  by 
him  to  the  same,  and  that  no  demand  had  been  made 
upon  him  for  such  taxes. 

The  complaint  alleges  that  the  property  was  seized  by 
the  appellants  in  1891.  The  seizure  must,  therefore, 
have  been  by  virtue  of  taxes  levied  and  property  assessed 
prior  to  the  year  1891.  The  present  tax  law  was  enacted 
at  the  legislative  session  of  1891.  The  law  applicable  to 
the  present  case  must  consequently  have  been  that  which 
was  in  force  previous  to  the  enactment  of  the  present 
statute  upon  that  subject. 

''AH  the  property,  both  real  and  personal,  situated  in 
any  county,  shall  be  liable  for  the  paymant  of  all  taxes, 
penalties,  interest,  and  costs  charged  to  the  owner  thereof 
in  such  county.'*     R.  S.  1881,  section  6447. 

Incorporated  towns  may,  by  ordinance,  provide  that 
their  taxes  shall  be  collected  by  the  county  treasurer  in 
the  same  manner  that  he  collects  other  taxes  for  State 
and  county  purposes.     Elliott's  Supp.,  section  810. 

Certainly,  if  the  county  treasurer  were  to  collect  such 
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taxes,  it  could  not  be  claimed  with  any  degree  of  plausi- 
bility that  he  must  inquire,  before  seizing  upon  an  arti- 
cle of  property  to  satisfy  town  taxes,  whether  such  article 
had  ever  been  situated  within  the  corporate  limits  of  the 
town  to  which  its  owner  owes  the  taxes.  Such  treasurer 
would  be  authorized,  doubtless,  to  seize  upon  any  article 
of  property  found  within  his  county  of  which  the  tax- 
payer is  the  owner,  and  the  fact  that  such  property  had 
never  been  returned  or  listed  for  taxation  can  make  no 
difference,  although  it  may  be  true  that  the  property  it- 
self is  not  taxable  within  the  town.  If  this  'were  not 
true,  and  if  only  such  property  could  be  taken  as  had 
been  listed,  then  no  subsequently  acquired  property  of 
the  taxpayer  could  be  levied  upon  and  sold  to  satisfy 
taxes  previously  assessed  upon  other  property.  This  po- 
sition could  not  be  maintained  for  a  moment.  If,  then, 
the  treasurer  of  the  county  could  properly  seize  any  of 
the  taxpayer's  property  found  within  his  county  to  sat- 
isfy taxes  due  the  town,  which  we  are  firmly  of  opinion 
he  could  do,  it  necessarily  follows,  we  think,  that  the 
town  marshal  can  do  the  same  thing  when  the  duplicates 
and  warrants  accompanying  the  same  are  in  his  hands 
for  the  purpose  of  collecting  the  taxes  of  such  town,  by 
seizure  and  sale  of  property  of  delinquents.  In  collect-' 
ing  taxes  town  marshals  "have  the  same  power  to  enforce 
collections  and  shall  be  governed  by  the  same  rules  and 
regulations  as  county  treasurers  and  county  auditors." 
R.  S.  1894,  section  4388  (R.S.  1881,  section  3351). 

The  tax  duplicates  and  warrants  attached  thereto  con- 
fer authority  upon  the  marshal  to  seize  and  sell  the  prop- 
erty of  the  taxpayer  the  same  as  an  execution  issued  to 
the  sheriff  confers  power  upon  him  to  seize  and  sell  per- 
sonal property  to  satisfy  such  execution.  Wise  v.  East- 
ham,  30  Ind.  133. 

The  power  and  jurisdiction  of  a  town  marshal  is  the 
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same  as  those  of  constables  in  their  respective  counties. 
R.  S.  1894,  section  4349  (Elliott's  Supp.,  section  828). 

Constables  have  power  to  act  throughout  their  respect- 
ive counties,  unless  specially  restrained  by  law.  R.  S. 
1894,  section  8054  (R.  S.  1881,  section  5979). 

A  constable  may  serve  an  execution  anywhere  through- 
out the  county.  R.  S.  1894,  section  1575  (R.  S.  1881, 
section  1507). 

The  tax  duplicate  and  warrant  thereto  attached  has 
the  same  force  as  an  execution,  and  the  property  of  the 
person  owing  the  taxes  may  be  seized  and  levied  upon  in 
the  same  manner  for  the  purpose  of  discharging  the  tax. 
Where  the  statute  does  not  prescribe  any  rule  as  to  when 
the  lien' shall  attach,  it  attaches  from  the  time  the  goods 
are  distrained.     Cooley  Taxation,  441. 

As  we  have  seen,  all  property  in  the  county  is  liable 
for  the  payment  of  all  taxes,  under  the  statute.  It  fol- 
lows, we  think,  that  the  marshal  of  a  town  having  in  his 
hands  a  tax  duplicate,  with  the  proper  warrant  attached, 
is  not  confined,  in  making  seizure  and  sale,  to  such 
property  of  the  taxpayer  as  may  be  found  within  the 
limits  of  the  town  whose  officer  he  is,  but  he  may  act  in 
that  behalf  throughout  the  county.  We  are,  therefore, 
of  opinion  that  the  marshal  in  the  present  case  was 
clearly  justifiable,  for  aught  that  is  shown,  to  seize  the 
property  in  controversy  and  sell  the  same  for  the  satis- 
faction of  the  appellee's  taxes. 

We  also  think  that  the  alleged  failure  of  the  marshal 
or  other  town  officers  to  make  a  demand  for  the  taxes  be- 
fore distraining  the  property  is  not  sufficient  to  avoid  the 
rule  that  replevin  shall  not  lie  when  property  is  taken 
or  detained  for  the  payment  of  a  tax.  The  failure  to 
make  such  a  demand  is,  at  most,  but  an  irregularity  in 
the  proceedings.  The  complaint  does  not  show  that  the 
process  by  virtue  of  which  the  appellee's  property  was 
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taken  for  taxes  was  void  in  law.  It  does  show,  on  the 
contrary,  that  the  appellee's  property  was  taken  for  a  tax 
due  from  him  to  the  appellant  corporation,  upon  process 
at  least  prima  facie  legal,  and  here  the  controversy,  so 
far  as  the  present  case  is  concerned,  must  end. 

The  demurrer  to  the  amended  complaint  should  have 
been  sustained. 

The  appellee's  learned  counsel  have  not  favored  us 
with  any  argument  upon  this  question.  They  seem  to 
be  laboring  under  the  impression  that  the  complaint  is 
in  two  paragraphs,  and  that  at  least  one  of  these  is  suf- 
ficient to  withstand  the  demurrer.  The  record,  however, 
does  not  bear  them  out  in  this  assumption.  The  record 
shows  that  on  the  24th  day  of  August,  1891,  the  appellee 
filed  his  complaint,  which  was  an  ordinary  complaint  in 
replevin.  The  record  further  shows  that  to  this  com- 
plaint the  appellants  filed  a  demurrer,  pending  which 
the  appellee  asked  and  obtained  leave  to  amend  his  com- 
plaint. The  record  then  proceeds  as  follows:  *'Come 
the  parties  by  their  attorneys,  and  the  plaintiff  files  his 
amended  complaint,  to  wit."  Then  follows  the  com- 
plaint heretofore  set  forth  in  this  opinion,  and  none  other 
appears  to  have  been  filed. 

Following  the  said  complaint  it  is  shown  that  the  ap- 
pellants demurred  to  it,  and  that  the  demurrer  was  sus- 
tained. This  ruling  was  subsequently  reversed  by  the 
trial  court,  and  the  demurrer  was  overruled,  to  which 
ruling  the  appellant  excepted.  It  is  true  the  court,  in 
this  ruling,  designates  the  pleading  demurred  to  as  "the 
first  paragraph  of  complaint  in  replevin,*'  but  there  was 
no  other  paragraph  than  the  one  we  have  reviewed.  The 
filing  of  the  amended  paragraph  took  the  pleading  first 
filed  out  of  the  record.     Britz  v.  Johnson^  65  Ind.  561. 

Judgment  reversed. 

Filed  Nov.  27,  1894. 
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No.  1,216. 

Mason  v.  Kempp. 

Landlord  and  Tenant. — Possessory  Action. — Sufficiency  of  Complaint, 
— Expiration  of  Lease. — In  an  action  by  a  landlord  to  recover  pos- 
session from  a  tenant,  the  complaint  sufficiently  shows  that  the 
tenancy  had  ceased,  where  it  appears  that  the  lease  under  which 
possession  was  acquired  expired  May  27,  1893,  and  that  from  that 
time  until  institution  of  the  action,  June  10, 1893,  the  tenant  re* 
tained  possession  unlawfully. 

Same. — A  tenancy  which  expires  at  a  stated  time  requires  no  notice 
to  terminate  it. 

Same. — Tenant  Holding  Over. — When  not  a  Tenant  from  Year  to  Tear, — 
A  subtenant  in  possession,  and  holding  over,  under  a  lease  subject 
to  renewal,  but  which  has  not  been  renewed,  is  not  a  tenant  from 
year  to  year. 

From  the  Howard  Circuit  Court. 

C.  Hodaon,  J.  C.  Blacklidge,  G.  G.  Shirley  and  B.  G. 
Moon,  for  appellant. 

M.  Bell  and  W.  G.  Purdum,  for  appellee. 

Ross,  J. — ^This  action  was  commenced  by  the  appellee 
against  the  appellant^  before  a  justice  of  the  peace,  to 
recover  possession  of  real  estate  and  damages  for  the  de- 
tention thereof.  A  trial  was  had  before  the  justice,  and 
a  finding  and  judgment  for  the  appellee.  On  appeal 
taken  by  appellant  to  the  circuit  court,  appellee  was 
again  successful. 

Two  errors  have  been  assigned  on  this  appeal,  namely: 

"1st.  The  appellee's  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

"2d.  The  court  below  erred  in  overruling  appellant's 
motion  for  a  new  trial.'* 

Counsel  attack  the  sufficiency  of  the  complaint  and 
argue  at  great  length  and  with  apparent  sincerity  to  con- 
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vince  the  court  of  its  infirmities,  but  we  think  their  ob- 
jection untenable. 

While  it  is  true  that  in  actions  of  this  character,  where 
a  landlord  seeks  to  recover  possession  from  the  tenant,  it 
is  necessary  to  the  suflSciency  of  the  complaint  to  allege 
that  the  tenancy  has  ceased,  the  complaint  in  this  case 
is  not  subject  to  that  objection,  for  it  shows  clearly  that 
the  lease  under  which  appellant  acquired  possession  ex- 
pired May  27,  1893,  and  that  from  that  time  until  the 
institution  of  these  proceedings,  June  10,  1893,  the  ap- 
pellant retained  possession  unlawfully. 

Even  were  the  objections  urged  available,  had  the  suf- 
ficiency of  the  complaint  been  tested  by  demurrer,  they 
would  not  avail  on  an  assignment  in  this  court  attack- 
ing the  complaint  for  the  first  time.  At  most,  the  ob- 
jection is  not  because  of  the  entire  omission  of  a  fact 
necessary  to  a  statement  of  the  cause  of  action,  but  rather 
because  it  is  indefinitely  or  imperfectly  stated.  Taking 
into  consideration  the  liberality  extended  to  pleadings  in 
justices*  courts,  the  complaint  is  sufficient. 

The  evidence  as  to  the  time  and  manner  of  appellant's 
taking  possession  is  conflicting,  but  we  are  forced  to  the 
conclusion  that  the  only  right  which  he  had  to  posses- 
sion he  acquired  through  Asa  Knox,  who  held  under  the 
lease  executed  by  the  appellee.  That  lease  was  subject 
to  renewal  either  by  Knox  or  those  claiming  under  him. 
Appellant  made  no  other  or  different  contract  with  ap- 
pellee than  that  contained  in  the  lease,  and  he  continued 
to  occupy  the  premises  and  comply  with  the  terms  of  the 
lease. 

It  is  urged  that  at  the  expiration  of  the  year  designated 
in  the  lease,  no  new  lease  having  been  entered  into,  the 
tenancy  became  one  from  year  to  year,  and  could  be 
terminated  only  by  giving  the  notice  required  by  section 
7090,  R.  S.  1894. 
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If  we  accept  counsel's  contention,  the  tenancy  began 
May  27, 1891,  and  could  be  terminated  by  a  notice  given 
three  months  before  the  expiration  of  the  year.  The 
evidence  shows  a  substantial  compliance  with  this  statute. 

We  can  not,  however,  agree  with  counsel  that  the  ten- 
ancy was  one  from  year  to  year  and  not  under  the  terms 
of  the  lease,  but  reiterate  what  we  have  already  said,  that* 
his  possession  was  under  the  lease  and  not  otherwise. 

A  tenancy  which  expires  at  a  stated  time  requires  no 
notice  to  terminate  it. 

There  is  sufficient  evidence  to  sustain  the  verdict. 

Judgment  affirmed. 

Filed  Sept.  26, 1894 ;  petition  for  a  rehearing  overraled  Dec.  12, 1894. 


No.  1,400. 

DbPauw  University  v.  Smith. 

Bill  of  Exceptions. — When  Not  Properly  in  Record. — Time  for  Filing, 
— Order-Book  Entry. — An  order  granting  time  to  file  a  bill  of  excep- 
tions after  term  mast  be  made  during  term  and  mast  appear  in  the 
order-book.  A  recital  of  the  fact  in  the  bill  of  exceptions  is  not 
sufficient,  nor  is  sach  a  recital  in  the  order-book,  made  at  the  time 
of  filing  the  bill,  sufficient. 

Sake. — Time  for  Filing. — When  Not  Sufficiently  Shoton. — Where  it  ap- 
pears in  the  bill  and  in  the  entry  showing  its  filing  that  it  was  pre- 
sented and  filed  "within  the  time  allowed  by  the  coart,*'  it  is  not 
sufficient  to  make  it  a  part  of  the  record. 

Evidence.— Coji/ft'ci  of. — Question  for  Jury.— It  there  be  a  conflict  in 
the  evidence,  whether  that  of  the  plaintiff  or  defendant,  or  of  both, 
it  is  the  province  of  the  trial  court  or  jury  to  determine  which  is 
correct. 

From  the  Marion  Circuit  Court. 

E.  Ritter  and  H.  L.  Riiter,  for  appellant. 

F.  J.  VanVorhiSf  W.  W.  Spencer,  W.  R.  Oglebay  and 
J.  L.  Oglebay y  for  appellee. 
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Gavin,  J. — The  only  error  assigned  in  this  court  is 
the  overruling  of  the  motion  for  a  new  trial.  The  insuffi- 
ciency of  the  evidence  to  sustain  the  finding  is  the  only 
cause  for  new  trial  argued* 

To  enable  the  court  to  determine  this  question,  it  is 
essential  that  the  evidence  be  properly  in  the  record. 
The  appellee  most  vigorously  contends  that  the  evidence 
is  not  in  the  record. 

The  cause  was  tried,  judgment  rendered,  and  motion 
for  new  trial  overruled  at  the  January  term,  1894,  of  the 
Marion  Circuit  Court*  Upon  April  11th,  being  tlic  33d 
judicial  day  of  the  March  term,  1894,  of  said  court,  the 
bill  of  exceptions,  incorporating  the  evidence,  was  pre- 
sented to  the  judge  and  signed  and  filed  by  him,  and  in 
the  bill  as  well  as  in  the  entry  showing  its  filing,  it  ia 
recited  that  these  things  are  done  *' within  the  time  al- 
lowed by  the  court.*' 

There  is,  however,  no  entry  of  record  at  the  January 
term  to  show  what  time  was  given  to  file  a  bill  of  excep- 
tions, or  that  any  time  whatever  was  given. 

The  law  is  settled  by  many  decisions  of  our  Supreme 
Court,  that  the  order  granting  time  to  file  a  bill  after  term 
must  be  made  during  term,  and  that  it  must  appear  in 
the  order-book.  A  recital  of  the  fact  in  the  bill  of  ex* 
ecptions  is  not  sufficient  A  recital  in  the  order-book 
made  at  the  time  of  filing  the  bill  could  not  of  course  be 
any  more  effectual  than  the  statement  in  the  bill  itself. 
Applegate  v.  White,  79  Ind.  413;  Benson  v.  Baldwin,  108 
Ind.  106;  Enghman  v.  Arnold,  118  Ind.  81;  Elliott 
App.  Proced.,  section  801. 

We  are,  therefore,  constrained  by  the  authorities  to 
sustain  appellee's  position.  If,  however,  we  were  to  re- 
gard the  evidence  as  properly  in  the  record,  we  could  not 
afford  appellant  any  relief.     Counsel's  argument  in  be- 
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half  of  their  position  is  based  upon  the  following  propo- 
sition of  law:  ''If  there  is  a  conflict  in  the  testimony 
introduced  by  a  party,  that  testimony  that  is  most  un- 
favorable to  the  party  in  the  conflict  of  his  own  testimony 
must  prevail,''  That  this  is  not  the  rule  governing  the 
appellate  tribunal  upon  its  review  of  the  action  of  the 
trial  court  is  adjudicated  by  many  decided  cases.  If  there 
be  a  conflict  in  the  evidence,  whether  that  of  the  plain- 
tiff or  defendant,  or  of  both,  it  is  the  province  of  the 
trial  court  or  jury  to  determine  which  is  correct.  Cin- 
cinnati, etc.y  R.  R.  Co.  V.  Madden,  134  Ind.  462;  Haines 
V.  Porch,  9  Ind.  App.  413,  and  cases  cited. 

We  do  not  find  in  the  adjudicated  cases  any  authority 
for  the  proposition  advanced  by  appellant. 

Judgment  affirmed. 

EUed  Nov.  27, 1894. 


No.  1,295. 

Havbns  V.  The  American  Fire  Insurance   Company 
OF  Philadelphia. 

Contract. — Incomplete  in  Details, — Letters  Evidencing, — A  correspond- 
ence concerning  the  employment  of  one  of  the  writers  as  a  special 
insurance  agent  for  a  State,  which  does  not  'specify  definitely  and 
with  certainty  the  work  to  be  performed,  nor  indicate  how  long  the 
proposed  arrangement  was  to. remain  in  force,  or  the  terms  and 
conditions  upon  which  it  could  be  terminated,  does  not  make  a 
binding  contract. 

Same. — Acceptance  of  Offer, — An  acceptance  of  an  offer  to  be  binding 
must  be  in  the  words  of,  or  must  be  entirely  concordant  with  the 
terms  and  conditions  of  the  offer,  to  bind  the  person  who  makes 
the  proposition. 
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From  the  Vigo  Circuit  Court. 

J.  N.  Pierce f  D-  W.  Henry,  W.  Mack^  and  (?.  M.  Crane , 
for  appellant. 

Sw  M.  Shepardf  S-  R.  Ilamill  and  X  D.  Early,  for  ap- 
pellee, 

Davis  J  J. — The  substantial  averments  in  appellant's 
complaint  against  appellee  are  that  in  February,  1889, 
appellee  was  desirous  of  obtaining  the  services  of  a  per- 
son to  act  as  agent  for  her  in  this  State  to  work  the  State 
for  her  interest,  attending  to  all  special  work  for  her,  and 
that  appellant  having  had  large  experience  in  insurance 
matters,  and  an  extensive  acquaintance  in  the  State,  pro- 
posed, in  writings  to  act  as  such  agent  in  tlus  State  for 
a  consideration  of  $1,800  per  year,  as  follows: 

^'Tekre  Haute,  Ind.,  Feb.  2,  '89, 
'^Tkoa.  H.  Montgomery  J  Pres^,  Philadelphia^  Pa.: 

''Deak  Sik — Your  letter  of  January  30th  at  hand,  and 
contents  noted.  At  one  time  the  interests  of  the  com- 
pany in  Indiana  were  all  in  my  hands,  as  a  special  agent 
through  Mr.  Cunningham. 

"I  believe  he  was  well  satisfied  with  nie  in  this  field. 
I  resigned  of  my  own  accord  and  a  young  man  named 
Wood,  from  my  office,  took  my  place.  I  believe  I  could 
now  be  of  profit  to  your  company,  by  taking  Indiana 
again  all  in  my  charge.  I  write  to  suggest  this.  I  am 
well  acquaiated  all  over  the  State.  I  believe  I  under- 
stand what  the  American  wants.  I  can  easily,  by  em- 
ploying a  man  who  is  a  resident  here,  and  been  in  the 
business  with  the  manager,  arrange  so  that  my  business 
in  my  agency  will  [not?]  fall  off  any. 

"I  feel  as  thougVi  I  would  be  willing  to  take  the  State 
and  do  my  level  best,  not  neglecting  my  local  agency, 
and  put  the  American  where  she  belongs  in  Indiana. 
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This  is  a  good  State,  and  the  business  of  the  American 
ought  to  grow.  As  to  the  compensation,  I  do  not  know 
what  it  ought  to  be,  but  I  will  make  you  the  propo- 
sition to  take  this  State  and  work  it  thoroughly,  at- 
tending to  all  special  work,  for  $1,800  per  year  and  ex- 
I)enses. 

**I  submit  the  matter  to  you;  should  you  feel  inclined 
to  accept  this,  I  would  want  to  be  allowed  to  visit  the 
home  office  and  get  every  agency  from  there,  its  history, 
standing,  etc.,  so  I  could  know  just  your  ideas.  I  could 
commence  March  1,  or  later  if  you  thought  best. 

**Yours  very  truly,  B.  F.  Havens.'' 

And  that  appellant,  during  said  month,  received  notice 
from  appellee  that  his  proposition  aforesaid  was  accepted 
as  follows: 

'*Thk  American  Fire  Insurance  Company, 
*'308  AND  310  Walnut  Street, 

'Thiladelphia,  Feb.  4,  1889. 
*'B.  F.  Havens,  Esq.,  Terre  Haute,  Ind.  : 

*'Dear  Sir — I  have  your  favor  of  the  1st,  and  am  pre- 
pared to  make  the  arrangement  with  you  for  special  work 
in  Indiana,  and  on  the  terms  you  name,  in  view  of  the 
fact  that  you  can  give  more  time  to  it  than  you  at  first 
supposed  to  be  in  your  power  to  do. 

**And  we  shall  be  glad  to  have  you  begin  at  your 
«arly  convenience,  and  to  have  a  visit  from  you  as  a 
start  off. 

"I  imagine  that  much  visiting  of  our  agencies  will  be 
needed  at  the  outset,  and  inspection  of  risks,  so  that  we 
may  have  to  continue  our  present  course  for  adjustments 
when  fires  strike  us. 

"Yours  very  truly ,^ 

"Thomas  H.  Montgomery,  Pres't." 

It  is  further  alleged  that  appellant  proceeded  to  put 
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his  affairs  in  order,  and  notified  appellee  in  a  reasonable 
time  after  the  acceptance  of  said  proposition,  that  he  was 
ready  to  perforin  his  part  of  the  agreement  during  the 
whole  year  thereafter,  but  appellee  failed  and  refused  to 
perform  her  part  of  agreement  by  furnishing  work  for 
him,  but  refused  to  do  so  and  employed  another  agent  to 
do  the  work;  that  appellant's  contract  was  a  valuable 
one,  requiring  special  experience,  and  he  was  unable  to 
obtain  like  services  for  that  year  though  he  made  dili- 
gent efforts  so  to  do. 

The  appellee  answered  in  two  paragraphs,  the  first  of 
which,  a  general  denial,  was  afterwards  withdrawn.  The 
material  averments  of  the  second  paragraph  are: 

That  at  the  time  mentioned  in  the  complaint  appellant 
was  acting  as  the  local  agent  of  appellee  at  the  city  of 
Terre  Haute;  that  appellee  was  not  desirous  of  employ- 
ing appellant,  as  alleged  in  the  complaint,  and  that,  on 
the  contrary,  the  solicitation  for  employment  came  from 
appellant;  that  the  correspondence  referred  to  in  the 
the  complaint,  hereinbefore  set  out,  is  but  a  small  part 
of  the  actual  correspondence  which  took  place  between 
the  parties,  and  thereupon  appellee  proceeds  to  set  out  in 
the  answer  all  the  correspondence  in  connection  with 
such  alleged  employment,  from  which  it  appears  that  on 
the  10th  of  January,  1889,  appellant  wrote  to  appellee 
that  he  would  be  pleased  to  attend  to  any  special  work 
the  company  could  give  him,  and  that  such  employ ment 
would  aid  him  materially,  and  that  he  would  do  all  in 
his  power  to  repay  any  favor  the  company  might  show 
him.  Appellee  replied  that  should  the  company  desire 
him  to  attend  to  any  special  work  they  would  communi'- 
cate  with  him  on  the  matter.  Appellant  afterwards  wrote 
appellee  again,  and  after  some  further  preliminary  cor- 
respondence the  letters  set  out  in  the  complaint  were 
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written.  In  answer  to  appellee's  letter,  appellant  wrote 
that  it  was  his  intention  to  visit  the  company  about  the 
first  of  March.  On  the  third  of  March  he  wrote  again 
that  he  thought  he  would  be  there  within  that  week.  On 
the  9th  of  March  he  wrote  that  he  had  intended  to  leave 
for  Philadelphia  on  that  day,  but  that  he  would  be  kept 
back  about  a  week,  and  that  it  was  his  aim  to  go  in  on 
April  1st  for  business.  The  receipt  of  these  letters  was 
acknowledged,  and  on  March  19th  appellant  wrote  as 
follows: 

''Agency  at  Tekrb  Haute,  Ind.,  March  19, 1889. 
*'Thos.  H.  MovUgomery,  PresH,  Philadelphia,  Pa.: 

''Dear  Sir — Will  you  be  west  during  March?  When 
I  first  notified  you  that  I  would  take  Indiana  I  had  a 
young  man  to  put  in  my  place  here  at  home.  I  lost  him 
on  account  of  my  delay.  I  have  another  one  now  who  is 
anxious  to  come  with  me,  and  I  think  he  will  be  abetter 
man  than  the  one  I  missed.  He  has  another  offer,  and 
I  would  not  need  him  in  case  anything  sliould  occur  tliat 
you  would  not  wish  my  services.  And  if  you  can  let  me 
know  by  wire,  on  receipt  of  this  letter,  when  and  at 
what  place  I  will  be  able  to  see  you,  I  will  t)e  obliged.  I 
want  to  suggest  another  thing,  that  I  did  not,  as  I  firmly 
thought  day  by  day  for  many  days  I  would  get  east,  and 
that  is  that  I  would  like  to  do  the  whole  work,  the  ad- 
justments and  other  work.  I  think  I  can  do  it,  and  can 
fully  explain  to  you  why  I  am  so  anxious  to. 
'^ Yours  very  truly, 

"B.  F.  Havens.*' 

The  president  replied  that  he  could  not  then  decide  on 
his  plans  for  a  trip.  On  March  25th  appellant  wrote 
that  he  was  in  first  class  shape  with  his  home  agency, 
and  that  he  would  be  able  to  go  to  work  on  April  1st, 
and  that  he  was  confident  he  could  render  the  company 
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good  services,  and  that  he  would  like  to  have  the  settle- 
ment of  the  losses  and  make  a  clean  thing  of  the  whole 
business.     The  appellee  replied  as  follows: 

"The  American  Fire  Insurance  Company, 
"308  and  310  Walnut  Street, 

"Philadelphia,  April  1,  1889. 
"B.  F,  Havens,  Esq.: 

"Deak  Sir — On  my  return  home,  I  have  your  favor 
of  the  25th  of  March  before  me.  Your  delays  in  getting 
here  were  the  inducement  to  seek  other  arrangements  for 
special  work  in  Indiana,  as  we  can  well  care  for  adjust- 
ments under  our  present  system,  in  which  we  desire  no 
change*  Hence  we  are  not  prepared  to  confer  with  you 
further  at  this  time  on  the  subject  of  our  Indiana  work. 
'* Yours  very  truly, 

"Thos.  H.  Montgomery,  Pres." 

It  is  further  alleged  that  there  was  no  other  or  differ- 
ent correspondence  in  relation  to  any  alleged  employ- 
ment of  appellant  by  appellee,  and  that  there  was  no 
other  or  different  writing,  proposition  or  pretended  agree- 
ment between  the  said  parties,  and  that  there  never  was 
at  any  time  any  oral  contract  or  agreement  made  and 
entered  into  between  the  parties  looking  to  an  employ- 
ment of  or  contracting  with  appellee  by  appellant  for 
special  work  in  the  State  of  Indiana,  and  that  appellant 
did  not  at  any  time  make  any  agreement  with  appellee 
for  special  work,  and  that  appellant,  during  said  alleged 
time  from  March  1,  1889,  to  March  1,  1890,  was  con- 
stantly employed  in  other  business  which  occupied  his 
whole  time  and  attention,  and  from  which  he  realized 
large  incomes  and  profits. 

A  demurrer  was  overruled  to  this  answer,  and  the  ap- 
pellant failing  and  refusing  to  plead  further,  the  court 
rendered  judgment  on  said  demurrer. 
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This  ruling  presents  the  only  question  for  the  consid- 
-eration  of  this  court. 

Counsel  for  appellant  insist  that  the  second  paragraph 
of  the  answer  does  not  state  facts  sufficient  to  constitute 
a  defense  to  the  cause  of  action  alleged  in  the  complaint; 
that  the  correspondence  shows  that  the  minds  of  the  par- 
ties have  fully  met  on  every  essential  to  the  contract; 
that  the  character  of  the  work,  the  amount  of  the  con- 
sideration and  the  time  for  beginning  are  fixed;  that 
there  is  po  misunderstanding  of  terms,  no  preliminaries 
to  be  settled  between  them,  and  that  the  contract  is  com- 
plete. 

The  contention  is  that  the  correspondence  set  out  in 
the  complaint  conclusively  shows  that  the  parties  did 
enter  into  a  contract,  and  that  their  minds  did  meet  on 
all  ^the  essentials  to  the  contract,  and  that  where  the 
parties  have  agreed  to  all  the  essentials  to  a  contract,  the 
contract  continues  until  there  is  a  revocation  by  one  or 
both  of  the  parties,  and  that  whatever  may  have  taken 
place  between  the  parties  after  that  time  could  not  change 
that  fact;  that  the  agreement,  being  unambiguous,  does 
not  need  an  explanation,  and  the  subsequent  letters  set 
out  in  the  answer  can  not  be  used  for  that  purpose. 

It  is  well  settled  that  a  proposition  made  by  one  party 
by  letter  to  another  party  at  a  distance,  containing  a 
specific  offer  which  is  unconditionally  accepted  by  the 
latter,  will  constitute  a  valid  contract  between  them. 

The  primary  question  in  such  case  is  whether  the  cor- 
respondence shows  an  agreement  upon  which  the  minds 
of  the  parties  met,  or  whether  the  negotiations  are  in- 
choate and  unperfected  until  something  should  intervene 
«nd  be  determined  in  order  to  give  it  full  effect.  Myera 
V.  Smith,  48  Barb.  614. 
Vol.  11—21 
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Counsel  for  appellee  rely  upon  the  case  of  Commercial 
fel.  Co.  V.  Smith,  47  Hun  (N.  Y.),  494.  This  was  an 
action  brought  by  the  Commercial  Telegram  Co.  to  re- 
strain James  D.  Smith,  as  president  of  the  New  York 
Stock  Exchange,  and  others,  from  interfering  with  the 
right  of  the  plaintiff  to  collect  upon  the  floor  or  prem- 
ises of  the  New  York  Stock  Exchange  the  quotations  of 
dealing  made  at  such  exchange,  and  the  distribution  of 
said  quotations  to  its  customers,  and  the  claim  of  the 
plaintiff  was  founded,  as  in  the  case  at  bar,  solely  upon 
correspondence  between  the  parties.  Some  preliminary 
letters  passed  between  the  parties,  and,  on  April  25, 1883^ 
the  following  letter,  with  the  matters  not  pertinent 
omitted,  was  sent  to  the  plaintiff: 

''Committee  op  Arrangements, 

''New  York  Stock  Exchange, 

"New  York,  April  25,  1883. 

*' Luther  E,  Shinn,  Vice-President  Commercial  Telegram 

Co,: 

"Dear  Sir — I  am  instructed  to  forward  to  you  the  fol- 
lowing plan,  adopted  by  the  governing  committee,  which 
will  form  the  basis  of  an  agreement  with  you  in  the  mat- 
ter of  your  proposed  service  upon  the  floor  of  the  ex- 
change, viz: 

''First.  A  rental  shall  be  paid  by  any  telegraph  com- 
pany at  the  rate  of  $18,000  per  annum,  payable  monthly 
in  advance. 


"Respectfully,  Geo.  W.  Ely, 

"Secretary  of  Committee." 
On  the  following  day  the  plaintiff  answered  this  letter 
as  follows: 
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:*'The  Commercial  Telegram  Company, 

''Executive  Offices. 
''Equitable  Building,  120  Broadway, 

''New  York,  April  26,  1883. 
'*Oeo.  W.  Ely,  Esq.,   Secretary  Committee  of  Arrange- 

menta,  New  York  Stock  Exchange  : 

"Dear  Sir — Your  communication  of  April  25th  is 
received.  I  am  instructed  by  our  executive  committee 
to  say  in  reply,  that  the  plan  set  forth  in  your  letter  is 
entirely  satisfactory  to  this  company;  that  we  accept  the 
same,  and  are  ready  to  execute  an  agreement  upon  the 
basis  proposed,  whenever  prepared  and  submitted  to  us. 
"I  am,  very  truly  yours, 

''Luther  E.  Shinn, 
"Vice-President  and  Gen.  Man." 

The  court  held  that  the  letters  did  not  constitute  a  con- 
tract.    We  quote  from  the  opinion  as  follows: 

"It  is  claimed  upon  the  part  of  the  plaintiff  that  the 
letter  of  April  25th  contained  an  entire  contract  and  that 
upon  the  acceptance  of  its  terms  by  the  letter  of  April 
26th  of  the  plaintiffs,  it  became  a  complete  contract, 
binding  upon  both  parties.  It  is  very  important  to  ob- 
serve in  this  connection  that  although  the  claim  is  made 
upon  the  part  of  the  appellant  that  these  papers  consti- 
tute an  entire  and  complete  contract,  it  is  admitted  upon 
its  own  points  that  there  are  exceptions  as  to  its  com- 
pleteness, namely,  l;hat  there  is  no  provision  as  to  the 
time  it  should  remain  in  force  nor  as  to  the  terms  and 
conditions  upon  which  it  could  be  terminated.  These 
deficiencies  seem  to  have  struck  the  counsel  for  the  ap- 
pellant, they  being  as  they  admit  essential  to  the  con- 
tract; but  it  is  claimed  that  the  law  supplies  the  omission 
and  a  perpetual  grant  is  to  be  inferred  because  the  plaintiff 
could  *  perpetually  perform  the  service  and  because  it 
would  be  of  advantage  to  the  plaintiff  to  have  such  a 
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grant  rather  than  one  limited  in  duration.  We  know  of 
no  rule  of  law  applicable  to  those  cases  where  grants  of 
privileges  are  silent  as  to  their  duration,  which  measures 
the  duration  of  such  grants  by  the  capacity  or  rapacity 
of  the  grantee.  The  very  fact  of  the  absence  of  these  es- 
sential elements  seems  to  indicate  beyond  question  that 
the  papers  under  consideration,  if  there  was  no  other 
reason,  could  not  be  interpreted  as  containing  a  contract 
*     *     binding  upon  both  parties." 

In  the  New  York  case  the  alleged  letter  of  acceptance 
says:  *'I  am  instructed  by  our  executive  committee  to 
say,  in  reply,  that  the  plan  set  forth  in  your  letter  is  en- 
tirely satisfactory  to  this  company;  that  we  accept  the 
same,  and  are  ready  to  execute  an  agreement  upon  the 
basis  proposed,  whenever  prepared,  etc."     *     * 

In  the  case  before  us  the  corresponding  letter  contains 
the  following  language: 

'*I  have  your  favor  of  1st,  and  am  prepared  to  make 
the  arrangement  with  you  for  special  work  in  Indiana 
and  on  the  terms  you  name."     *     * 

In  the  case  of  Myers  v.  Smith,  supra,  the  action  was 
brought  on  a  contract  claimed  to  have  been  made  by  cor- 
respondence, in  which  the  letters  were  as  follows: 
*'J.  Myers,  Esq.,  Ilion: 

''Dear  Sir — Yours  of  the  15th  inst.  came  to  hand,  and 
I  have  refrained  from  answering  till  now,  expecting  to 
hear  from  parties  I  was  negotiating  with,  before  receiving 
your  letter.  The  malt  I  have  for  sale  is  at  Weedsport.  I 
will  sell  you  ten  thousand  bushels  of  the  malt,  34  pounds 
to  the  bushel,  2K  per  cent,  off  for  screenings,  at  ($1.54) 
one  dollar  and  fifty-four  cents  per  bushel,  delivered  *  at 
Weedsport.  Answer  by  return  mail,  and  direct  the  let- 
ter to  Weedsport.  Respectfully  yours, 

"Thomas  Smith, 
"per  G.  0.  Smith.  *' 
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This  letter  was  answered  within  an  hour  of  its  receipt, 
and  the  reply  was  as  follows: 

''Ilion,  June20,  1864. 
^^Tfiomas  Smith: 

''Dbar  Sir — Your  letter  under  date  of  June  18th  came 
to  hand  this  Monday  forenoon.  I  will  take  your  malt, 
ten  thousand  bushels,  deliverable  on  boat  at  Weedsport, 
at  154  cents  for  34  pounds  to  the  bushel,  and  2)4  off  for 
dust  or  screenings.  I  will  be  up  as  soon  as  I  can  get 
away  from  home,  which  will  be  the  last  of  the  week  or 
the  fore  part  of  next  week. 

''Respectfully  yours, 

''J.  Myers." 

The  court  in  this  case  held  that  there  was  a  variance 
between  the  proposal  and  alleged  acceptance  in  the  use 
of  the  words  ''delivered"  and  "deliverable,"  and  that 
the  proposed  visit  of  the  plaintiff  to  the  defendant  car- 
ried with  it  the  necessary  implication  that  it  was  for  the 
purpose  of  inspecting  the  malt  prior  to  a  close  of  the 
negotiations.    The  language  of  the  court  is  as  follows: 

"An  acceptance  must  be  in  the  words  of,  or  must  be 
entirely  accordant  with,  the  terms  and  conditions  of  an 
offer,  to  bind  a  party  who  makes  the  proposition.  In 
this  case,  the  variance  made  the  acceptance  a  different 
thing  from  the  offer.  As  thus  expressed,  it  could  not 
have  been  claimed  by  the  defendant  to  be  binding  on 
plaintiff,  and  he  could  not  have  maintained  an  action 
for  its  alleged  breach;  and  for  this  reason,  as  well  as 
upon  the  ground  that  there  was  a  contingency  ex- 
pressed in  the  letter,  to  wit,  the  visit  of  the  plaintiff  to 
the  defendant  and  an  inspection  of  the  malt  prior  to  a 
full  close  of  the  negotiation,  the  defendant  could  not  have 
enforced  it  as  a  valid  contract  against  the  plaintiff,  if  he 
had  repudiated  its  obligations." 

In  the  case  of  Martin  v.  Northwestern  Fuel  Co.,  22  Fed. 
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Rep.,  596,  a  proppsition  was  made  by  the  plaintiff,  by- 
telegraph',  to  sell  coal  at  a  certain  figure,  to  which  the 
following  reply  was  made:  ^'Telegram  received.  You 
can  consider  the  coal  sold.  Will  be  in  Cleveland  next 
week  and  arrange  particulars." 

The  question  before  the  court  was  whether  these  two 
dispatches  made  a  definite  contract  between  the  parties 
— whether  there  was  a  direct  unqualified  acceptanciB  of 
the  terms  offered.  The  court  held  that  there  was  not 
(after  citing  approvingly  the  case  of  Myers  v.  Smith, 
supra)  in  the  following  language:  ''So  it  seems  to  me 
that  the  telegram  carrying  to  the  proposed  vendor  a 
statement  from  the  supposed  vendee  that  he  will  come 
to  Cleveland,  to  his  place  of  business,  and  arrange  par- 
ticulars, carries  with  it  a  fair  implication  that  the  par- 
ticulars are  to  be  arranged  before  the  contract  is  finally 
consummated." 

In  construing  the  phrase,  ''You  may  consider  the  coal 
sold,"  Judge  Brewer,  now  on  the  supreme  bench  of  the 
United  States,. in  Martin  v.  Northwestern  Fuel  Co.,  supra, 
decided  that  the  expression  was  not  a  natural  one  when 
a  definite  acceptance  of  an  offer  was  intended,  but  was 
more  equivalent  to  this:  "There  is  so  little  to  be  settled, 
and  I  am  so  sure  that  all  can  be  arranged,  that  you  are 
safe  in  looking  upon  the  sale  as  closed,  and  prepare  to 
make  your  arrangements  accordingly.  You  may  con- 
sider— ^you  may  understand — that  this  contract  is  going 
to  be  consummated,  and  that  I  will  come  to  Cleveland 
and  we  will  fix  it  up." 

It  is  not  necessary  to  go  to  the  full  extent  of  these  au- 
thorities in  this  case. 

In  this  case  the  special  work  referred  to  in  the  cor- 
respondence is  not  made  therein  certain  and  definite. 
There  is  no  provision  made  indicating  how  long  the  pro- 
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posed  arrangement  was  to  remain  in  force  or  the  terms 
and  conditions  upon  which  it  could  be  terminated. 

Under  the  circumstances  disclosed  in  the  answer,  it  is 
proper  to  look  at  the  whole  correspondence  between  the 
parties  in  relation  to  this  subject-matter  in  order  to  de- 
termine the  intention  of  the  parties. 

In  the  letter  of  appellant  written  on  the  19th  of  March, 
1889,  he  says: 

**I  would  not  need  him  in  case  anything  should  occur 
that  you  would  not  wish  my  services.'' 

This  language,  in  connection  with  his  desire  to  see 
the  president  in  order  to  make  an  arrangement  *'to  do 
the  whole  work,  the  adjustments  and  other  work"  is 
significant  as  tending  to  show  that  he  did  not  regard  the 
contract  as  complete. 

The  only  language  indicating  an  acceptance  of  appel- 
lant's proposal,  is  the  expression  in  appellee's  letter: 
"I  am  prepared  to  make  the  arrangement  with  you  for 
special  work  in  Indiana."  There  was  no  unqualified 
and  unequivocal  acceptance  of  appellant's  proposition  in 
terms.  It  is  simply  equivalent  to  saying:  "I  am  ready 
to  execute  agreement  on  terms  proposed  by  you  when 
details  are  settled."  This  is  evidently  the  manner  in 
which  appellant  understood  the  correspondence. 

In  our  opinion,  there  was  no  error  in  overruling  de- 
murrer to  answer. 

Judgment  affirmed. 

Piled  Nov.  27, 1894. 
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No.  1,027, 

The;  Louisville,  New  Albanv  and  Chicago  Railway 
Company  v.  Johnson. 

JvnGJdKsr. ^Motion  in  Arrest  of. — S^^cien€y  of  Comptaijit. — K(Uitiff 
Stock  oji Hailntad. — If  a  complaint  in  an  action  for  dama^a  againtjt 
a  railroad  company  for  the  killing  of  stock  doca  not  aver  tliat  the 
accident  occurred  within  the  county  where  the  action  is  brought,  the 
defect  may  be  taken  advantage  of  by  motion  ia  arrest  of  judgment. 

From  the  Washington  Circuit  Court. 

E.  C.  Field  and  W.  8.  Kinnan^  for  appellant. 
S,  H.  Mitehdl  and  R.  B,  Mitchell j  for  appellee. 

Davis,  C.  J. — This  suit  was  brought  in  the  circuit 
court  of  Washington  county  for  damages  on  account  o! 
a  colt  being  killed  on  appellant's  railroad  track.  The 
action  is  based  on  the  statute,  R.  S.  1881,  sections 
4026,4031, 

It  is  alleged  in  the  complaint,  that  the  colt  came  upon 
the  right  of  way  and  track  at  a  point  where  the  railroad 
Avas  not  fenced,  but  it  is  not  averred  that  the  accident- 
occurred  in  Washington  county. 

The  appellee  recovered  judgment  in  the  court  below. 

Three  errors  only  are  discussed  in  this  court: 

1.  Overruling  appellant's  demurrer  to  the  complaint- 

2.  Overruling  appellant's  motion  for  a  new  trial. 

3.  Overruling  appellant's  motion  in  arrest  of  judg- 
ment. 

The  only  cause  assigned  in  the  demurrer  is  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  only  defect  pointed  out  in  argument  is  the  failure 
to  allege  that  the  colt  was  killed  in  the  county  in  which 
the  action  was  commenced. 
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This  demurrer  does  not  raise  the  question  sought  to  be 
presented.  Lake^Erie,  etc.,  R.  W.  Co.  v.  Fiahback,  5 
Ind.  App.  403.  and  authorities  there  cited. 

Is  this  question  properly  presented  by  the  motion  in 
arrest  of  judgment? 

In  Toledo,  etc.,  R.  W.  Co.  v.  Milligan,  52  Ind.  505, 
Judge  BusKiRK,  speaking  for  the  Supreme  Court,  says: 
**The  rule,  as  applicable  to  the  casein  judgment,  maybe 
stated  thus:  In  an  action  under  the  statute,  the  com- 
plaint should  aver  that  the  animals  were  killed  or  in- 
jured in  the  county  where  the  action  is  brought.  If  the 
complaint  omits  such  averment,  the  objection  may  be 
raised  by  demurrer,  assigning  therefor  want  of  jurisdic- 
tion, or  by  answer;  but  the  failure  to  so  raise  it  will  not 
amount  to  a  waiver,  and  the  question  may  be  raised  by 
a  motion  in  arrest  of  judgment  or  by  an  assignment  of 
error  in  this  court  that  the  court  below  did  not  possess 
jurisdiction  of  the  subject-matter  of  the  action."  See 
Loui9ville,etc.y  R.  W.  Co.  v.  Davis,  83  Ind.  89;  Indian- 
apolis,  etc.,  R.  R.  Co.  v.  Renner,  17  Ind.  135;  Evansville, 
etc.,  R.  R.  Co.  V.  Epperson,  59  Ind.  438;  Loeb  y.Mathis, 
37  Ind.  306;  Leary  v.  Langsdale,  35  Ind.  74. 

The  decision  in  Toledo,  etc.,R.  W.  Co.y.  Milligan, supra, 
has  not  been  overruled  or  modified,  and  measured  by 
that  rule  the  court  erred  in  overruling  the  motion  in  ar- 
rest. 

Judgment  reversed. 

Filed  Mar.  9, 1894 ;  petition  for  a  rehearing  overraled  Dec.  11, 1894. 
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No.  1,204. 

The  Continental  Insurance  Company  v.  Chew. 

Insukance. — Forfeiture  of  Policy, —  Waiver, — Beceiving  Overdue  Pre- 
mium. — If  an  insurance  company  accept  a  premium  overdue,  with 
knowledge  that  loss  has  occurred  within  the  time  the  premium  was 
overdue,  it  thereby  waives  the  forfeiture  and  restores  the  policy  to 
its  full  force  and  effect,  not  only  as.  to  the  future  but  from  the  be- 
ginning. 

jj  Sa^he,— Application,  Erroneous  Statement  in.  Made  by  Insurance  Agent. 

f  — Warranty. — An  answer  in  the  application  stating  that  the  insured 

J  held  title  by  warranty  deed  when  in  fact  she  held  title  by  descent, 

even  if  it  amounts  to  a  warranty,  will  not  avoid  the  policy  w^here  it 
appears  that  a  correct  answer  was  given,  but  that  the  agent  who 
wrote  the  application,  probably  tlirough  some  misconception  as  to 
the  force  and  purport  of  the  question,  wrote  an  incorrect  answer  of 
gjj  which  the  insured  had  no  knowledge. 

L|  Same. — Notice  of  Loss. — Denial  of  Liability. — Waiver  of  Proof  of  Loss, 

p.^  — A  denial  of  liability  by  the  insurance  company  after  notice  of 

?ft "  loss  obviates  the  necessity  of  furnishing  proofs  of  loss. 

T  Same.  —  Amount    of  Insurance    Distributed.  —  Recovery. — Where   the 

^r..  amount  of  the  policy  is  distributed  $450  to  house  and  $150  on  per- 

?.;  sonalty,  the  amount  of  recovery  for  loss  of  personalty  can  in  no 

s'  event  exceed  $150. 

^  Evidence. — As  to  Contents  of  Letter. — Notice.— A  witness  may  testify 

to  the  contents  of  a  letter  written  to  him  by  defendant,  on  prelimin- 
ary proof  of  loss  having  been  made ;  and  the  letter  not  being  in  de- 
fendant's possession,  notice  to  produce  it  was  not  necessary. 

From  the  Henry  Circuit  Court.  . 

J.  Brown,  W.  A,  Broxvn  and  T.  Bates,  for  appellant. 

L.  P.  Mitchell  and  M.  E.  Forkner,  for  appellee. 

Gavin,  J. — The  appellee  recovered  judgment  against, 
appellant  upon  a  fire  insurance  policy.  The  premium 
was  $15,  payable  $3  in  cash  and  $3  annually  in  advance, 
a  note  for  the  deferred  payments  being  given.  The  pol- 
icy provides  that  the  company  shall  not  be  liable  for  any 
loss  occurring  while  any  part  of  the  premium  is  overdue 
and  unpaid.  The  note  contains  a  provision  of  the  same 
import. 
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It  is  well  settled  that  provisions  of  this  kind  are  valid 
and  enforceable,  and  that  under  them  the  failure  to  pajr 
the  premium  when  due  is  a  sufficient  defense  to  an  ac- 
tion upon  the  policy  to  recover  for  a  loss  happening 
during  the  time  when  such  premium  is  thus  overdue  and 
unpaid.  American  Ins.  Co,  v.  Henley,  60  Ind.  515; 
American  Ins.  Co.  v.  LeoTiard,  80  Ind.  272;  Continental 
Ins.  Co.  V.  Dorman,  125  Ind.  189. 

The  establishment  of  this  rule  does  not,  however,  by 
any  means  foreclose  the  company  from  waiving  the  right 
which  is  thus  given  it,  nor  is  there  anything  in  the  de- 
cisions of  the  various  *  cases  which  we  have  cited  which 
forbids  such  waiver. 

Although  the  company  has  a  right  to  rely  upon  such 
default  by  the  insured  as  a  defense,  if  it,  with  knowledge 
of  a  loss,  accepts  the  premium,  it  thereby  waives  the  for- 
feiture and  restores  the  policy  to  its  full  force  and  effect. 
Such  acceptance  does  not  simply  revive  the  policy  as  to 
the  future,  but  it  thereby  restores  to  it  its  power  and 
force  from  the  beginning. 

Whatever  may  be  the  holdings  in  some  jurisdictions, 
the  question  can  not  be  regarded  as  an  open  one  in  In- 
diana. 

It  has  received  quite  a  full  and  thorough  investigation 
at  the  hands  of  our  Supreme  Court,  and  in  an  opinion 
by  Elliott,  J.,  it  was  adjudged  that  in  such  cases  the 
insurance  company  could  not  take  the  benefit  without 
assuming  the  burden,  but  must,  if  it  accepts  the  prem- 
ium, respond  for  the  loss.  Phenix  Ins.  Co.  y.  Tomlin- 
^on,  125  Ind.  84. 

The  principle  of  waiver  asserted  in  this  case  has  been 
approved  by  the  same  court  in  Michigan ^  etc.,  Ins.  Co. 
V.  Custer y  128  Ind.  25,  and  Reploglev.  American  Ins.  Co., 
132  Ind.  360. 

To  the  same  effect  are  Jolife  v.  Madison,  etc.,  Ins.  Co., 
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39  Wis.  Ill;  Smith  v,  SL  Paul,  eici,  Im.  Co.,  3  Dak.  80; 
Cohen  v.  Co^itinerital  Fire  Ins.  Co.,  G7  Tex*  325. 

In  the  application  J  in  answer  to  a  question,  it  was 
stated  that  the  insured  held  title  by  a  warranty  deed, 
An  answer  and  the  evidence  show  that  this  was  not 
strictly  true,  but  that  she  held  title  by  inheritance  from 
her  husband,  who  had  a  warranty  deed  and  died  intes- 
tatfij  seized  of  the  property,  leaving  as  his  heirs  his 
widow  and  several  of  their  children.  It  is  claimed  that 
this  statement  of  her  title  was  a  warranty,  the  breach  of 
which  avoids  the  policy,  A  careful  examination  of  the 
terms  of  both  application  and  policy  leaves  it  at  the  most 
extremely  doubtful  whether  there  is  any  w^arranty  of  this 
fact  at  all.  Indiana ^  etc.j  Ins,  Co,  v,  Rundtilf  Admr.,  7 
Ind.  App.  426;  Union  Cent.  Life  Jus,  Co.  v.  Paulyj  8  Ind* 
App.  85. 

Passing  this  question,  however,  if  the  statement  be  re- 
garded as  a  warranty,  the  reply  and  tlje  evidence  show 
that  the  facts  concerning  the  title  were  well  known  to  the 
agent  w^ho  took  the  application,  and  that  true  answ^ers 
were  made  to  the  questions  by  the  appellee,  w^ho  could 
not  write,  but  that  the  agent  who  wrote  the  application ^ 
probably  through  some  misconception  as  to  tlie  force  and 
purport  of  the  question,  wrote  an  incorrect  answer  ot 
which  appellee  had  no  actual  knowledge.  Under  such 
circumstances  the  company  must  bear  the  results  of  the 
fault  of  its  own  agent.  Howe  v.  Provident ^  etc,  Soc,  7 
Ind.  App>  586;  Phenix  Ins.  Co.,  etc.,  w  Lorenz^  7  Ind.  App. 
266;  Michigan  Mui.  Life  Ins.  Co.  \\  Leon,  138  Ind,  636; 
Boivhis  V.  Phenix  Ins.  Co.,  133  Ind,  100;  Rogers  v.  Phe~ 
nix  In s.  Co,,  121  Ind,  570;  Steele  v.  German,  Ins.  Co.,  93 
Mich,  81;  Robison  v.  Ohio,  etc.,  Ins.  Co.,  93  Mich.  533; 
Wichy.  Eijuifahle,  etc.,  Ins.  Co.  (Col. ),  31  Pac.  Rep.  389; 
McMurray  v.  Capital  Ins.  Co.  (Iowa),  54  N*  W.  Rep. 
354, 


NOVEMBER  TERM,  1894.  333 

The  Continental  Insurance  Company  v.  Chew. 


We  find  nothing  in  Robinson  v.  Olass,  94  Ind.  211, 
which  cohtroverts  this  proposition. 

No  ''proofs"  of  loss  were  made,  as  required  by  the  terms 
of  the  policy,  but  the  complaint  alleges  a  waiver  by  the 
denial  of  liability  through  appellant's  general  agent  when 
notified  of  the  loss.  Such  a  waiver  obviates  the  neces- 
sity of  furnishing  proofs.  Commercial j  etc,  Assur.  Co.  v. 
State,  ex  rel.,  113  Ind.  331;  North  British,  etc.,  Ins.  Co. 
V.  Crutchfield,  108  Ind.  518;  May  Ins.,  section  469. 

Counsel  deny  the  sufficiency  of  the  proof  upon  this 
question.  Without  stopping  to  determine  the  extent  of 
the  authority  of  the  local  agent,  we  think  it  clear  accord- 
ing to  his  own  evidence  that  his  denial  of  liability  was 
authorized  by  those  in  charge  of  the  general  oflSces  to 
whom  he  communicated  the  fact  of  the  loss.  By  his 
denial,  he  only  repeated  the  statement  made  to  him  in 
the  letter  written  him  from  the  general  ofiice. 

The  company  has  consistently  and  continually  per- 
sisted in  its  denial  of  the  validity  of  the  policy  at  the 
time  of  the  loss,  from  that  time  to  the  present,  and 
thereby  waived  the  proofs. 

This  court  can  not  weigh  the  evidence  to  decide  where 
lies  the  preponderance,  but  is  only  called  upon  to  deter- 
mine whether  or  not  there  is  some  evidence,  either  direct 
or  inferential,  fairly  sustaining  every  fact  essential  to 
the  maintenance  of  the  finding  or  verdict.  Haines  v. 
Porch,  9  Ind.  App.  413;  McDaneld  v.  McDaneld,  136 
Ind.  603. 

Under  this  rule,  we  can  not  say  the  finding  is  unsup- 
ported by  the  evidence. 

The  policy  provides  for  $450  insurance  on  the  house, 
and  $150  on  the  contents.  Thus  there  was  not  a  general 
or  blanket  policy  of  $600  on  both  house  and  contents,  but 
separable  contracts  for  insurance  to  the  amount  of  $450 
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on  the  house,  and  $150  on  the  personalty.     Nappaiiee 
Furniture  Co.  v.  Vernon  Ins.  Co.,  10  Ind.  App.  319. 

*  There  is  also  in  the  policy  a  provision  that  the  com- 
pany shall  not  be  liable  for  an  amount  beyond  the  value 
of  the  interest  of  the  assured  in  the  property  insured. 

It  is  •  conceded  by  counsel  for  the  appellee  that  she 
owned  but  a  one-third  interest  in  the  realty,  and  that 
consequently  she  was  entitled  to  recover  on  account  of 
the  building,  the  value  of  which  was  $400,  only  the  one- 
third  thereof  or  $133.33. 

The  amount  of  the  recovery  was  $433.34.  Counsel 
seek  to  justify  this  amount  upon  the  theory  that  appellee 
is  entitled  to  the  full  value  of  the  personal  property  de- 
stroyed, which  was  shown  to  be  $300. 

This  position,  however,  can  not  be  maintained,  because 
she  could  not  in  any  event  recover  on  account  of  the  loss 
of  the  personalty  more  than  the  amount  of  insurance 
distributed  to  it  in  the  policy. 

There  was  no  error  in  permitting  a  witness  to  testify 
to  the  contents  of  a  letter  written  to  him  by  appellant, 
the  proper  preliminary  proof  as  to  loss  having  been 
made.     The   letter  was   not   in  appellant's  possession. 

There  was,  therefore,  no  necessity  for  serving  a  notice 
upon  appellant  to  produce  it  under  section  486,  R.  S. 
1894,  section  478,  R.  S.  1881. 

Since  the  amount  of  the  finding  can  not  be  approved, 
the  judgment  is  affirmed,  at  the  costs  of  appellee,  upon 
condition  that  she  remits  $150  of  the  judgment,  as  of  the 
date  thereof,  within  fifty  days.  Otherwise  it  will  be  re* 
versed. 

Filed  Oct.  19, 1894. 
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No.  1,016. 

Union  Central  Life  Ins.  Co.  v.  Woods. 

Life  Insurance. — Deduction  of  Indebtedness, — Loan  to  Insured. — Policy 
Payable  to  Wife. — Maturity, — A  policy  of  life  insurance  was  made 
payable  to  the  insured  in  a  certain  sum,  ''for  the  term  of  his  natural 
life,  or  until  prior  maturity,  for  the  benefit  of  the  insured  if  living 
at"  its  maturity.  If  the  insured  died  before  the  maturity  of  the 
policy,  the  amount  named  therein  was  payable  to  "his  wife,  if  living, 
otherwise  to  the  executors,  administrators  or  assigns  of  the  insured." 
The  policy  matured  in  fifteen  years.  It  was  also  a  condition  of  the 
policy  that  "In  case  of  the  death  of  the  insured  prior  to  the  matur- 
ity of"  the  policy,  it  being  in  force,  the  company  would  pay  the 
amount  therein  named  within  sixty  days  after  receipt  of  notice, 
"the  balance  of  the  year's  premiums,  if  any,  and  all  other  indebted- 
ness, being  first  deducted."  The  insured  died  before  the  maturity 
of  the  policy,  his  wife  surviving  him;  he,  at  the  time  of  his  death, 
being  indebted  in  a  large  sum  to  the  insurance  company  for  money 
borrowed. 

ffeldy  that  the  amount  owed  by  him  for  money  borrowed  could  not  be 
deducted  from  the  atnount  due  the  wife  on  the  policy,  and  that  she 
was  entitled  to  receive  the  full  amount  of  the  policy,  less  the  re- 
mainder of  the  year's  premiums  and  any  other  unpaid  premium ; 
that  the  phrase  "other  indebtedness"  meant  premiums  due  and  un- 
paid for  any  other  year  than  the  year  of  the  insured's  death ;  and 
that  the  word  ^'maturity"  referred  to  the  maturity  of  the  policy  dur- 
ing the  lifetime  of  the  insured. 

Same. — Deducting  Amount  of  Loan  Made  from  Policy, — Validity  of  Such 
a  Contract. — A  contract  providing  that  the  amount  of  any  loan  made 
by  the  insurer  to  the  insured  should  first  be  deducted  from  the 
amount  due  him  or  the  beneficiary  under  the  policy,  is  valid. 

Same. — EndoMoment  Policy, — An  endowment  policy  is  one  providing 
for  the  payment  of  the  sum  insured  to  the  person  insured  if  he  live 
to  a  certain  time,  or,  if  he  die  before  that  time,  to  some  other  per- 
son nominated  in  such  policy. 

Same. — Title  to  Endotcment  Policy. — ^The  title  of  an  endowment  policy, 
payable  to  a  husband,  if  living  at  its  maturity,  or  to  his  wife,  if  he 
die  before  such  maturity,  does  not  vest  in  her  absolutely  upon  its 
execution,  nor  until  his  death,  during  the  period  before  its  matur- 
ity ;  and  she  can  not  be  divested  of  such  contingent  interest  without 
her  consent.  He  also  has  a  contingent  interest  by  which  he  may 
divest  himself  of  all  his  rights  under  the  policy,  which  will  bind  him 
if  he  survive  its  maturity. 
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Same. — Construction  of  Policy  of  Indemnity  .—Where  indemnity  is  the 
object  for  which  the  insurance  is  effected,  the  contract  must  be  lib- 
erally construed  to  that  end ;  and  if  the  language  of  the  policy  is 
equally  susceptible  of  two  interpretations,  the  one  giving  greater 
indemnity  and  sustaining  the  claim  will  be  adopted. 

Same. — Assignment  of  Policy ,— Law  0/ PZoc^.— The  assignment  of  a  pol- 
icy of  life  insurance  in  this  State,  like  any  chose  in  action,  is  gov- 
erned by  the  law  of  this  State,  though  the  policy  is  issued  and  pay- 
able in  another  State. 

Same. — Assignment  by  Married  Woman  as  Surety  for  Her  Husband. — ^The 
assignment  by  a  married  woman  of  a  policy  of  life  insurance  within 
this  State,  issued  on  the  life  of  her  husband,  to  secure  a  debt  owed 
by  him,  is  void,  although  such  policy  was  issued  and  payable  in  a 
State  where  a  contract  of  suretyship,  if  entered  into  there,  would 
have  been  valid. 

Same. — Assignment  of  Policy. — Chattel  Mortgage. — An  assignment  of  a 
life  insurance  policy  ''and  all  sum  or  sums  of  money  that  may  become 
due  by  virtue  thereof,"  can  not  be  construed  as  a  chattel  mortgage 
placed  upon  such  sum  or  sums  of  money ;  and  if  executed  by  a  mar- 
•  ried  woman  in  this  State  to  secure  her  husband's  debt,  it  is  void,  al- 
though such  sum  or  sums  of  money  are  payable  in  a  State  where  a 
{married  woman  may  execute  a  chattel  mortgage  to  secure  his  debt. 

Qjlmb.— 'Waiver  of  Forfeiture,— Collection  by  Suit  of  Premiums  Past  Due. 
—If  an  insurance  company  sue  upon  and  collect  by  execution  the 
amount  of  a  note  given  for  the  premium  of  a  policy,  instead  of  in- 
sisting upon  a  forfeiture  of  the  policy,  it  will  be  deemed  to  have 
waived  its  right  to  insist  upon  the  forfeiture  as  a  defense. 

From  the  Knox  Circuit  Court. 

C.  L.  Hohtein,  C.  E.  Barrett,  Q.  G.  Reiley,  W.  M. 
Ramsey,  L.  Maxwell,  R,  Ramsey  and  Jf.  R.  Waite,  for 
appellant. 

M.  W.  Fields,  L.  C.  Embree  and  /.  W.  Ewing,  for  ap- 
pellee. 

Reinhard,  J. — ^The  appellee  sued  the  appellant  in  the 
Gibson  Circuit  Court  to  recover  the  proceeds  of  an  insur- 
ance policy  on  the  life  of  her  deceased  husband,  of  which 
policy  she  was  the  alleged  beneficiary.  The  venue  of 
the  cause  was  changed  to  the  Knox  Circuit  Court.  The 
appellant  filed  an  answer  in  eleven  paragraphs,  to  each 
of  which  a  demurrer  was  sustained,  and  upon  appellant's 
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refusal  to  plead  further,  judgment  was  rendered  in  favor 
of  the  appellee  for  $2,994.78.  The  ruling  of  the  court 
upon  the  demurrer  is  the  only  error  relied  upon. 

Some  of  the  paragraphs  of  the  answer  are  in  the  nature 
of  set-offs,  based  upon  a  provision  in  the  policy  which 
permits  the  appellant  to  deduct  certain  indebtedness 
from  the  insurance  money.  The  provision  just  referred 
to  reads  as  follows: 

''In  case  of  the  death  of  the  insured  prior  to  the  ma- 
turity of  this  policy,  the  same  being  in  force,  the  com- 
pany will  pay  the  amount  herein  named  within  sixty 
days  after  receipt  of  notice  and  satisfactory  proof  of 
•death,  the  balance  of  the  year's  premium,  if  any,  and  all 
other  indebtedness  being  first  deducted." 

It  is  alleged  in  the  paragraphs  referred  to  that  at  the 
time  of  death  of  fixe  insured,  Isaac  Woods,  he  was  in- 
debted to  the  company  for  borrowed  money  in  an  amount 
equalling  that  of  the  insurance,  and  it  is  asked  that  this 
debt  be  set  off  against  and  deducted  fr6m  the  amount  of 
the  insurance  designated  in  the  policy. 

The  policy  provides  that  the  company,  in  considera- 
tion of  "the  annual  payment  of' the  sum  of  $161.04  at 
the  home  office  of  the  company,  on  or  before  the  19th 
day  of  October,  at  noon,  in  every  year  during  the  term 
of  fifteen  years,  does  insure  the  life  of  Isaac  Woods,  of 
Princeton,  in  the  county  of  Gibson,  State  of  Indiana,  in 
the  sum  of  $3,000  for  the  term  of  his  natural  life,  or  un- 
til prior  maturity,  for  the  benefit  of  the  insured  if  living 
at  the  maturity  of  this  policy.  In  case  of  the  death  of 
the  insured  prior  to  such  maturitj^,  said  amount  of  in- 
smrance  shall  be  payable  to  Mary  E.  Woods,  his  wife,  if 
living,  otherwise  to  the  executors,  administrators,  or  as- 
signs of  the  insured." 

Whether  the  appellant  was  entitled  to  set  off  the 
Vol.  11—22 
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amount  loaned  the  insured  in  his  lifetime  depends  upon 
the  terms  of  the  contract  and  the  meaning  of  the  language 
*'all  other  indebtedness"  therein  contained. 

The  facts  pleaded  show  that  the  loan  of  $2,300  by  the 
company  to  the  insured  was  not  made  until  some  time 
after  the  issuing  of  the  policy,  and  that  it  was  effected 
partly  to  enable  the  insured  to  pay  the  premiums  and  to 
revive  the  policy  which  he  had  suffered  to  lapse,  when 
the  loan  was  made,  though  the  greater  portion  was  not 
for  that  purpose. 

We  see  no  valid  reason  why  an  insurance  company 
and  an  applicant  for  life  insurance  may  not  enter  into  a 
binding  agreement  to  the  effect  that  the  company  will 
undertake  to  loan  the  insured  a  sum  of  money  as  well  as 
to  insure  his  life,  and  that  the  money  loaned  is  to  be 
deducted  from  the  proceeds  of  the  pqV'cy  at  the  time  of 
the  maturity  thereof.  Such  a  contract  is  not  in  violation 
of  the  principle  of  indemnity  upon  which  insurance  is 
generally  based,  for  the  money  may  be  needed  for  the 
payment  of  premiums  and  other  purposes  to  enable  the 
insured  to  secure  the  full  benefit  of  such  insurance. 
Hence,  if  the  contract  in  suit  had  provided  in  terms  for 
a  loan  of  money,  and  a  repayment  of  the  same  out  of  the 
proceeds  of  the  insurance,  we  think  such  a  provision 
would  be  binding  upon  all  parties,  although  the  policy 
be  written  for  the  sole  benefit  of  the  wife.  It  is  true  that 
in  ordinary  life  insurance,  where  the  wife  of  the  insured 
is  the  beneficiary,  the  title  of  the  policy  vests  in  her  im- 
mediately upon  execution  and  delivery  thereof,  and  no 
arrangement  between  the  company  and  the  insured  af- 
fecting the  interest  of  the  wife  in  the  insurance  money, 
which  is  not  provided  for  by  the  terms  of  the  policy 
itself,  will  be  binding  upon  her.  Harleyy  Admr.,  v.  Heist, 
86  Tnd.  196;  Pence,  Admr.,  v.  Makepeacey  65  Ind.  345; 
Bliss  Life  Ins.  (2d  ed.),  p.  517,  section  318. 
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We  think  it  is  otherwise,  however,  where  the  policy 
expressly  provides  for  a  restriction  or  limitation  of  the 
wife's  interest,  or  makes  it  depend  upon  a  future  con- 
tingency, such  as  an  arrangement  for  a  loan  of  money 
from  the  company  to  the  husband  and  a  repayment  of 
the  same  out  of  the  proceeds  of  the  policy,  when  due. 
Whatever  may  be  considered  the  true  consideration  un- 
derlying the  insurance,  the  wife  can  not  be  said  to  pos- 
sess a  greater  interest  in  the  policy  than  is  given  her  by 
the  terms  thereof.  When  she  acquires  the  title  to  the 
same,  upon  execution  and  delivery,  she  takes  such  title 
burdened  with  all  its  conditions  and  limitations.  She 
can  receive  no  more  insurance,  in  other  words,  than  the 
insured  has  contracted  for  in  her  behalf.  If  the  insured 
has,  therefore,  stipulated  for  a  loan  to  himself,  to  be 
paid  out  of  the  insurance  money  when  it  becomes  due, 
by  an  acceptance  of  the  policy  she  assents  to  the  deduc- 
tion of  such  loan  from  such  proceeds,  and  she  can  not 
afterwards  be  heard  to  deny  the  company's  right  to 
make  such  deduction. 

It  is  not  claimed,  however,  in  the  present  case,  that 
the  policy  in  terms  provides  for  a  loan  of  money  to  the 
insured  and  the  repayment  of  the  samQ  out  of  the  insur- 
ance money,  nor  is  there,  in  point  of  fact,  such  a  stipu- 
lation. What  the  appellant  does  contend  is  that  the 
provision  in  the  policy  permitting  the  company  to  de- 
duct from  the  amount  of  the  insurance  money  the  bal- 
ance of  the  year's  premiums,  ''and  all  other  indebted- 
ness,*' is  broad  enough  to  confer  upon  the  company  the 
right  to  make  such  a  loan  to  the  insured  and  secure  itself 
by  withholding  an  equal  amount  from  the  proceeds  of 
the  policy  at  maturity. 

It  must  be  conceded,  we  think,  that  if  the  policy  was 
one  the  ownership  of  which  was  and  remained  in  the  in- 
sured to  the  time  of  his  death,  he  was  at  liberty  to  use 
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and  dispose  of  the  same  in  any  manner  that  seemed 
proper  to  him.  He  could  pledge  it  as  security  for  his 
individual  debts,  and  could  in  various  ways  incumber 
or  divest  his  interest  therein  at  pleasure.  He  could 
contract  with  the  company  for  a  loan  of  money,  and 
would  have  the  right  to  assign  the  policy  to  the  company 
to  secure  ike  loan.  But  even  if  he  did  not  make  such 
an  assignment,  we  are  inclined  to  the  view  that  if  the 
policy  was  legally  his  property,  or  the  title  was  such 
that  he  could  pledge  or  assign  the  policy,  he  could  con- 
tract for  any  legitimate  indebtedness  to  the  company  sub- 
sequently to  the  execution  of  the  policy,  and  that  the 
provision  to  deduct  ''all  other  indebtedness"  would  en- 
title such  company  to  deduct  such  loan  from  the  insur- 
ance, as  in  that  case  it  is  easily  seen  that  the  parties 
could  be  held  to  have  contemplated  just  such  an  arrange- 
ment, and  thus  provided  for  it  in  the  contract  of  insur- 
ance. 

The  policy  contains  the  statement  that  it  is  written 
"for  the  benefit  of  the  insured,  if  living  at  the  maturity'* 
thereof.  The  word  maturity  here  obviously  refers  to  the 
maturing  of  the  policy  during  the  lifetime  of  the  in- 
sured. It  provides  that  if  the  premiums  are  paid  dur- 
ing the  term  of  fifteen  years,  and  other  conditions  com- 
plied with,  and  the  insured  is  then  living,  the  insur- 
ance 'shall  be  paid  to  Isaac  Woods.  If,  however,  the 
latter  should  die  during  the  fifteen  years,  such  insurance 
was  to  become  payable  to  Mary  E.  Woods,  his  wife,  if 
living,  otherwise  to  the  executors,  administrators  or  as- 
signs of  the  insured. 

It  is  insisted  on  behalf  of  the  appellant  that  the  policy 
was  one  of  endowment.  *JAn  endowment  policy  is  an 
insurance  into  which  enters  the  element  of  life.  In  one 
respect  it  is  a  contract  payable  in  the  event  of  a  contin- 
uance of  life;  in  another,  in  the  event  of  death  before 
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the  period  specified."  Anderson's  Law  Die,  p.  401. 
Endowment  insurance  provides  for  the  payment  of  the 
sum  insured  to  the  person  insured  if  he  live  to  a  certain 
time,  or,  if  he  die  before  that  time,  to  some  other  person 
nominated  in  the  policy.  Bliss  on  Life  Ins.,  2  ed.,  p. 
6,  section  6. 

Such  a  policy  is  in  many  of  its  characteristics,  respect- 
ing the  rights  of  the  parties  under  it,  different  from  an 
ordinary  life  policy  procured  by  a  husband  for  the  sole 
benefit  of  his  wife.  In  a  policy  of  the  kind  last  men- 
tioned the  wife  acquires  the  absolute  title  upon  its  exe- 
cution, and  she  becomes  its  owner  the  same  as  if  it  were 
a  note  or  other  chose  in  action  payable  to  her,  and  hence 
no  act  of  her  husband  or  the  insurance  company,  with- 
out her  concurrence  or  assent,  can  deprive  her  of  such 
title  to  or  interest  in  the  policy',  if  its  conditions  have 
been  complied  with;  while  if  the  policy  be  one  of  en- 
dowment, payable  to  the  husband,  if  living  at  the  end 
of  the  endowment  period,  or  to  the  wife,  if  the  insured 
should  die  during  such  period,  and  she  be  then  living, 
the  title  to  the  policy  does  not  vest  absolutely  in  the 
wife  upon  the  execution  of  the  policy,  nor,  indeed,  until 
the  husband's  death,  during  such  period,  and  the  hus- 
band retains  at  least  a  qualified  interest  in  and  title  to 
the  policy  during  his  lifetime. 

Assuming  that  the  policy  in  suit  is  one  of  endowment, 
payable  to  the  husband  if  living  at  its  maturity,  and  to 
the  wife  in  case  of  his  death  during  the  period  of  endow- 
ment, the  question  arises:  In  whom  was  the  title  to  the 
policy  at  the  time  of  its  execution  and  delivery?  The  ap- 
pellant's position  is  that  in  such  a  case  the  wife  acquires 
no  interest  in  the  policy  whatever  unless  or  until  the 
husband  dies  during  the  period  of  the  endowment,  and 
that  the  husband,  as  the  insured  and  primary  beneficiary, 
has  the  absolute  control  of  the  policy  as  long  as  he  lives 
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and  may  dispose  of  the  same  as  he  may  deem  proper. 
On  the  other  hand,  the  appellee  contends  that  as  soon  as 
the  policy  was  executed  and  delivered  she  acquired  such 
an  interest  in  the  same  as  prevented  the  insured  from 
transferring,  incumbering  or  in  any  manner  affecting 
the  insurance  adversely  to  her,  and  that  inasmuch  as  the 
policy  was  not  subject  to  transfer  or  incumbrance  of  any 
kind  by  the  husband,  the  '^indebtedness"  spoken  of  in 
the  policy  could  not  have  referred  to  a  loan,  as  the  par- 
ties can  not  be  presumed  to  have  contemplated  a  restric- 
tion of  the  contractual  rights  of  the  wife  in  the  absence 
of  an  express  stipulation  to  that  effect. 

The  question  is  one  of  importance,  and  not  free  from 
difficulty.  We  have  given  it  a  careful  consideration,  and 
after  an  examination  of  the  authorities  cited  by  counsel, 
and  such  others  as  we  were  able  to  find,  we  have  been 
led  to  conclude  that  the  law  upon  this  question  is  with 
the  appellee.  In  a  certain  sense,  it  is  true,  she  may  be 
said  to  have  no  interest  in  the  policy  until  her  husband's 
death,  for  it  is  upon  this  contingency  that  her  interest 
depends.  But  in  another  sense  she  does  have  an  inter- 
est in  the  policy  from  the  time  of  its  delivery,  although 
it  be  only  a  contingent  interest,  and  one  which  may  or 
may  not  become  absolute.  Of  this  interest,  contingent 
though  it  may  be,  she  can  not  be  divested  without  her 
consent.  Had  the  insured  lived  until  after  the  maturity 
of  the  policy,  a  disposition  of  or  incumbrance  upon  the 
policy  or  the  insurance  might  have  been  valid  as  against 
him,  but  he  had  neither  the  right  nor  the  power  to  di- 
vest his  wife  of  that  interest  with  which  by  his  previous 
act  the  law  had  invested  her.  When  the  policy  was 
executed  and  delivered,  its  title  vested  not  in  Isaac  Woods 
alone,  but  in  him  and  the  appellee  both.  Each  had 
only  a  conditional  title,  depending  upon  the  contingen- 
cies provided  for  in  the  contract  of  insurance.     The  title 
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of  each  was  in  the  whole  policy,  and  so  remained  until 
after  the  time  the  loan  was  made  to  Isaac  Woods  by  the 
appellant,  though  it  is  also  true  that  under  the  terms  of 
the  policy  the  interest  of  the  appellee  might,  in  a  certain 
contingency,  have  become  divested  subsequently,  upon 
the  happening  of  the  event  mentioned  in  the  policy. 
Continental^  etc.  Life  In^.  Co.  v.  Palmer ,  42  Conn.  60, 19 
Am.  R.  350. 

In  the  case  of  Fowler  v.  Butterly,  78  N.  Y.  68,  the 
policy  was  on  the  life  of  the  insured  '*  until  the  6th  day 
of  September,  1882,  or  until  his  decease,  in  case  of  his 
-death  before  that  time.''  In  the  latter  event  the  pro- 
ceeds of  the  policy  were  to  be  paid  to  the  wife  of  the  in- 
sured, if  living,  otherwise  to  his  daughter.  By  the 
terms  of  the  policy  the  insured  would  have  been  entitled 
to  receive  the  money,  had  he  lived  until  after  its  matur- 
ity, but  in  case  of  his  death  during  the  endowment 
period,  the  insurance  was  to  go  to  his  wife,  if  living. 

.  The  ii;isured  having  died  during  the  endowment  period, 
suit  was  brought  upon  the  policy.  It  was  shown  that 
the  insured,  in  life,  had  assigned  the  policy,  in  which 
assignment  the  wife  had  attempted  to  join.  The  assign- 
ment by  her  was  held  void  as  not  having  been  duly  exe- 
cuted. The  assignment  by  the  husband  was  held  not  to 
convey  the  title,  the  wife  having,  upon  the  delivery  of 
the  policy,  acquired  a  direct  interest  in  the  same,  which 
could  be  transferred  only  by  an  assignment  duly  exe- 
cuted. These  cases,  we  think,  are  in  point,  and  they 
meet  with  our  approval.  The  authorities  relied  upon 
by  appellant's  counsel  do  not  support  their  position. 

The  case  of  New  York  Mutual  Life  Ins.  Co,  v.  Armstrong^ 
117  U.S.  591,  is  certainly  far  from  it.  In  that  case  the  in- 
surance was  payable  to  the  assured  or  his  assigns,  on  the 
8th  day  of  December,  1897;  or,  if  he  should  die  before 
that  time,  to  his  legal  representatives.     It  was  held  that 
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an  assignment  of  the  policy  by  the  insured  passed  the 
title  to  the  assignee,  the  insured  having  died  in  1878. 
The  manifest  purpose  of  such  insurance  could  be  for  the 
benefit  of  the  insured  only.  It  Was  a  chose  in  action , 
owned  by  him,  and  which  he  had  a  right  to  alienate  at 
pleasure,  under  proper  circumstances. 

The  text  quoted  by  counsel  for  appellant,  from  May 
on  Insurance,  section  390,  does  not  support  their  conten- 
tion,  although  it  would  seem,  at  first  blush,  to  do  so.  That 
author  says,  in  speaking  of  an  endowment  policy  such  as 
we  assume  the  one  in  the  present  case  to  be:  "The  wife's 
rights  do  not  attach  till  the  death  of  the  husband,  within 
the  time  limited."  The  ''rights"  here  spoken  of,  have 
reference,  we  think,  to  her  rights  in  the  money — the  pro- 
ceeds of  the  policy.  This  is  true  in  a  sense,  and,  in  a 
similar  sense,  the  husband's  rights  do  not  attach  until 
the  period  of  endowment  has  expired.  Both  the  context 
and  cases  cited  by  the  author  convince  us  that  the  con- 
tention of  the  appellee's  counsel  as  to  the  application  of 
the  sentence  that  the  interest  does  not  attach  till  the  hap- 
pening of  the  event  provided  for  is  the  correct  one.  At 
all  events,  the  text,  as  interpreted  by  appellant's  coun- 
sel, does  not  commend  itself  to  our  approval,  and  is  not 
supported  by  authority.  We  are  of  opinion  that  none 
of  the  authorities  relied  upon  sustain  the  appellant 
upon  this  point,  but  if  they  did,  we  should  nevertheless 
be  inclined  to  follow  the  cases  holding  the  opposite  view, 
as  they  are,  it  seems  to  us,  grounded  upon  sound  princi- 
ples and  sustained  by  reason  and  judgment. 

If,  therefore,  Isaac  Woods  had  no  power  or  right  to  dis- 
pose of  the  policy  in  suit,  by  assignment  or  pledge,  it  can 
not  be  held  that  the  parties  to  the  original  contract  of 
insurance  could  have  contemplated  a  loan  from  the  com- 
pany to  said  Woods  upon  the  faith  and  credit  of  the  policy. 

The  only  provision  under  which  the  right  to  the  set-off 
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is  claimed,  as  we  have  seen,  is  the  one  which  allows  the 
company  to  deduct  from  the  proceeds  of  the  policy  ''the 
balance  of  the  year's  premium,  if  any,  and  all  other 
indebtedAess  to  the  company."  In  giving  construction 
to  contracts  containing  ambiguous  language,  the  courts 
will  look  to  the  situation  and  acts  of  the  parties,  and 
the  end  sought  to  be  accomplished.  The  application  for 
the  insurance  discloses  that  the  name  of  the  person  in 
whose  favor  the  insurance  was  to  be  effected  was  Mary 
E.  Woods,  and  that  she  was  the  wiie.  of  the  applicant. 

The  policy  shows  that  she  was  a  beneficiary,  and  that 
in  case  of  Isaac  Woods'  death  during  the  period  of  en- 
dowment she  alone  was  entitled  to  the  insurance.  We 
think  it  manifest  from  these  facts,  that  the  purpose  of 
the  insurance  was  indemnity  to  the  wife  in  case  she 
should  outlive  the  husband  during  the  fifteen  years. 

To  hold  that  under  these  circumstances  the  parties 
intended  by  their  contract  to  provide  for  a  loan  to  Isaac 
Woods  would  be  doing  violence  to  the  evident  purpose 
of  the  insurance.  Unquestionably  the  parties  must  be 
deemed  to  have  meant  something  by  the  insertion  of 
the  provision  permitting  the  deduction  of  "all  other 
indebtedness."  One  class  of  indebtedness  that  was  to 
be  deducted  was  clearly  expressed  in  the  contract,  viz., 
"the  balance  of  the  year's  premium."  What  did 
the  parties  intend  should  be  deducted  in  addition  to 
the  balance  of  the  year's  premium  left  unpaid?  It 
can  certdinly  not  be  true  that  the  parties  contemplated 
any  other  indebtedness  than  that  connected  with  the 
subject  of  insurance  with  reference  to  which  they  were 
contracting.  If  the  term  was  to  include  all  indebted- 
ness, then  the  appellant  might  with  propriety,  have  pur- 
chased a  note  or  other  chose  in  action  which  the  in- 
sured owed  some  third  party  and  set  it  oft  against  the 
policy.     The    indebtedness    that   must    naturally  have 
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been  anticipated  between  the  insurer  and  insured  was 
such  as  arose  from  the  premiums  upon  which  the  insur- 
ance was  based,  and  it  is  our  opinion  that  this  is  the 
kind  of  indebtedness  meant  by  the  term  employed  in  the 
policy.  This  does  not  necessarily  mean  cash  premiums 
which  had  become  due.  But  the  parties  had  a  right  to 
arrange  for  the  payment  of  the  premiums  by  note  or 
notes,  and  as  the  giving  and  acceptance  of  such  would 
continue  the  policy  in  force  notwithstanding  the  indebt- 
edness for  such  premiums,  it  is  easy  to  conceive  how  the 
insured  might  be  indebted  to  the  company  for  such  pre- 
miums at  the  time  of  his  death  or  the  maturity  of  the 
policy.  It  seems  to  us  that  this  construction  is  the  more 
rational  one,  and  clearly  tends  to  carry  out  the  evident 
purpose  of  the  contract,  while  it  fully  secures  the  appel- 
lant in  all  its  rights  within  the  letter  and  spirit  of  the 
same.  Moreover,  in  adopting  this  construction,  we  do 
no  more  than  to  give  effect  to  the  rule  so  universally  rec- 
ognized and  followed  by  the  courts  of  this  country,  that 
where  indemnity  is  the  object  for  which  the  insurance  is 
effected  the  contract  must  be  liberally  construed  to  that 
end,  and  when  the  language  of  the  policy  is  equally  sus- 
ceptible of  two  interpretations,  the  one  giving  greater 
indemnity  and  sustaining  the  claim  will  be  adopted. 
May  Ins.  (3d  ed.),  sections  174,  175. 

Our  conclusion  upon  this  question  is  that  the  court 
correctly  sustained  the  demurrer  to  those  answers  which 
attempted  to  set  off  the  unpaid  balance  of  the  judgment 
held  by  the  appellant  against  Isaac  Woods,  against  the 
appellee's  claim  on  the  policy  in  suit. 

Other  paragraphs  of  the  answer  are  based  upon  the 
alleged  assignment  of  the  policy  by  Isaac  Woods  and  his 
wife,  Mary  E.  Woods,  the  appellee,  to  the  appellant  com- 
pany, to  secure  the  debt  of  Isaac  Woods  to  the  company. 

For  the  reasons  heretofore  stated,  we  think  the  assign- 
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ment  of  Isaac  Woods  was  void;  and  as  to  the  assignment 
of  the  appellee,  she  being  a  married  woman,  and  the  as- 
signment being  to  secure  a  debt  of  her  husband,  it  was 
void  also.     R.  8.  1894,  section  6964. 

It  is,  however,  contended  on  behalf  of  the  appellant 
that  under  the  averments  of  the  eleventh  paragraph  of 
the  answer  the  assignment  must  be  held  sufficient  ''upon 
the  theory  that  the  policy  being  an  Ohio  contract,  and 
the  assignment  being  a  mere  incident  to  the  policy,  both 
the  policy  and  assignment  are  to  be  construed  according 
to  the  laws  of  Ohio;  and,  further,  that  the  assignment  is 
a  chattel  mortgage  of  the  insurance  money,  the  situs  of 
which  is  in  Cincinnati,  Ohio,  and  that  the  assignment  is 
therefore  to  be  construed  by  the  laws  of  Ohio,  and  that 
by  the  laws  of  that  State  the  assignment  is  valid." 

It  is  true  that  the  policy  itself  is  an  Ohio  contract  and 
governed  by  the  laws  of  that  State,  but  this  rule  has  no 
application  to  the  contract  of  assignment  which,  though 
made  by  indorsement  on  the  policy,  is  yet  a  separate  and 
distinct  contract  from  that  of  the  policy.  An  insurance 
policy  is  a  chose  in  action,  for  a  chose  in  action  is  an 
instrument  upon  which  may  be  founded  a  right  of  pro- 
ceeding in  a  court  t6  procure  the  payment  of  money. 
Vawtery.  Griffin,  40  Ind.  593  (601). 

The  policy  being  a  chose  in  action,  it  may  be  assigned 
in  the  same  manner  as  a  note,  bill  of  exchange  or  ac- 
count. The  assignment  transfers  the  ownership  or  in- 
terest of  the  assignor.  In  the  case  of  a  note,  or  bill  of 
exchange  governed  by  the  law  merchant,  the  assignor, 
in  addition  to  transferring  his  interest  in  the  debt,  im- 
pliedly obligates  himself  that  the  instrument  is  genuine, 
that  he  is  the  owner  of  the  same,  and  that  the  maker  will 
pay  it  when  due.  An  assignment  of  a  policy,  like  an 
assignment  of  an  open  account,  does  nothing  more  than 
to  transfer  the  property.     The  assignment  of  a  chose  in 
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action  is  governed  by  the  law  of  the  place  where  the  as- 
signment is  made.  Rose  v.  Park  Banky  20  Ind.  94;  Rose 
V.  President,  etc.,  15  Ind.  292. 

Under  the  rules  of  the  common  law,  the  assignment 
or  transfer  of  a  chose  in  action  was  forbidden  as  in  vio- 
lation of  the  law  against  maintenance  and  champerty, 
and  because  the  vendor  could  not  sell  a  thing  he  did  not 
then  really  have  but  which  he  only  expected  to  obtain  at 
some  future  time.     Co.  Lit.,  266a. 

•But  this  ancient  rule  has  long  since  been  disregarded 
in  the  courts  of  equity,  and  not  only  choses  in  action, 
but  mere  possibilities,  expectancies  and  things  in  esse 
may  be  assigned,  and  such  assignilhents  will  be  enforced 
in  equity,  and  the  assignee  will  acquire  the  property  by 
the  assignment.     1  Am.  and  Eng.  Encyc.  of  Law,  827. 

Our  statute  recognizes  the  right  of  assignment  of  any 
claim  or  chose  in  action,  not  only  in  writing,  but  by 
simple  delivery  of  the  thing  assigned,  but  unless  the  as- 
signment is  by  indorsement  in  writing,  the  assignor 
must  be  made  a  party  defendant  in  a  suit  by  the  assignee 
upon  the  claim.  R.  S.  1894,  section  277;  Lynam  v. 
Ki7ig,  9  Ind.  3;  Cole  v.  Merchants^  Bank,  etc.,  60  Ind.  350; 
Strong  v.  Dovming,    34  Ind.  300. 

We  do  not  think  that  in  this  State  an  assignment  of  a 
policy  of  insurance  is  governed  by  any  rule  of  law  differ- 
ent from  those  obtaining  in  cases  of  assignment  of  choses 
in  action  generally.  The  validity  of  any  contract  must 
depend  upon  the  law  of  the  place  where  it  is  made.  If 
the  appellant  has  any  assignment  it  must  be  by  reason 
of  the  contract  by  which  the  same  was  effected.  That 
contract  was  made  in  Indiana  and  not  in  Ohio. 

The  case  of  Lee  v.  Ahdy,  17  L.  R.,  Q.  B.  Div.,  309,  is 
precisely  analogous.  In  that  case  the  suit  was  by  the 
assignee  of  a  life  policy  issued  by  an  English  company. 
The  assignment  was  made  at  Cape  Colony,  where  the  as- 
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signer  and  assignee  both  resided  at  the  time.  By  the 
laws  of  Cape  Colony  the  assignment  was  void,  though 
valid  under  the  law  of  the  place  where  the  policy  was 
issued.  It  was  held  that  the  law  of  Cape  Colony  gov- 
erned, as  the  contract  of  assignment  was  made  there,  and 
the  assignment  was,  therefore,  adjudged  to  be  void. 

To  the.same  effect  is  [Prentice  y,  Steele,  4  Montreal  L. 
R.  (Superior  Ct. )  319,  where  it  was  expressly  decided 
that  the  assignment  of  a  life  policy,  which  is  a  chose  in 
action,  is  governed  by  the  law  of  the  place  where  it  (the 
assignment)  was  made,  and  not  by  the  law  of  the  place 
where  the  policy  was  issued  or  the  insurance  is  payable. 
And  to  the  same  effect  is  Miller  v.  Campbell ,  ( N.  Y.  App. ) 
35  N.  E.  Rep.  651,  where  a  Massachusetts  corporation 
had  issued  an  endowment  policy  insuring  a  husband's 
life  for  fifteen  years,  payable  to  the  wife,  if  living,  in 
case  of  the  husband's  death  during  the  endowment 
period,  which  was  assigned  by  the  husband  and  wife, 
who  resided  in  New  York.  It  was  held  that  the  laws  of 
New  York  governed  the  validity  of  the  assignment. 

We  hold,  therefore,  that  the  law  of  Indiana  controls 
the  assignment  in  suit,  and  by  that  law  the  assignment 
is  void. 

It  is  next  contended,  as  we  have  seen,  that  the  assign- 
ment of  the  policy  constitutes  a  chattel  mortgage  for  the 
security  of  Isaac  Wood's  debt  to  the  company,  and  that 
as  the  chattel  which  was  mortgaged,  i.  e.  the  insurance 
money,  was  in  the  State  of  Ohio,  where  a  married  woman 
may  become  surety  for  her  husband,  the  law  of  Ohio 
must  govern,  and  the  assignment,  or  mortgage,  must  be 
held  valid.  The  contention  is  based  upon  the  clause  in 
the  assignment  which  undertakes  to  set  over  the  policy 
*'and  all  sum  or  sums  of  money  that  may  become  due  by 
virtue  thereof,"  etc. 

Counsel  for  appellant  insist  that  "chattel  mortgages 
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are  governed  by  the  same  rules  of  interpretation  as  to 
their  validity,  nature,  and  obligation  as  contracts  relat- 
ing to  and  affecting  the  title  of  real  estate,"  and  that  the 
appellant  not  having  sought  this  forum  to  enforce  the 
contract,  but  having  been  brought  here  by  the  appellee, 
in  invitum,  'Hhe  appellee  will  not  be  allowed  to  use  the 
courts  of  this  State  to  enforce  the  policy  against  the  de- 
fendant, and  to  repudiate  her  mortgage  of  that  policy  to 
the  defendant." 

If  we  should  concede  that  the  attempted  assignment 
of*  the  policy  amounts  to  a  mortgage  on  personal  prop- 
erty in  Ohio,  and  that  the  same  law  must  be  applied  as 
if  it  were  a  mortgage  on  land  in  Ohio,  and  that  the  ap* 
pellant  is  entitled  to  have  the  controversy  settled  by  the 
interpretation  of  the  courts  of  that  jurisdiction,  we  ap- 
prehend the  appellant  would  fare  no  better,  for  in  a  very 
recent  case  decided  by  the  Supreme  Court  of  that  State 
it  was  held  that  a  mortgage  executed  in  Indiana  by  a 
married  woman  domiciled  in  this  State,  on  real  estate  in 
Ohio,  to  secure  an  obligation  as  surety  to  be  performed 
in  Indiana,  where  she  is  without  capacity  to  make  such 
a  contract,  is  void  in  Ohio  as  well  as  in  Indiana.  Evans 
V.  Beaver,  33  N.  E.  Rep.  643. 

But  we  need  not  decide  what  would  be  the  proper  rule 
if  the  transaction  in  question  were  a  mortgage.  It  is 
not  a  mortgage,  and  the  words  quoted  above  do  not 
stamp  it  with  that  character.  In  the  written  transfer  it- 
self, it  is  denominated  an  ''assignment"  four  times,  and 
what  it  undertakes  to  do  is  to  "assign,  set  over  and 
transfer"  the  policy.  The  appellee  and  her  husband 
owned  a  chose  in  action,  represented  by  the  policy. 
This  chose  in  action  was  for  money  to  become  due  in 
Ohio.  We  apprehend  that  if  a  person  residing  in  In- 
diana, who  holds  a  note  or  claim  against  a  citizen  or 
corporation  in  Ohio,  and  attempts,  by  indorsement,  to 
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"assign,  set  over  and  transfer''  such  note  or  claim  ''and 
all  sums  of  money  that  may  become  due  by  virtue 
thereof/'  it  would  hardly  be  claimed  that  this  was  a 
njortgage  on  the  money  to  become  due  in  Ohio,  and  that 
although  the  transfer  of  the  note  might  be  void  so  as  to 
retain  the  legal  title  of  the  same  in  the  assignor,  yet  that 
an  interest  in  the  money  in  Ohio  would  be  conveyed  to 
the  assignee.  We  regard  the  position  of  appellant's 
counsel  (that  the  attempted  transfer  of  the  policy,  though 
void  as  an  assignment,  is  still  valid  as  a  chattel  mort- 
gage) as  utterly  untenable.  It  is  the  policy  that  con- 
stitutes the  chose  in  action  attempted  to  be  transferred, 
and  the  situs  of  the  policy  is  the  domicile  of  the  owner, 
and  by  the  laws  of  the  place  where  the  transfer  was  made 
or  attempted  to  be  made,  the  contract  must  be  controlled. 
Grouse  v.  Phceniz  Ins,  Co.,  14  Atl.  Rep.  82. 

The  third  and  last  defense  set  up  by  the  appellant  is 
contained  in  the  remaining  paragraphs  of  the  answer, 
and  presents  the  question  whether  the  company  may, 
after  failure  of  the  insured  to  pay  the  premium,  enforce 
its  collection,  and  also  insist  upon  a  forfeiture  of  the  pol- 
icy, when  the  policy  provides  for  a  forfeiture  upon  fail- 
ure to  pay  such' premiums  when  due  and  that  the  de- 
fault in  payment  shall  entitle  the  company  to  treat  the 
premium  as  earned. 

It  is  disclosed  by  the  pleadings,  and  conceded  in  argu- 
ment by  appellant's  counsel,  that  the  premium  note,  for 
the  nonpayment  of  which  the  forfeiture  is  claimed,  was 
afterwards  merged  into  a  judgment  taken  by  the  com- 
pany against  Isaac  Woods,  in  which  other  notes  due  the 
company  for  a  loan  were  also  involved,  and  that  more 
than  enough  of  the  judgment  to  cover  the  note  in  ques- 
tion was  subsequently  made  out  of  the  said  Isaac  Woods' 
property  which  had  been  mortgaged  to  secure  the  same 
and  said  other  notes,  although  it  is  averred  in   some  of 
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the  paragraphs,  that  the  money  collected  was  applied  by 
the  company  to  the  payment  of  the  loan. 

The  parties  doubtless  had  a  right,  by  the  insurance 
contract,  to  provide  for  a  forfeiture  of  the  policy  by  rea- 
son of  failure  to  pay  the  premiums  or  any  of  them.  The 
appellant  had  the  right  to  insist  upon  this  condition  in 
the  policy,  and  to  claim  a  forfeiture  upon  failure  of  the 
insured  to  comply  with  the  same.  But  it  is  also  the  set- 
tled law  that  the  right  to  insist  upon  a  forfeiture  may  be 
waived  by  the  insurer,  and  that  such  waiver  may  be 
manifested  through  the  conduct,  as  well  as  through  the 
words,  of  the  insurer.  Phenix  Ins.  Co.,  etc.,  v.  Tomlinson, 
125  Ind.  84. 

Forfeitures  are  not  favored,  and  the  law  will  be  strictly 
construed  to  defeat  them,  although  they  will  be  upheld 
if  the  conditions  underlying  them  are  strictly  complied 
with  by  the  insurance  company. 

In  the  present  case,  the  company  had  received  the 
premium, — had  enforced  its  collection  by  suit,  when  the 
insured  died,  for  it  is  not  insisted  that  the  appellant  had 
the  right  to  apply  the  money  realized  on  the  foreclosure 
proceedings  to  the  extinguishment  of  the  $2,300  loan, 
which  was  not  yet  due,  in  preference  \o  the  premium 
debt,  then  past  due.  The  failure  to  declare  a  forfeiture 
was  not  a  waiver,  as  the  policy  provides  that  upon  fail- 
ure of  the  insured  to  comply  with  any  condition  in  the 
policy,  the  same  was  to  become  null  and  void,  without 
any  action  on  the  part  of  the  company,  or  notice  to  the 
insured  or  beneficiary.  But  we  are  of  opinion  that 
the  enforced  collection  of  the  premium  after  forfeiture, 
or  what  would  have  been  a  forfeiture,  constituted  a 
waiver,  and  this  is  true,  we  think,  notwithstanding  any 
provision  in  the  policy  that  the  premium  thus  collected 
should  be  considered  as  having  been  earned.  Michigan 
Mut.  Life  Ins.  Go.  v.  Custer,  128  Ind.  25;    Phenix  Ins. 
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Co.  V.  Tomlinson,  supra;  Mutual  Life  Ins.  Co.  v.  French, 
^0  Ohio  St.  240. 

From  what  we  have  said,  it  must  be  apparent  that  our 
views  of  the  law  coincide  throughout  with  those  of  the 
<;ourt  below,  and  that,  in  our  judgment,  no  error  was 
committed  in  sustaining  the  demurrer  to  the  several 
paragraphs  of  the  answer. 

Judgment  affirmed. 

Filed  April  20, 1894. 

On  Petition  for  a  Rehearing. 

Rbinhard,  J. — In  their  brief  upon  the  petition  for  a 
rehearing,  counsel  for  appellant  say: 

''The  answers  of  appellant  to  the  appellee's  complaint 
show: — 

'*1.  The  issuing  of  the  policy  in  suit,  a  partial  pay- 
ment of  the  premium  necessary  to  carry  it  in  force  and 
the  execution  of  notes  payable  in  installments  for  the 
balance  of  the  year's  premium. 

*'2.  That  the  policy  in  suit  lapsed  for  the  nonpayment 
of  premiums,  the  decedent  failing  to  pay  the  notes  given 
for  the  deferred  payments  of  the  first  year's  premium. 

*'3.  That  after  the  policy  in  suit  had  been  forfeited, 
i.he  appellee  and  her  husband  procured  a  loan  of  $2,300, 
the  appellant  believing,  as  it  had  the  right  to  believe, 
that  if  Isaac  Woods  lived  he  would  keep  up  his  insurance 
and  pay  his  debts,  and  if  he  died  that  the  insurance 
money  would  pay  the  debt,  the  appellant  having  the 
right  to  deduct  the  indebtedness  from  the  policy  out  of 
this  loan  of  $2,300;  the  answers  show  the  premiums  in 
arrears  on  the  policy  in  suit  were  paid  and  the  forfeiture 
waived  and  new  life  put  in  the  policy. 

"This  is  a  fair  statement  of  the  issues  raised  upon  the 
-question  of  the  construction  of  the  policy,  *all  other  in- 
VoL.  11—23 
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debtedness   being   first   deducted/  etc.     The  provision 

last  above  quoted  is  not  meauingless;  it  is  not  ambigu- 
ous, and  we  think  clearly  means  that  the  indebtedness 
owing,  growing  out  of  or  connocted  with  the  poliL'y  in 
suitj  is  to  be  first  deducted  before  the  appellee  has  any 
right  of  recovery/' 

Granting  that  the  above  is  a  fair  statement  of  what 
was  involved  in  the  transaction  between  the  parties  in 
connection  with  the  contract  of  insurance ,  the  conclu- 
sion that  the  contract  authorized  a  deduction  of  the 
amount  of  the  loan  does  not  follow.  It  is  true  that  some 
insurance  companies  loan  money,  but  it  does  not,  there- 
fore, follow  that  when  any  insurance  company  issues  a 
policy  in  which  it  is  provided  that  out  of  the  proceeds  of 
the  policy  all  other  indebtedness,  except  that  specifically 
mentioned,  shall  be  deducted,  that  the  parties  contem- 
plated a  loan  by  the  insurance  company  to  the  insured, 
and  that  this  was  oue  of  the  items  to  be  deducted.  The 
parties  must  beheld  to  have  contemplated  only  what  was 
fairly  within  the  scope  of  their  present  negotiations. 
Could  it  be  justly  maintained  that  if  the  company  had, 
subsequently  to  the  issuing  of  the  policy,  sold  the  in- 
sured a  farm  or  a  house  and  lot  that  such  an  item  of  in- 
debtedness was  contemplated  by  the  parties?  Possibly 
such  an  item  might  be  properly  deducted  if  the  tran^sac- 
tion  were  confined  to  the  original  contracting  parties — 
the  company  and  the  insured.  But  when  a  third  party, 
who  has  a  right  or  interest  in  the  policy,  which  vested 
before  the  indebtedness  accrued^  comes  in  and  asserts  a 
claim  to  the  insurance  money,  can  it  be  held  that  she 
took  the  policy  subject  to  a  burden  that  was  not  fairly 
within  the  contemplation  of  the  parties  to  the  contract 
w^hon  it  was  made?     We  think  not. 

But  it  is  urged  that  the  policy  had  been  forfeited,  that 
new  life  was  given  it  only  by  virtue  of  the  loan,  and  that 
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if  this  had  not  been  made,  the  appellee  would  not  have 
had  any  policy  at  all.  This  may  be  conceded.  And  yet 
the  making  of  the  loan  did  not  create  a  new  contract  of 
insurance  between  the  parties.  It  only  revived  what 
rights  either  party  or  all  parties  had  after  the  original 
contract  had  been  entered  into.  The  loan  did  not  im- 
press the  original  contract  with  any  new  features  what- 
ever, any  more  than  if  the  policy  had  been  revived 
without  the  making  of  the  loan,  but  by  the  simple  pay- 
ment and  acceptance  of  the  premium.  It  will  not  do  to 
say  that  the  effect  of  our  ruling  will  be  to  ''destroy  the 
rights  of  many  people  and  lay  down  a  dangerous  princi- 
ple of  law,''  as  counsel  urge  in  their  brief.  It  is  an 
easy  matter  for  an  insurance  company,  when  it  issues  a 
policy,  to  insert  a  provision  that  any  money  loaned  the 
insured  shall  be  deducted  from  the  proceeds  of  the  pol- 
icy. If  the  contract  is  between  the  company  and  the 
insured  alone,  the  former  can  also  secure  itself  in  any 
loan  it  may  make  in  future  by  an  assignment  of  the  pol- 
icy. It  is  always  a  safe  rule  to  hold  the  parties  to  their 
contract,  interpreted  in  the  light  of  the  surrounding  cir- 
cumstances and  the  position  of  the  parties.  The  danger 
lies  in  courts  suffering  themselves,  out  of  mere  consid- 
eration that  a  hardship  might  be  entailed  upon  a  party 
in  a  particular  case,  to  give  constructions  to  contracts 
unwarranted  by  the  terms  thereof,  and  not  within  the 
scope  of  the  manifest  intention  of  the  parties.  It  is 
useless  to  attempt  to  invoke  the  legal  principle  here  that 
where  a  married  woman  receives  a  benefit  from  her  con- 
tract she  can  not  accept  such  benefit  and  reject  the  bur- 
den of  the  contract,  or  disavow  it  entirely.  The  appellee 
did  not  procure  any  loan  from  the  appellant.  The  fact 
that  she  signed  the  notes  given  for  the  loan  does  not 
prove  that  she  obtained  the  money,  nor  indeed  does  it 
make  her  liable  thereon,  if,  as  in  the  present  case,  she 
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was  only  surety  for  her  husband*  All  the  transactiona 
connected  with  the  loan  occurred  after  the  making  of  the 
original  contract  of  insurance,  and  her  vested  interest  in 
the  same  could  not  be  defeated  by  the  fact  that  her  hus- 
band subsequently  obtained  a  loan  from  the  company 
for  which  he  attempted  to  pledge  the  policy. 

It  13  BOW  insisted  that  we  were  in  error  in  assuming 
ihflt  the  money  realized  from  the  sale  of  the  real  estate 
was  applied  to  the  extinguishment  of  the  premium  notes 
then  due  from  the  insured  in  preference  to  the  payment 
of  the  loan;  and  counsel  state  that  there  is  nothing  in 
the  pleadings  to  warrant  such  a  conclusion.  Counsel  for 
appellant,  in  their  original  briefs,  discussed  the  alleged 
errors  of  the  rulings  of  the  court  upon  the  several  para- 
graphs of  the  answer  together,  and  did  not  direct  our 
attention  to  the  sufficiency  of  the  several  paragraphs  in 
detaiL  In  one  of  the  answers  the  pleader  sets  forth  the 
substance  of  the  judgment  and  decree  of  foreclosure  of 
the  mortgages  of  the  real  estate.  It  api>eurs  from  this 
judgment  and  decree  that  the  court  found  that  certuin 
sums  of  money  J  to  secure  which  the  mortgages  were  ex- 
ecuted, were  then  due,  and  others  would  subsequently 
become  due;  that  the  amount  then  due  was  $352.51, 
upon  certain  notes  not  specified^  together  with  $178.62 
attorney's  fees;  tliat  there  were  to  become  due  thereafter 
on  certain  notes  the  following  sums,  to  wit: 

October 30, 1889 ,  . , ..,,..$  161,04 

October  30, 1890 161.04 

January  1,1890.. ,     184.00 

January  1, 1891 184,00 

January  1, 1892 _  , ,     184.00 

March  31.  1892 •2,346.00 

It  was  then  decreed  that  the  land  be  sold  to  satisfy  the 
mortgages;  that  the  proceeds  be  applied,  first,  to  the 
payment  of  the  costs  accrued  and  accruing;  then  to  th© 
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amount  due,  to  wit,  the  $352.51  and  the  attorney's  fee 
of  $178.62,  making  in  all  $531.13,  and  the  interest 
thereon,  and  lastly  to  the  amount  not  yet  due.  Of 
course,  we  can  only  presume  that  these  payments  were 
applied  according  to  the  decree  of  the  court,  whether 
such  decree  was  correctly  or  incorrectly  made. 

It  is  further  shown  in  this  paragraph  of  the  answer, 
that  the  property  sold  for  $587.28,  and  that  after  pay- 
ment of  costs  the  sheriff  paid  the  appellant  $534.66, 
which  must  have  been  applied,  first,  to  the  payment  of 
said  $531.13  then  due,  according  to  the  order  of  the  court 
in  the  foreclosure  proceedings,  and  which  amount  rep- 
resented what  was  due  on  the  premium  notes.  With 
this  payment,  as  we  held  in  our  former  opinion,  the 
policy  was  revived,  and  if  the  policy  remained  in  force 
after  the  payment  of  the  third  premium  note  (which  was 
included  in  the  payment  of  the  $531.13),  it  continued 
to  remain  in  force  until  the  death  of  the  insured  as  a 
paid-up  term  policy  under  the  stipulations  of  the  con- 
tract of  insurance.  It  is  now  contended  that  the  amount 
of  forborne  premiums  remaining  unpaid  at  the  time  of 
the  death  of  the  insured,  should  have  been  deducted  from 
the  face  of  the  policy.  It  is  true  the  policy  provides  for 
such  deduction,  but  there  is  no  answer  raising  this 
question,  nor  was  there  any  motion  to  so  modify  the 
judgment  as  to  make  it  conform  to  the  contract  in  this 
respect.  The  question  can  not  now  be  presented  for  the 
first  time. 

Appellant's  learned  counsel  further  contend,  however, 
that  the  assignment  of  the  policy  by  the  wife  was  not  an 
act  of  suretyship,  but  that  "her  signature  merely  had 
the  effect  of  making  her  a  party  to  an  agreement  that  if 
the  insurance  company  would  loan  her  husband  $2,300, 
he  would  take  out  insurance  upon  his  life  to  secure  the 
loan,  and  make  her  a  gift  of  whatever  money  might  be 


86^       APPELLATE  COURT  OF   INDIANA, 

Union  Central  LLfe  InsamiiGe  Gomimny  f.  Woods. 


payable  under  the  contract  of  insurance  after  the  lien 
had  been  discharged,*^ 

We  do  not  so  construe  the  contract  for  the  loan.  The 
reviver  of  the  insurance  policy  was  not  a  new  contract 
of  insurance-  If  the  appellee's  husband  had  borrowed 
the  $2j300  from  a  third  person  and  had  applied  a  por- 
tion of  it  to  the  pay m out  of  premiums  so  as  to  revive  the 
policy,  and  the  appellee  had  attempted  to  assign  the  i>ol- 
icy  to  the  person  who  loaned  her  husband  the  money,  as 
a  security  for  tlie  loan,  no  one  would  certainly  contt^nd 
that  the  assignment  was  not  an  act  of  suretyship  by  the 
wife  in  behalf  of  her  husband.  There  is  no  difference 
in  principle.  The  fact  that  the  wife  in  some  way  re- 
ceives a  benefit  from  the  transaction  will  not  render  her 
liable  J  if  she  is  in  realitj^  a  surety.  A  husband  may 
borrow  money  and  give  his  wife  as  surety,  but  her  act 
in  becoming  surety  will  not  hind  her,  eVen  though  it  is 
shown  that  the  husband  subsequently  made  her  a  pres* 
ent  of  the  money. 

Here  it  is  not  contended  that  the  wife  was  liable  for 
any  portion  of  the  debt  which  her  husband  owed  the  ap* 
pellant  for  insurance,  nor  that  the  money  was  borrowed 
for  the  benefit  of  her  own  estate.  Had  the  husband 
lived  till  after  the  expiration  of  the  fifteen  years  for 
which  tlie  policy  was  written,  he  would  have  received  tlie 
whole  amount  of  the  insurance.  The  cases  relied  upou 
by  appellant *3  counsel  do  not  support  their  contention. 
Voyel  V,  Leichner,  102  Ijid,  55;  Orr  v.  White,  106  Ind. 
341;   Thacker  v.  Thacker,  125  Ind.  489. 

Petition  overruled. 

FUed  Dec,  12, 1894. 
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Dissenting  Opinion. 

Davis,  C.  J. — I  am  not  able  to  agree  with  the  major-, 
ity  of  the  court  in  this  case.  Under  the  terms  of  the 
policy,  and  on  account  of  the  failure  to  pay  the  first 
year's  annual  premium,  the  policy  became  forfeited. 
The  loan  was  thereupon  made,  by  the  terms  of  which  a 
part  of  the  money  borrowed  was  applied  to  the  payment 
of  the  annual  premiums  due  and  to  become  due,  and  in 
consideration  of  which  the  forfeiture  oi  the  policy  was 
waived  by  the  company.  The  policy  expressly  provides 
ior  the  payment  of  the  amount  therein  named,  ''the  bal- 
ance of  the  year's  premium,  if  any,  and  all  other  in- 
debtedness to  the  company  being  first  deducted." 

The  rights  of  Mr.  Woods  are  subject  to  all  the  terms 
and  conditions  of  the  contract.  It  is  the  reasonable  and 
fair  presumption  that  the  loan  was  made  with  reference 
to  the  provision  above  quoted.  Justice  and  equity,  un- 
der the  circumstances  disclosed  in  the  answer,  would 
seem  to  dictate  that  the  balance  only  should  be  paid  to 
her  after  deducting  the  indebtedness.  If  the  loan  was 
not  made  in  good  faith,  in  the  due,  ordinary  and  regu- 
lar course  of  business,  a  different  question  would  be  pre- 
sented. It  is  a  matter  of  common  knowledge,  of  which 
courts  will  take  judicial  notice,  that  insurance  compa- 
nies make  a  business  of  loaning  money. 

The  words,  "all  other  indebtedness,'*  referred  to  some- 
thing other  than  unpaid  premiums,  in  my  opinion.  In 
the  line  of  legitimate  business,  I  do  not  know  what  in- 
debtedness could  have  been  in  contemplation  of  the  par- 
ties aside  from  premiums  and  loans.  The  company  cer- 
tainly had  the  right  to  provide  for  the  deduction  of  any 
unpaid  premiums  from  the  amount  of  the  insurance,  and 
I  fail  to  see  why  such  contract  should  not  be  made  for 
the  deduction  of  any  loan  which  might  thereafter  be 
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made  to  the  insured  by  the  company,  in  the  usual  and 
ordinary  course  of  business. 

The  hasty  observations  I  have  made  are  intended  to  ap- 
ply only  to  the  contract  in  question  in  the  light  of  the 
facts  and  circumstances  of  this  particular  case. 

Filed  April  20, 1894. 


No.  1,434. 

Zapf  v.  The  State. 


Criminal  Law. — Intoxicating  Liquor. — Sale  on  Sundap. — Prima  Fade 
Case. — Judicial  Notice. — Courts  take  jadicial  notice  that  Uqaor  Is 
sold  in  saloons  to  be  drunk  as  a  beverage,  and  when  such  a  sale  is 
proved  as  having  been  made  on  Sunday  and  in  the  ordinary  man- 
ner, nothing  being  said  at  the  time  as  to  what  the  liquor  is  to  be 
used  for,  it  establishes  a  prima  facie  case  against  the  defendant. 

Same.— Intoxicating  Liquor. — Sale  on  Sunday. — Purpose  of. — Question 
for  Trial  Court. — Evidence, — Whether  there  is  sufficient  counter- 
vailing evidence  to  raise  a  reasonable  doubt  as  to  the  purpose  for 
which  the  liquor  was  sold,  is  a  question  for  the  trial  court  or  jury.. 

From  the  Marion  Circuit  Court. 
W.  W.  Herod  and  W.  P.  Herod,  for  appellant. 
W.  A.  Ketcham,  Attorney-General  and  M.  Moores,  for 
State. 

Reinhard,  J. — ^This  is  an  appeal  from  a  judgment  of 
conviction  for  the  sale  of  intoxicating  liquor  on  Sun- 
day. There  was  a  motion  for  a  new  trial,  which  was 
overruled  and  an  exception  taken.  The  appellant's  only 
contention  is  that  the  evidence  does  not  support  the 
finding.  It  is  insisted  that  the  evidence  shows  that  the 
liquor  was  sold  and  drunk  for  medicinal  purposes.  We 
have  examined  the  evidence,  and  find  that  it  is  sufficient 
to  sustain  a  conviction.     The  appellant  testified  that  he 
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sold  the  liquor  for  medicinal  purposes.  He  also  intro- 
duced other  witnesses  to  corroborate  him  upon  this  point. 
The  person  to  whom  the  liquor  was  sold  testified  that  he 
called  for  a  drink  of  whisky  in  appellant^s  saloon,  on  a 
Sunday  in  December  last;  that  the  appellant  set  it  out 
to  him,  and  that  he  paid  him  for  it.  He  stated  that  he 
said  nothing  to  Zapf,  at  the  time,  as  to  the  purpose  for 
which  he  wanted  the  liquor,  but  that  he  had  told  him 
previously,  when  he  purchased  whisky  of  him,  that  he 
was  taking  it  for  weak  lungs.  He  also  testified  that  he 
had  had  an  attack  of  the  grip,  but  that  this  had  been 
long  before  that  time,  and  that  he  did  not  know  whether 
he  had  entirely  recovered  from  it  or  not.  He  stated  that 
he  was  not  sick  at  the  time,  but  was  not  feeling  as  well 
as  he  had  felt.  It  did  not  appear  that  appellant  made 
any  inquiry  of  the  witness  aji  the  time  of  the  sale  con- 
cerning the  purpose  for  which  he  wanted  the  liquor.  It 
also  appears  that  others  were  in  the  saloon  and  restaurant 
of  the  appellant,  drinking  liquor  at  the  time  of  the  occur- 
rence of  this  transaction,  and  that  appellant  sold  liquor 
to  such  persons  without  inquiring  whether  they  wanted 
it  for  a  beverage  or  for  medicinal  purposes. 

It  is  conceded  bj^  appellant's  counsel  that  proof  of  the 
sale  of  the  liquor  made  a  prima  facie  case  against  the 
appellant,  and  that  if  the  appellant  would  avoid  a  con- 
viction on  the  ground  that  it  was  sold  for  any  other  pur- 
pose than  to  be  drank  as  a  beverage,  this  was  a  matter  in 
defense  of  the  prosecution.  Doubtless  this  is  the  law. 
Courts  must  take  judicial  notice  that  whisky  is  sold  in 
saloons  to  be  drank  as  a  beverage,  and  when  such  a  sale 
is  proved  as  having  been  made  on  Sunday,  and  in  the 
ordinary  mode,  nothing  being  at  the  time  said  as  to 
what  the  liquor  is  to  be  used  for,  it  establishes  a  prima 
facie  case  against  the  defendant  under  the  statute. 
Whether  there  is  sufficient  countervailing  evidence  to 
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raise  a  reasonable  doubt  as  to  the  purpose  for  which  the 
liquor  was  sold  is  a  question  for  the  trial  court  or  jury. 
Morel  V.  State,  89  Ind.  275;  Gillett  Crim.  Law,  section 
1017. 

We  can  not  say,  in  the  present  case,  that  the  uncon- 
tradicted evidence  shows  that  the  liquor  waa  sold  for 
medicinal  purposes. 

Judgment  aiB&rmed. 

Filed  Dec.  13, 1894. 


No.  1,538. 
Post  v.  Cecil. 

CoNTiNXTANCE. — In  Discretion  of  Court. — Abuse  of  Discretion. — Eeversi' 
hie  Error. — An  application  for  a  continuance  of  a  cause  of  action  is 
addressed  to  the  sound  discretion  of  the  court,  and  the  decision  of 
the  court  in  such  matter  will  be  revised  only  where  it  has  plainly 
abused  its  discretion.  That  the  court  abused  its  discretion  in  re- 
fusing continuance,  on  account  of  absence  of  defendant,  see  opmion. 

LoTz,  J.,  and  Reinhard,  J.,  dissent. 

From  the  Boone  Circuit  Court. 

jR.  TT.  Harrison  y  for  appellant. 

W.  N.  Harding  and  A.  R,  Hovey,  for  appellee. 

Davis,  J. — This  was  an  action  for  slander.  The  cause 
has  been  tried  by  a  jury  three  times.  After  the  return 
of  the  first  verdict  appellant  was  granted  a  new  trial. 
On  return  of  the  second  verdict  application  was  made 
by  appellee  for  a  new  trial,  which  was  sustained.  The 
last  trial  resulted  in  a  verdict  for  appellee  for  four  thou- 
sand dollars.  Appellee  entered  a  remittitur  for  two  thou- 
sand five  hundred  dollars,  and  thereupon  judgment  was 
rendered  against  appellant  for  fifteen  hundred  dollars. 
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One  of  the  errors  assigned  by  appellant  brings  in  re- 
view the  action  of  the  trial  court  in  overruling  his  mo- 
tion for  a  continuance.  Just  before  entering  upon  the 
trial  Robert  W.  Harrison,  attorney  for  appellant,  filed 
an  affidavit  and  motion  in  behalf  of  appellant  for  a  con- 
tinuance of  the  case.  It  appears  from  this  affidavit  that 
appellant  and  his  attorney  had  made  due  and  diligent 
preparation  for  the  trial  of  said  cause  on  that  day;  that 
appellant  ''has  a  good  and  meritorious  defense  to  the  ac- 
tion herein,  or  at  least  that  plaintiff's  recovery  should  be 
reduced  to  a  mere  nominal  sum,  if  defendant  were  pres- 
ent in  court;''  that  appellant  was  then  suffering  from  a 
sudden  and  unexpected  attack  of  lagrippe  and  neuralgia 
as  the  result  of  having  been  caught  in  a  recent  rain,  on 
account  of  which  he  was  unable  on  said  day  to  leave  his 
home  at  Indianapolis  to  attend  said  trial  at  Lebanon; 
** that  the  defendant  is  a  witness  in  his  own  behalf  in 
said  cause  and  will  testify,  as  affiant  believes,  as  he  has 
heretofore,  that  the  matters  and  things  alleged  in  the 
plaintiff's  complaint  are  untrue;"  *'that  he  can  not 
safely  go  into  the  trial  of  the  above  entitled  cause  at  this 
time  on  account  of  the  absence  of  his  client;"  ''that  it 
would  be  impossible  to  go  to  trial  in  said  cause  without 
the  aid  and  assistance  of  his  said  client."  The  illness  of 
appellant  and  his  inability  to  attend  court  w^ere  sup- 
ported by  appellant's  affidavit  and  the  certificate  of  his 
attending  physician.  It  further  appears  in  the  affidavit 
for  continuance,  "that  he  believes  the  testimony  and 
presence  of  his  client  can  be  procured  if  said  cause  is 
continued  until  the  next  term  of  court;"  "that  this  affi- 
davit is  not  made  for  delay  merely,  but  for  the  further- 
ance of  justice." 

This  application  was  addressed  to  the  sound  discretion 
of  the  trial  court.  It  is  true  the  statements  in  reference 
to  his  testimony  and  the  necessity  for  his  presence  at  the 
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trial  to  aid  and  assist  bis  counsel  are  not  so  full  and  spe- 
cific as  they  might  be,  but  the  affidavit  certainly  shows 
a  reasonable  excuse  for  the  absence  of  the  appellant 
when  the  motion  for  continuance  was  made.  It  also 
shows  in  general  terms  that  he  was  an  important  wit- 
ness and  that  his  aid  and  assistance  were  necessary  dur- 
ing the  trial.  The  affidavit  discloses  that  appellant  was 
the  sole  and  only  defendant  in  the  action  and  that  his 
presence  at  the  trial  was  important,  not  only  as  a  witness, 
but  also  as  a  party  to  aid  and  assist  his  counsel.  There 
is  nothing  in  the  record  indicating  that  the  facts  stated 
in  the  affidavit  were  not  true  or  that  the  application  was 
not  made  in  good  faith.  The  action  was  for  slander.  The 
slanderous  words  alleged  to  have  been  spoken  grew  out 
of  a  quarrel  on  account  of  a  small  item  of  indebtedness 
between  the  parties.  The  circumstances  were  such  that  it 
was  desirable  that  both  parties  should  be  seen  and  heard 
by  the  jury  if  practicable.  An  examination  of  the  affi- 
davit in  connection  with  the  entire  record  convinces  us 
that  in  the  exercise  of  a  proper  judicial  discretion  the 
court  below  ought  to  have  continued  the  cause,  and  that 
it  erred  in  refusing  to  do  so. 

An  appellate  court  is  reluctant  to  revise  the  decision 
of  the  trial  court  in  cases  like  this  which  rest  in  their 
discretion,  but  under  the  circumstances  disclosed  by  the 
record  in  this  particular  case  we  are  of  the  opinion  that 
such  revision  is  both  necessary  and  proper  in  order  that 
justice  may  be  fairly  and  impartially  administered  be- 
tween the  parties.  We  express  no  opinion  as  to  the 
merits  of  the  controversy.  There  may,  however,  be 
mitigation  without  justification,  and  both  parties  should 
have  a  reasonable  opportunity  to  present  their  respective 
theories  of  the  transaction  fairly  to  an  impartial  jury. 
Welcome  v.  Boawell,  54  Ind.  297. 
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Judgment  reversed,  with  instructions  to  grant  appel- 
lant's motion  for  a  new  trial. 
Filed  Dec.  19, 1894. 

Dissenting   Opinion. 

LoTZ,  J. — I  do  not  concur  in  the  opinion  of  the  ma- 
jority. A  motion  for  a  continuance  is  addressed  to  the 
sound  discretion  of  the  trial  court,  ani  a  judgment 
should  not  be  reversed  on  account  of  a  ruling  thereon 
unless  it  very  clearly  appears  that  this  discretion  has 
been  abused  or  erroneously  exercised.  Moulder  v.  Kerapff, 
115  Ind.  459. 

The  presumptions  are  in  favor  of  the  action  of  the 
court  in  reference  to  such  ruling,  and  no  reversal  should 
be  ordered  unless  it  be  affirmatively  shown  that  the 
ruling  was  wrong.     Pate,  Exr.,  v.  Tait,  72  Ind.  450. 

It  is  true  that  it  is  an  important  privilege  for  a  party 
to  the  action  to  be  present  at  the  time  of  the  trial.  His 
counsel  often  stands  in  need  of  his  aid  and  advice.  This 
privilege  ought  not  be  denied  except  for  weighty  reasons. 
He  stands  in  a  different  attitude  from  that  of  an  ordinary 
witness.      Welcome  v.  Boswell,  54  Ind.  297! 

His  absence  may  be,  but  is  not  necessarily,  a  cause  for 
a  continuance.  When  a  continuance  is  sought  on  ac- 
count of  the  absence  of  a  party,  the  necessity  for  his 
presence  should  be  clearly  made  to  appear.  If  his  coun- 
sel is  not  familiar  with  the  cause  or  with  the  evidence, 
nor'acquainted  with  the  witnesses,  such  facts  should  be 
shown. 

It  has  been  expressly  decided  by  the  Supreme  Court 
that  an  affidavit  for  a  continuance  on  account  of  the  in- 
ability of  a  party  to  be  present  at  the  trial,  must  show 
that  it  was  necessary  that  he  should  be  personally  pres- 
ent at  the  trial  in  order  that  he  might  advise  and  confer 
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with  his  counsel  during  the  progress  of  the  triaL  Fisae 
V.  Katzentine,  93  Ind.  490  (494). 

The  statement  contained  in  the  aflSdavit  in  this  case, 
*'that  it  would  be  impossible  to  go  to  trial  *  ♦  *  with- 
out the  aid  and  assistance  of  his  client/'  is  but  a  con- 
clusion, and  not  the  statement  of  a  fact.  Nor  are  any 
facts  stated  from  which  such  conclusion  can  be  drawn. 
It  is  readily  conceivable  how  a  cause  may  proceed  to  trial 
without  the  presence  of  a  party,  and  such  trials  often 
occur  in  actual  practice.  His  presence  is  not  a  necessity 
as  a  matter  of  course.  It  is  true  that  the  nature  and 
character  of  the  action  may  have  something  to  do  with 
the  necessity  of  a  party's  presence.  But  if  we  may  look 
into  the  whole  record,  the  words  alleged  to  have  been 
spoken,  if  spoken  at  all,  were  uttered  in  a  public  place 
in  the  presence  of  a  large  number  of  witnesses,  some  of 
whom  knew  as  much  about  the  case  as  the  appellant 
himself,  and  who  were  present  at  the  trial  and  from 
whom  the  counsel  could  have  obtained  the  necessary  in- 
formation and  aid.  I  am  of  the  opinion  that  the  affida- 
vit fails  to  show  a  necessity  for  the  presence  of  the  ap- 
pellant at  the  trial;  nor  was  the  affidavit  sufficient  on 
account  of  the  absence  of  the  appellant  as  a  witness.  For 
aught  that  appears  the  same  evidence  could  have  been 
obtained  from  other  witnesses. 

Reinhabd,  J.,  concurs  in  the  dissenting  opinion  of 

LOTZ,  J. 

filed  Dec.  19, 1894. 
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No.  1,188. 

The  South  Bend  Iron  Works  v.  Larger. 

Nbgligbnce. — Open  Elevator  Shaft. — Licensee, — A  person  entering  a 
warehouse  as  a  licensee  merely  and  falling  down  an  unprotected 
elevator  shaft,  to  his  injury,  has  no  cause  of  action  against  the 
owner  of  such  warehouse. 

Same. — Invitation  by  Owner  of  Premises. — It  is  only  when  the  injured 
party  comes  upon  the  premises  of  the  owner  or  proprietor  by  invi- 
tation, express  or  implied,  that  the  latter  assumes  the  obligation 
of  providing  safe  and  suitable  means  of  ingress  and  egress,  and  of 
moving  about  the  premises. 

Appellate  CJouRT  pRACTicB. — Attacking  Complaint  in  Appellate  Court. — 
The  statute  allowing  a  complaint  to  be  attacked  for  the  first  time  in 
the  Appellate  Court  should  receive  a  liberal  construction ;  and  if 
the  defect  in  the  complaint  is  such  as  may  be  remedied  by  the  ap- 
plication of  liberal  and  reasonable  intendments,  it  will  be  held 
sufficient  to  withstand  the  attack. 

Same. — Absence  of  Averment. — If  there  be  an  entire  absence  of  aver- 
ment of  a  substantial  cause  of  action,  or  there  be  wanting  some  fact 
essential  to  the  cause  of  action,  and  which  may  not  be  supplied  by 
applying  to  the  pleading  the  rules  of  intendment,  then  the  judg- 
ment can  not  be  upheld,  even  though  the  complaint  be  assailed  for 
the  first  time  in  the  Appellate  Ck)urt. 

From  the  Marion  Superior  Court. 

A.  C.  Harris  and.  L.  A.  Cox,  for  appellant. 

F.  H.  Blackledge  and  W.  W,  Thornton,  for  appellee. 

Rbinhard^  J. — ^The  appellee  sued  the  appellant  and 
recovered  damages  for  a  personal  injury  alleged  to  have 
been  sustained  by  him  in  falling  through  an  elevator 
shaft  or  hatchway,  in  the  appellant's  warehouse,  in  the 
city  of  Indianapolis.  There  are  but  two  specifications 
of  error,  viz.: 

1.  The  amended  complaint,  and  each  paragraph  there- 
of, fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action. 

2.  The  court,  at  special  term,  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 
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The  complaint  is  in  two  paragraphs. 

The  first  paragraph  counts  upon  the  negligence  of  the 
appellant  in  leaving  the  hatchway  without  guards  or 
other  protection. 

The  second  is  the  same  as  the  first,  differing  only  in 
the  respect  that  it  characterizes  the  acts  of  locating,  con- 
structing and  maintaining  the  elevator  and  hatchway, 
and  in  not  providing  suitable  guards  and  other  protec- 
tion about  the  same  as  being  the  result  '*of  the  willful 
carelessness  and  negligence"  of  the  appellant. 

It  is  not  contended  on  the  part  of  appellee's  counsel 
that  the  second  paragraph  of  the  complaint  is  sufficient 
as  declaring  upon  a  willful  injury  inflicted  upon  the  ap- 
pellee by  the  appellant,  and  it  is  proper  to  state  here  that 
no  such  case  is  presented  by  the  evidence,  and  the  court 
so  instructed  the  jury.  The  controlling  question,  there- 
fore, in  connection  with  this  assignment,  is  whether  the 
two  paragraphs  of  the  complaint,  when  considered  to- 
gether, contain  sufficient  averments  to  make  a  case  of 
ordinary  negligence  against  the  appellant  so  as  to  with- 
stand the  assignment  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  objection  urged  to  the  sufficiency  of   the  complaint  ' 
is  that  it  wholly  fails  to  show  that  the  appellant  owed  the 
appellee  any  duty,  by  reason  of  which  it  was  bound  to  ^ 
protect  him  against  the  danger  of  falling  into  the  open 
hatchway.  j 

It  is  averred  in  each  paragraph  of  the  complaint  that, 
at  and  before  the  time  of  the  alleged  accident,  the  appel- 
lant owned  and  operated,  in  the  city  of  Indianapolis,  a 
warehouse  for  storing  goods  and  merchandise;  that  at 
said  time  **The  MuUen-Blackledge  Company,"  a  corpo- 
ration doing  business  in  said  city,  leased  and  occupied 
space  on  the  third  floor  of  said  warehouse  for  the  storage 
of  goods,  and,  for  the  purposes  of  their  business,  in  con- 
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nection  with  said  storage  of  goods,  had  a  right  of  way 
on  and  across  the  first  floor  of  said  warehouse  for  the 
purpose  of  overseeing  and  controlling  the  loading  and 
shipment  of  cars  on  the  railroad  tracks  running  into  the 
said  warehouse,  and  for  all  other  purposes  connected 
with  the  shipment  of  goods;  ''that  at  about  dusk,  on  the 
afternoon  of  said  day,  the  plaintiff  herein,  at  the  re- 
quest of  his  employer,  went  to  and  into  the  said 
warehouse  for  the  purpose  of  arranging  and  fasten- 
ing certain  signs  upon  the  cars  being  there  loaded 
and  about  to  be  shipped,  and  for  the  purpose  of  see- 
ing that  said  cars  were  properly  loaded;  that  in  order 
to  comply  with  his  instructions,  he  was  compelled*  to 
walk  and  did  walk  on  and  across  the  first  floor  of  said 
warehouse  toward  the  open  door  of  a  car  standing  upon 
said  warehouse  railroad  track;  that  at  or  near  the  middle 
of  said  first  floor,  in  the  direct  line  of  approach  to  said 
car,  and  between  the  plaintiff  and  said  car,  there  was  a 
hatchway  for  an  elevator  used  in  said  warehouse;  that 
said  hatchway  was  not  enclosed  or  in  any  manner  pro- 
tected, nor  was  there  on  or*  about  the  same  any  sign, 
guards,  warning,  signal,  or  any  means  of  any  kind 
whatever  to  indicate  the  presence  of  a  dangerous  pitfall; 
that  said  plaintiff  had  never  been  in  or  about  said  ware- 
house prior  thereto,  and  was  entirely  ignorant  of  its 
plan  of  construction;  and  while  in  the  act  of  walking 
across  the  first  floor  of  said  warehouse,  being  in  the  dis- 
charge of  his  duty  and  where  he  had  a  right  to  be,  he 
stepped  and  fell  down  and  into  said  open  and  unpro- 
tected hatchway;  that  said  defendant,  through  its  agent, 
knew  that  the  plaintiff  was  to  enter  and  to  walk  on  and 
over  the  first  floor  of  said  warehouse  to  said  car,  which 
was  then  and  there  being  loaded  with  the  goods  of  said 
Mullen-Blackledge  Company;  that  the  fall  and  injury 
Vol.  11—24 
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therefrom  was  without  any  negligence  whatever  upon 
the  part  of  the  plaintiff  herein,  but  because  of  the  care- 
lessness and  negligence  of  the  said  defendant  in  locat- 
ing, constructing  and  maintaining  said  elevator  and 
hatchway  in  the  warehouse  in  an  unnecessary  and  dan- 
gerous place,  and  further,  in  not  providing  and  main- 
taining warnings,  lights  and  guards  or  any  means  of 
protection  or  notice  of  peril,  on  or  about  the  elevator  or 
hatchway.''  The  remainder  of  the  complaint  has  refer- 
ence to  the  injury  and  damages  sustained  by  the  appellee. 

Actionable  negligence  consists  in  the  failure  of  the  de- 
fendant to  discharge  some  duty  or  obligation  resting 
upon  the  defendant  toward  the  plaintiff  from  which  in- 
jury has  resulted.  The  owner  or  occupant  of  a  ware- 
house used  for  the  purposes  of  storage  has  a  right  to 
construct  and  maintain  an  elevator  to  hoist  and  lower 
the  goods  stored,  and  for  the  use  of  the  employes  in  and 
about  the  building.  And  before  one  injured  by  falling, 
through  the  shaft  of  such  elevator,  which  was  left  un- 
protected through  the  owner's  negligence,  may  recover 
damages  of  such  owner  for  the  injury,  it  must  appear 
that  such  owner  was  under  some  legal  duty  or  obligation 
to  the  person  injured  to  protect  him  against  the  dangers 
of  such  an  opening.  Howe  v.  Ohmart,  7  Ind.  App.  32, 
and  cases  cited. 

If,  for  example,  the  appellee  was  a  mere  trespasser 
upon  the  appellant's  property,  the  latter  owed  him  no 
such  duty  as  would  require  him  to  provide  safeguards 
around  the  open  elevator  shaft. 

If  he  was  a  licensee,  that  is,  if  he  was  permitted  to 
come  upon  the  premises  by  the  mere  sufferance  of  the 
proprietor,  the  latter  still  owed  him  no  duty  which  would 
render  him  liable  for  leaving  the  opening  unprotected. 
It  is  only  where  the  injured  party  comes  upon  the  prem- 
ises of  the  owner  or  proprietor  by  invitation,  express  or 
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implied,  that  the  latter  assumes  the  obligation  of  pro- 
viding safe  and  suitable  means  of  ingress  and  egress 
and  of  moving  about  the  premises.  Evansville,  etc,  R. 
R.  Co.  V.  GrifjUn,  100  Ind.  221;  Thiele  v.  McManus,  3 
Ind.  App.  132. 

The  complaint  in  the  case  before  us  does  not  show 
what  relation  the  appellant  sustained  to  the  appellee  in 
the  particular  mentioned.  It  is  averred  in  the  complaint 
that  the  appellee  went  into  the  warehouse  to  post  some 
signs  upon  the  cars  that  were  being  loaded,  and  to 
see  that*  they  were  properly  loaded,  as  it  was  his 
duty  to  do.  It  is  also  stated  that  he  went  at  the  request 
of  his  employer,  but  who  the  employer  was,  whether  the 
appellant  or  the  MuUen-Blackledge  Company  or  an  entire 
stranger,  is  not  made  to  appear  directly  or  indirectly. 
That  the  complaint  fails  to  show  that  the  appellant  owed 
the  appellee  such  a  legal  duty  as  required  it  to  protect 
the  elevator  opening  by  proper  safeguards,  we  think  is 
obvious,  and  if  a  demurrer  had  been  filed  and  overruled 
such  ruling  would  doubtless  have  been  error.  Indeed, 
this  is  practically  conceded  by  appellee's  counsel,  but 
their  .contention  is  that  the  defect  is  cured  by  the  verdict. 

It  is  one  of  the  salutary  provisions  of  the  code  that 
if  no  objection  is  taken  to  a  complaint,  either  by  de- 
murrer or  answer,  the  same  shall  be  deemed  to  have 
been  waived,  except  only  the  objection  to  the  jurisdic- 
tion of  the  court  over  the  subject  of  the  action,  and  ex- 
cept the  objection  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  R.  S.  1894, 
section  346  (R.  S.  1881,  section  343).  It  would  seem 
that,  upon  principle,  this  statute  should  receive  a  liberal 
construction,  and  such  construction  it  has  indeed  re- 
ceived at  the  hands  of  the  courts.  If  the  complaint  is 
merely  defective  in  the  statement  of  the  cause  of  action, 
and  the  defect  is  such  as  may  be  remedied  by  the  appli- 
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cation  of  liberal  and  reasonable  intendments,  it  will  be 
held  sufficient  to  withstand  an  attack  made  for  the  first 
time  after  verdict  or  in  the  appellate  tribunal.  The 
reasons  for  the  liberal  construction  are  obvious.  A  party 
who  stands  by  in  the  trial  court  and  permits  the  action 
against  him  to  proceed  until  after  the  trial,  without  rais- 
ing any  objections  to  the  complaint,  which  is  the  founda- 
tion of  such  action,  and  without  giving  his  adversary 
an  opportunity  to  correct  the  imperfect  pleading,  is  cer- 
tainly entitled  to  little  or  no  favor  in  a  ruling  upon 
the  sufficiency  of  such  pleading  after  verdict;  and  if 
such  party  suffers  the  complaint  to  go  unchallenged 
through  the  trial  court,  the  appellate  tribunal  will  be 
safe  in  refusing  to  grant  him  the  relief  he  might  have 
obtained  by  timely  objection.  Every  objection,  there- 
fore, of  a  mere  technical  character,  will  be  treated  as 
waived,  and  when  the  defect  is  one  that  can  be  aided  by 
intendments,  it  will  be  held  cured  by  the  verdict. 

As  a  general  rule,  the  complaint  will  be  held  sufficient 
after  verdict  if  it  contain  sufficient  averments  to  apprise 
the  defendant  of  the  nature  of  the  demand  or  claim 
against  him,  and  to  bar  another  action  for  the  same 
thing  or  demand. 

Where,  however,  there  is  an  entire  absence  of  the  aver- 
ment of  a  substantial  cause  of  action,  or  there  is  wanting 
some  fact  or  facts  essential  to  the  cause  of  action,  and 
which  may  not  be  supplied  by  applying  to  the  pleading 
the  rules  of  intendment,  then  the  judgment  can  not  be 
upheld,  even  though  the  complaint  was  assailed  for  the 
fiirst  time  in  this  court,  for  there  can  be  no  valid  judg- 
ment on  a  complaint  which  states  no  cause  of  action. 
Elliott's  App.  Proced.,  sections  471-474;  Eberhart  v. 
Reister,  96  Ind.  478;  Harris  v.  State,  exreL,  123  Ind.  272; 
Burkhart  v.  Gladdish,  123  Ind,  337;  Bronnenburg  v. 
Rinker,  2  Ind.  App.  391;  Duffy  v.  Carman,  3  Ind.  App. 
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207;  Cincinnati,  etc.,  R.  W,  Co,  v.  Stanley,  4  Ind.  App. 
364. 

In  the  case  last  cited,  the  action  was  for  negligence, 
and  was  commenced  before  a  justice  of  the  peace.  The 
complaint  failed  to  aver  that  the  plaintiff  was  free  from 
contributory  negligence  or  that  the  injury  occurred  with- 
out fault  on  his  part.  There  was  an  assignment  of  error 
by  which  the  sufficiency  of  the  complaint  was  called  in 
question  in  this  court,  and  a  further  assignment  that  the 
court  erred  in  overruling  the  motion  in  arrest.  We  there 
held  the  complaint  fatally  defective,  saying:  **But  where 
there  is  a  failure  to  plead  some  independent  fact  which 
is  essential  to  a  recovery,  or  to  the  statement  of  a  sub- 
stantial cause  of  action,  the  omission  is  fatal,  even  on  a 
motion  in  arrest.  The  principle  has  been  applied  by  our 
Supreme  Court  more  especially  to  complaints  in  actions 
for  negligence.'* 

In  Eberhart  v.  Reister,  supra,  the  Supreme  Court  ruled 
that  a  complaint  in  an  action  to  recover  for  an  injury  in- 
flicted by  a  vicious  animal  was  bad  on  motion  in  arrest 
of  judgment  if  it  failed  to  show  that  the  plaintiff  was  free 
from  fault. 

In  Baltimore,  etc.,  R.  W.  Co.  v.  Anderson,  58  Ind. 
413,  the  action  was  for  killing  stock,  and  had  been  com- 
menced before  a  justice  of  the  peace.  The  complaint 
averred  that  the  cattle  described  were  killed  and  injured 
by  the  defendant's  locomotives  and  cars  at  different  times 
stated  in  the  complaint,  and  in  the  county  of  Lake,  State 
of  Indiana,  to  the  plaintiff's  damage.  A  motion  in  ar- 
rest having  been  overruled,  the  complaint  was,  on  ap- 
peal to  the  Supreme  Court,  held  fatally  defective  for  fail- 
ing to  show  that  the  killing  and  injuring  of  the  cattle  was 
done  through  the  negligent  act  or  acts  of  the  railroad 
company. 

These  citations  are  sufficient  to  support  the  proposi- 
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tion  that  the  complaint  can  not  be  aided  by  intendment 
when  there  is  an  entire  absence  of  the  statement  of  some 
fact  or  facts  from  which  a  liability  could  at  least  be  inferred . 
Applying  the  rule  to  the  case  in  hand,  had  the  appellee 
alleged  that  his  employer  was  the  MuUen-Blackledge 
Company,  or  the  appellant,  or  did  the  complaint  contain 
any  statement  from  which  such  fact  could  be  legitimately 
inferred,  the  complaint  would  have  been  sufficient  to 
withstand  the  attack  now  made  upon  it,  as  in  the  latter 
event  the  rules  of  intendment  could  be  made  applicable. 

There  is  nothing  in  the  complaint  before  us,  however, 
from  which  such  an  inference  could  be  legitimately 
drawn;  nor  is  there  anything  to  show  that  the  appellant, 
by  reason  of  any  relation  it  sustained  to  the  appellee, 
was  in  duty  bound  to  furnish  him  safe  conduct  through 
the  premises,  such  as  he  insists  it  was  obligated  to  fur- 
nish him. 

In  our  opinion,  the  complaint  utterly  fails  to  state  a 
cause  of  action. 

Judgment  reversed. 

Gavin,  J.,  was  absent. 

Filed  Dec.  18,  1894. 


No.  988. 
Dugger  el  al.  v.  Hicks. 


Municipal  Corporation.— Town.—Enforeement  of  Street  Assesament, 
Complaint, — In  an  action  to  enforce  an  assessment  for  improvement 
of  a  street  of  a  town,  it  is  not  necessary  to  aver  that  the  town  had 
not  paid  the  assessment,  if  it  is  averred  generally  that  such  assess- 
ment was  due  and  unpaid. 

Same. — Ordinance  as  an  Exhibit, — ^The  ordinance  or  resolution  author- 
izing the  improvement  of  a  street  is  not  a  proper  exhibit  to  a  com- 
plaint to  enforce  a  street  improvement  assessment. 
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Sam£. — Complaint,  Details  of  Ordinance. — It  is  not  necessary  to  set  out 
the  details  of  the  ordinance  ordering  a  street  improvement  in  a 
complaint  to  enforce  the  lien  of  an  assessment  for  such  improve- 
ment. 

Same. — Complaint, — Sufficiency,  Contract  or  Exhibit. — Price  of  Work. — 
The  assessment,  in  an  action  to  enforce  a  lien  for  a  street  improve- 
ment, is  the  foundation  of  the  action,  and  the  complaint  is  not  bad 
for  a  failure  to  aver  the  width  of  the  road  or  the  depth  of  the  grade. 
Xor  is  it  necessary  to  set  out  a  copy  of  the  contract  of  improve- 
ment, nor  to  allege  its  specific  terms,  nor  to  allege  in  minute  detail 
what  work  had  been  done  under  the  contract,  nor  to  state  the  price 
that  was  to  be  paid  for  the  entire  work,  nor  to  contain  a  copy  or 
refer  to  the  ordinance,  resolution,  or  contract. 

iSame. — Contractor  Widening  Street. — The  mere  fact  that  the  contractor, 
on  his  own  motion  or  pursuant  to  the  direction  of  the  town,  in 
making  a  street  improvement,  widens  such  street  beyond  its 
original  limits,  does  not  invalidate  the  entire  proceedings,  and  does 
not  constitute  a  complete  bar  to  an  action  to  recover  the  benefits 
assessed  against  the  adjacent  owners  for  the  improvement  of  the 
street. 

.Same. — Notice,  Omission  in  Finding  of  Court,  Concerning. — A  finding 
by  the  court  that  notice  of  the  resolution  to  improve  a  street  is  not 
insufficient  by  reason  of  a  failure  to  state  the  exact  date  of  the  in- 
sertion in  a  newspaper  or  the  length  of  the  publication. 

Same. — Sufficiency  of  Resolution  of  Improvement.  —For  the  sufficiency 
of  a  resolution  of  improvement  of  the  roadway  and  the  sidewalks 
and  gutters,  see  opinion. 

From  the  Greene  Circuit  Court. 

A.  G.  Cavins,  E.  H.  C.  Gavins,  W.  L.  Gavins  and  J. 
H.  Fowler,  for  appellants. 

W.  W.  Moifett  and  C.  E.  Davis,  for  appellee. 

Davis,  C.  J. — ^This  action  was  instituted  by  appellee 
against  appellants  to  enforce  street  assessments  for  the 
improvement  of  a  street  in  the  town  of  Bloomfield. 

The  improvement  was  made  under  the  provisions  of 
the  act  of  1889,  known  as  the  Barrett  law,  and  amend- 
ments thereto. 

In  this  connection  it  is  proper  to  observe  that  an  ap- 
pellate court  may  search  the  record  for  reasons  to  sustain 
the  judgment  of  the  trial  court,  but  is  not  required  to, 


376        APPELLATE  COURT  OF   INDIANA, 


Dagger  et  al,  v.  Hicks. 


and  ordinarily  will  not,  reverse  such  judgment  on  a  ques- 
tion not  presented  by  the  complaining  party. 

Only  such  errors,  therefore,  as  have  been  discussed 
will  be  considered  in  deciding  this  case. 

The  proceedings  were  instituted  in  March,  1892.  The 
errors  assigned  in  this  court  in  behalf  of  the  several  ap- 
pellants, are: 

1.  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

2.  That  the  court  erred  in  sustaining  demurrers  to 
certain  special  answers. 

3.  That  the  court  erred  in  its  conclusions  of  law  on 
the  special  finding  of  facts. 

The  first  error  discussed  brings  in  question  the  sufii- 
ciency  of  the  complaint. 

The  first  objection  is  that  the  complaint  does  not  show 
that  appellee  has  not  been  paid  for  the  work  performed 
by  him,  under  his  contract  in  making  the  improvement, 
by  the  town.  The  averment,  in  connection  with  the 
other  facts  pleaded,  that  the  assessments  were  due  and 
unpaid,  was  sufficient  on  this  point  without  any  allega- 
tion that  the  town  had  not  paid  appellee.  It  was  not  in- 
cumbent on  the  town  to  collect  the  assessments.  In 
making  the  improvement  and  entering  into  the  contract 
with  appellee  therefor,  the  town  was  acting  for  and  in 
behalf  of  the  property  owners  affected  thereby.  SiTaa  v. 
nines,  121  Ind.  534. 

And  when  the  appellee  complied  with  the  terms  of  the 
contract,  and  completed  the  improvement,  he  had  the 
right  to  enforce  the  assessment  against  appellants. 

The  next  objection  urged  is  that  the  complaint  is  de- 
fective for  failure  to  specifically  state  the  nature  and  extent 
of  the  improvement. 

The  statute  provides  that  the  "board  of  trustees  shall 
declare  by  resolution  the  necessity  therefor,  jand  shall 
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state  the  kind,  size,  location,  and  designate  the  terminal 
points"  of  such  improvement.     Section  4289,  R.  S.  1894. 

The  ordinance,  a  copy  of  which  is  filed  with  the  com- 
plaint, is  not  the  foundation  of  the  action,  and  can  not  be 
considered  to  supply  any  defect  or  omission  in  the  com- 
plaint; but  it  is  alleged  in  the  complaint  that  ''the  board  of 
trustees  of  said  town,  in  regular  and  lawful  session,  duly 
passed,  adopted  and  promulgated,  and  caused  to  be  re- 
corded and  published,  an  ordinance  and  resolution  pro- 
viding for  the  grading  and  graveling  of  the  public  street 
and  sidewalks,  and  the  construction  of  a  sewer  or  gutter 
for  the  purpose  of  drainage  of,  on  and  along  all  that  part 
of  Washington  street  aforesaid,  commencing  where  it 
crosses  Main  street  and  running  north  to  where  said 
street  intersects  Franklin  street  in  said  town,  said  reso- 
lution and  ordinance  providing  for  and  designating  the 
nature  and  extent  of  said  improvement  and  the  grade  to 
be  followed  and  the  kind  of  material  to  be  used,  and  de- 
claring said  improvement  to  be  necessary,"  etc. 

The  complaint  is  not,  perhaps,  in  this  respect  so  full 
and  clear  as  the  rules  of  good  pleading  require,  but  it 
shows  compliance  with  all  of  the  material  statutory  re- 
quirements, and  it  is,  in  our  opinion,  sufficient  to  with- 
stand the  demurrer.  If  greater  particularity  was  desired, 
a  motion  to  make  more  specific  would  have  been  the  ap- 
propriate remedy.  The  demurrers  admit  that  the  ter- 
minal points  were  designated;  that  the  location  was  fixed 
and  that  the  character  and  extent  of  the  improvement 
were  prescribed  in  the  ordinance.  This  is  all  the  stat- 
ute requires  in  this  respect.  It  was  not  necessary  to  set 
out  the  details  of  the  ordinance  for  the  improvement  in 
the  complaint:  If  A  enters  into  a  contract  in  writing 
with  B  to  build  a  house  for  him  according  to  certain 
plans  and  specifications  for  a  stipulated  amount,  A  on 
the  completion  of  the  work,  may  maintain  an  action  on 
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the  contract  without  alleging  in  detail  the  size  or  kind 
of  house  built  by  him.  In  this  case  the  assessments  are 
the  foundation  of  the  action,  and  while  it  was  essential 
that  the  resolution  or  ordinance  for  the  improvement 
should  contain  the  substantial  provisions  prescribed  by- 
statute,  the  complaint  in  this  action  is  not  bad  for  failure 
to  aver  the  ''width  of  road  or  depth  of  grade." 

The  last  objection  is  that  ''the  complaint  does  not  set 
out  a  copy  of  the  contract,  nor  show  the  terms  of  the 
contract,  nor  what  work  was  to  be  done  under  the  con- 
tract, nor  the  price  to  be  paid  for  the  work." 

It  was  not  necessary  to  set  out  in  the  complaint  a  copy 
of  the  contract,  nor  allege  the  specific  terms  of  the  con- 
tract. The  appellee  was  not  required  to  allege  in  minute 
detail  what  work  had  been  done  under  the  contract  nor 
to  state  the  price  that  was  to  be  paid  for  the  entire  work. 
The  appellee  was  not  bound  to  incorporate  in  his  com- 
plaint, by  reference  or  otherwise,  either  the  resolution, 
ordinance  or  contract,  and  when  he  pleaded  the  acts  done 
by  the  municipal  olBScers,  together  with  the  facts  show- 
ing the  authority  to  perform  such  acts,  and  alleged  that 
in  pursuance  thereof  after  the  publication  of  notice  for 
ten  days  of  the  passage  of  said  resolution  for  two  weeks 
in  a  newspaper  of  general  circulation,  as  provided  in  sec- 
tion 4289,  supra,  and  after  subsequently  thereto  adver- 
tising for  three  weeks  in  a  newspaper  of  general  circula- 
tion to  receive  proposals  for  said  work,  as  provided  in 
section  4288,  R.  S.  1894,  the  appellee  was  the  lowest  bid- 
der therefor  and  "was  awarded  the  contract  and  gave  a 
good  and  sufficient  bond  for  the  construction  of  said  im- 
provement," and  that  he  "thereupon  made,  constructed 
and  completed  said  improvement  in  all  things  in  accord- 
ance with  the  terms  of  said  contract  and  the  plans  and 
specifications  therein  agreed  upon,"  and  also  specially 
averred  the  facts,  showing  a  full  compliance  with  the 
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provisions  of  sections  4293  and  4299,  R.  S.  1894,  and  set 
out  the  final  estimate  and  assessment,  which,  as  appears, 
were  levied  and  issued  pursuant  to  section  4297,  R.  S. 
1894,  the  complaint  was,  so  far  as  any  objection  thereto, 
made  sufficient.     Van  Sickle  v.  Belknap,  129  Ind.  558. 

The  special  answers  of  the  several  appellants,  to  which 
demurrers  were  sustained,  are  substantially  the  same. 
The  facts  so  pleaded  in  bar  are  that  the  street  in  front  of 
their  respective  properties  was  a  public  highway  not 
exceeding  forty  feet  in  width;  that  a  distance  of  fifteen 
feet  back  from  the  line  of  the  street  a  fence  was  erected; 
that  said  fifteen  feet  was  a  private  walk  which  had  be- 
come so  badly  washed  that  persons  could  not  walk  over 
the  same;  that  said  contract  for  the  improvement  of  the 
street  covered  said  strip  aforesaid,  which  was  not  a  part 
of  the  highway;  that  after  the  contract  was  entered  into, 
the  slope  of  the  grade  was  changed;  that  at  the  time  of 
the  commencement  of  the  work,  and  at  divers  times  dur- 
ing the  progress  of  said  work,  said  appellants  notified  the 
town  and  the  appellee,  and  ''objected  to  and  remonstrated 
against  the  said  grading  and  improvement  of  said  al- 
leged street  and  along  and  upon  their  said  real  estate." 

The  answers  do  not  in  any  manner  controvert  the 
regularity  of  the  proceedings  or  the  making  and  com- 
pletion of  the  improvement,  in  all  respects,  in  compliance 
with  the  resolution  and  contract  in  relation  thereto,  ex- 
cept such  irregularity  as  grows  out  of  the  fact  that  the 
strip  referred  to  was  included  in  the  improvement  as 
a  part  of  the  street,  and  that  the  grade  was  changed  after 
the  work  was  commenced. 

It  is  not  claimed  that  the  change  of  the  grade  depre- 
ciated either  the  cost  or  value  of  the  improvement,  or 
that  any  of  the  appellants  were  injuriously  affected 
thereby.  Neither  is  it  shown,  by  any  direct  averment, 
that  the  controverted  strip  so  included  in  the  street  as 
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part  of  the  improvement  was  taken  and  appropriated  for 
that  purpose  without  the  consent  of  appellants. 

It  is  alleged,  it  is  true,  that  appellants  '^objected  to 
and  remonstrated  against  the  said  grading  and  improve- 
ment of  said  alleged  street,"  but  it  is  not  averred  that 
any  of  them,  so  far  as  our  attention  has  been  called 
thereto,  objected  and  remonstrated  to  the  fact  that  said 
strip  was  included  in  such  improvement  as  a  part  of  the 
street.  The  mere  fact  that  a  property-owner  objects  to 
the  improvement  of  a  street  is  no  reason  why  he  should 
not  pay  his  assessment.  If  any  objection  was  made  in 
this  case  because  the  controverted  strip  was  taken  or  be- 
cause a  change  in  the  grade  was  made,  such  fact  should 
have  been  clearly  and  specifically  pleaded. 

The  only  question  presented  on  this  branch  of  the  case 
is,  whether  a  change  in  the  grade,  which  we  must  assume 
was  to  the  advantage  of  both  the  street  and  adjacent 
property-owners,  in  connection  with  the  fact  that  im- 
provements so  made  were  wider  than  the  street,  by  reason 
of  which  an  adjacent  strip  was  appropriated  and  treated 
as  a  part  of  the  street,  constitute  of  and  within  them- 
selves an  absolute  bar  to  a  recovery  of  the  assessment  for 
the  improvement  of  the  street?  If  the  improvement  had 
been  confined  to  the  original  street,  appellants  would 
certainly  be  liable. 

Can  they  escape  that  liability  entirely  because  the  im- 
provement was  made  of  greater  width?  No  authority 
has  been  cited  which  supports  the  contention  of  counsel 
on  this  point,  and  we  do  not  believe  such  contention  can 
be  sustained  on  principle.  If  including  a  strip  of  fifteen 
feet  in  the  improvement  should,  of  itself,  under  the  cir- 
cumstances stated,  be  held  sufficient  to  bar  a  recovery  of 
any  part  of  the  assessment,  we  see  no  reason  why  a  like 
result  would  not  follow  if  one  foot  only  was  taken. 

When  jurisdiction  was  obtained   in  the  manner  pre- 
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scribed  by  statute,  the  town  had  the  right  and  the  power 
to  improve  said  street.  Jurisdiction  of  the  persons  of 
appellants  and  also  of  the  subject-matter  of  the  proceed- 
ings having  been  obtained,  the  mere  fact  that  the  con- 
tractor, on  his  own  motion  or  pursuant  to  the  direction 
of  the  town,  in  the  making  of  said  improvement  widened 
the  street  beyond  its  original  limits,  does  not,  in  our 
opinion,  invalidate  the  entire  proceedings,  and  does  not 
constitute  a  complete  bar  to  an  action  to  recover  the  ben- 
efits assessed  against  the  adjacent  owners  for  the  im- 
provement of  the  street.  Whether  such  facts,  if  prop- 
erly pleaded,  would  constitute  partial  defense,  or 
whether  in  proper  proceedings  appellants  can  obtain  re- 
dress for  the  taking  of  such  strip  without  their  consent, 
we  need  not  determine.  Our  conclusTon  is  that  there 
was  no  error  in  sustaining  the  demurrer  to  the  answers. 

We  next  proceed  to  the  consideration  of  the  questions 
presented  by  the  last  error  assigned. 

After  finding  that  the  ordinance  for  the  graveling, 
grading,  guttering  and  paving  the  street  in  question  was 
unanimously  adopted  by  the  board  of  trustees  of  said 
town  on  the  7th  of  March,  1892,  the  court  further  finds 
that  the  same  was  duly  published  in  the  Bloomfield 
News  and  the  Bloomfield  Democrat,  two  weekly  news- 
papers of  general  circulation  printed  and  published 
within  the  corporate  limits  of  said  town;  that  after  the 
completion  of  said  publication  of  said  ordinance  the  said 
board  of  trustees  advertised  for  bids  for  the  construction 
of  said  improvement,  by  the  publication  of  notice  in  said 
Bloomfield  News  for  three  successive  weeks  in  the  issue 
of  said  paper  on  the  1st,  8th  and  15th  days  of  April, 
1892;  that  after  the  completion  of  said  improvement,  the 
making  of  the  final  estimate  and  report  and  the  reference 
of  such  report  to  the  proper  committee,  due  notice  was 
given  by  publication  for  two  weeks  successively  in  said 
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Bloomfield  News  of  the  time  and  place,  when  and  where 
a  hearing  could  be  had  upon  said  report  before  said 
committee.  A  copy  of  said  ordinance  and  of  each  of 
said  notices  are  set  out  in  full  in  the  special  finding. 

The  notice  in  relation  to  the  ordinance  or  resolution 
for  making  the  improvement  is  prescribed  in  section  813 
Elliott's  Supplement.  The  notice  concerning  the  contract 
is  prescribed  in  section  812,  supra.  The  notice  as  to  the 
hearing  on  tlie  report  is  prescribed  in  section  two  of  the 
act  of  March  8,  1891;  Acts  1891,  page  323.  The  finding 
clearly  discloses  that  the  notices  last  mentioned  were 
given  in  all  respects  in  the  manner  prescribed  by  the 
statute.  The  facts  as  to  the  publication  of  the  other 
notice  are  not  fully  stated.  It  is  found  that  such  notice 
was  published  fti  two  weekly  papers  in  said  town  prior 
to  the  first  of  April,  but  the  exact  date  of  the  insertions 
or  the  length  of  the  publication  is  not  specifically  stated. 

Notwithstanding  this  omission,  however,  the  facts 
specially  found  on  the  question  of  notice  show  that  the 
statute  in  this  respect  has  been  complied  with,  and  are 
sufficient,  so  far  at  least  as  this  point  is  involved,  to  up- 
hold the  conclusion  of  the  trial  court.  Sands  v.  Hatfieldf 
7  Ind.  App.  357;  Kiphart  v.  Pittsburgh^  etc.,  R,  W.  Co.y 
7  Ind.  App.  122;  DePuyy.  City  of  Wabash,  133  Ind.  336; 
McEneney  v.  Tovm  of  Sullivan,  125  Ind.  407;  Quill  v.  City 
of  Indianapolis,  124  Ind.  292;  Barber, etc.,  Co.  v.  Edgerton^ 
125  Ind.  455;  City  of  Logansport  v.  Shirk,  129  Ind.  352; 
See,  also,  Johnson  y.  State,  for  Use,  116  Ind.  374;  Otis  v. 
DeBoer,  116  Ind.  531;  Pickering  v.  State,  for  Use,  106 
Ind.  228. 

It  will  suffice  to  say  without  analyzing  these  author- 
ities or  further  discussing  the  question,  that  the  reason- 
ing  of  Judge  Elliott  in  Barber,  etc.,  v.  Edgerton,  supra, 
and   of  Judge  Mitchell  in   Garvin  v.  Daussman,  114 
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Ind.  429,  are  conclusive  as  to  the  sufficiency  of  the 
notices  as  found  in  the  special  finding. 

The  specifications  in  the  ordinance  that  the  street 
should  be  graveled  and  guttered  according  to  the  stakes 
set  by  the  town  civil  engineer,  to  a  width  of  twelve  feet, 
and  to  a  depth  of  twelve  inches,  with  the  best  quality 
of  raked  river  gravel,  and  the  sidewalks  graded  to  a 
width  of  twelve  feet,  and  eight  feet  of  the  inner  portion 
thereof  graveled  to  a  depth  of  four  inches  with  the  best 
quality  of  sidewalk  gravel,  and  the  gutters  on  each  side 
of  the  street  to  be  hammer  dressed  stone,  gutter  to  be 
four  feet  wide  and  seven  inches  deep,  all  work  to  be 
done  to  the  entire  satisfaction  of  thetown  civil  engineer, 
are  not  defective  on  the  ground  that  the  nature  and  ex- 
tent of  the  improvement  are  not  shown.  Ross  v.  Stack- 
house,  114  Ind.  200. 

The  finding  on  the  question  that  the  contract  for 
making  said  improvement  was  entered  into,  and  that 
the  work  was  completed  in  accordance  therewith  to  the 
satisfaction  of  the  engineer  is  sufficient,  especially  in 
view  of  the  further  finding  that  on  the  completion  of 
said  improvement  a  final  estimate  thereof  was  made  by 
the  engineer,  and  reported  to  said  board,  and  finally 
adopted  without  any  remonstrance,  objection  or  protest 
on  the  part  of  appellants.  We  have  not  undertaken  to 
set  out  the  facts  as  found  in  this  opinion,  but  in  our 
opinion  the  finding  was  full  and  ample  on  every  point 
in  issue  in  the  case. 

The  thirty-ninth  specification  in  the  finding  is  as  fol- 
lows: 

''That  some  time  prior  to  the  adoption  and  passage  of 
said  ordinance  the  said  civil  engineer  surveyed  and 
marked  out  said  part  of  said  street  passing  along  and  in 
front  of  said  property  of  defendants  a  width  of  sixty  feet  to 
correspond  with  the  other  parts  of  said  street,  and  designat- 
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ing  the  boundaries  of  said  street  by  placing  stakes  along 
the  proposed  sides  of  said  street,  which  line  of  stakes  so 
set  by  said  engineer  were  sixty  feet  apart  from  side  to 
side  of  said  street,  and  including  within  said  street  so 
improved  a  strip  on  each  side  of  said  street  not  included 
as  parts  of  said  street  prior  thereto." 

In  addition  to  what  we  have  heretofore  said  on  this 
branch  of  the  case,  we  only  desire  to  call  attention  to  the 
fact  that  in  this  case  the  town  had  jurisdiction  of  the 
subject-matter  of  the  proceedings — that  is  to  say,  the 
town  had  jurisdiction  to  improve  the  street;  and  further, 
the  town,  through  the  notices  given,  also  acquired  juris- 
diction over  the  persons  of  appellants.  In  other  words, 
the  street  which  it  was  sought  to  improve  did  exist. 

The  ordinance  in  a  manner  prescribed  by  statute,  au- 
thorized and  directed  the  improvement  of  such  street,  as 
we  have  hereinbefore  shown.  The  street  has  been  im- 
proved, but  it  does  not  appear  to  what  extent  the  street 
has  been  widened,  or  whether  this  act  was  with  or  with- 
out the  consent  of  appellants.  The  simple  question  pre- 
sented by  the  answers,  and  also  by  the  finding,  is 
whether  such  act  ousts  the  jurisdiction  and  invalidates 
the  assessment.  ,4 

The  jurisdiction  having  been  acquired,  and  the  pro- 
ceedings ordering  the  improvement  having  been  regular,  f 
we  are  of  the  opinion  that  the  fact  that  subsequently  thereto ' 
the  contract  was  entered  into  requiring  the  street  to  be  f 
improved  beyond  the  limits  of  the  street,  as  previously 
established ,  does  not  invalidate  the  entire  assessment.  See 
Tovm   of  Marion  v.    Skillman,  127   Tnd.   130;    R08B  v. 
Stackhouse,  supra^  end  authorities  hereinbefore  cited. 

We  do  not  find  any  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  Apr.  18, 1894;  petition  for  a  rehearing  overruled  Dec.  11, 1894. 
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No.  1,164. 

Gbbmania  Fire  Insurance  Company  v.  Columbia  En- 
caustic Tile  Company. 

Insurancb.—  Void  Condition. — Immediate  Notice. — A  condition  in  an 
insurance  policy  requiring  immediate  notice  of  loss  is  void,  but  no- 
tice must  be  given  in  a  reasonable  time. 

Same. — Special  Verdict,  Insufficiency  as  to  Notice  of  Loss, — ^The  incor- 
poration of  evidence  relating  to  notice  of  loss  into  the  special  find- 
ing will  not  supply  the  finding  of  notice  as  an  ultimate  fact. 

Same. — Condition  Precedent. — Notice  of  Loss. — Special  Verdict. — As 
notice  of  loss,  unless  waived,  is  a  condition  precedent  to  recovery, 
the  special  verdict  must  show  a  performance  or  a  waiver  thereof  be- 
fore there  can  be  a  recovery.  And  a  failure  to  find  performance 
or  waiver  is  equivalent  to  a  finding  that  jsuch  fact  has  not  been 
proved. 

8amb. —  Special  Verdict. —  Evidentiary  Facts. —  Practice. —  Motion  for 
Judgment. — New  Trial. — Where  the  matters  found  are  mere  eviden- 
tiary facts,  they  are  equivalent  to  no  finding  at  all,  and,  in  such  case, 
the  question  is  properly  raised  by  motion  for  judgment  on  the  ver- 
dict or  for  a  new  trial. 

Same. — Special  Verdict. — Notice  of  Loss. — Proof  of  Loss. — A  finding 
upon  the  subject  of  '*proof  of  loss"  will  not  supply  the  finding  of 
notice. 

From  the  Marion  Superior  Court. 

S.  M.  Shepard,  for  appellant. 

V.  Carter  and  W.  T.  Brown,  for  appellee. 

Reinhard,  J. — ^The  appellee  sued  the  appellant  and 
recovered  a  judgment  against  it  for  a  loss  by  fire 
upon  an  alleged  contract  of  insurance  on  an  encaustic 
tile  factory  and  other  property  at  Anderson,  Indiana. 
The  principal  questions  arising  in  the  record  are  as  to  the 
sufficiency  of  the  special  verdict  to  support  the  judgment 
in  favor  of  the  appellee. 

There  are  certain  conditions  precedent  in  the  policy 
sued  upon,  which  it  is  insisted  have  neither  been  per- 
VoL.  11—25 
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formed  nor  waived.  One  of  these  provides  that  the  in- 
sured, in  case  of  any  loss  by  fire  on  the  property  insured, 
shall  give  immediate  notice  thereof  in  writing.  Appel- 
lant's counsel  contend  that  the  verdict  fails  to  show  a 
compliance  with  this  condition. 

A  condition  in  a  policy  requiring  immediate  notice  of 
loss  is  void,  but  notice  must  be  given  in  a  reasonable 
time.  R.  S.  1894,  section  4923;  Germania  Fire  Ins.  Co.  v. 
Deckard,  3  Ind.  App.  361;  Pickel  v.  Phenix  Ins.,  etc.j  Co., 
119  Ind.  291;  Insurance  Co.,  etc.,  v.  Brim,  111  Ind.  281. 

The  seventh  finding  in  the  special  verdict  is  the  only 
one  relating  to  the  subject  of  notice.  In  it  the  jury  find 
that  the  secretary  of  the  company  wrote  a  letter  to  Henry 
Coe,  who,  it  is  found  in  another  place,  was  the  appel- 
lant's agent.  The  letter  is  copied  into  the  finding.  The 
substance  of  it  is  that  the  daily  report,  dated  March  8, 
1892,  concerning  the  Columbia  Encaustic  Tile  Company, 
was  received,  and  that  the  appellant,  or  rather  the  secre- 
tary, denies  the  authority  of  Coe  to  issue  the  policy.  The 
jury  then  find  that  to  this  letter  Coe  sent  an  answer, 
which  is  also  set  forth  in  the  finding.  This  letter  is  di- 
rected to  the  secretary,  and  bears  date  March  26,  1892. 
In  it  Coe  advances  some  reasons  for  thinking  that  he  had 
acted  properly  in  the  matter  of  issuing  the  policy  in  suit 
under  which,  it  is  intimated,  a  loss  occurred.  The  find- 
ing then  proceeds:  *'0n  March  28,  1892,  the  secretary 
of  said  defendant  responded  as  follows,  to  wit:"  (Here 
follows  a  copy  of  a  letter  purporting  to  have  been  writ- 
ten by  the  secretary  to  said  Coe,  in  which  the  writer  pro- 
tests that  Coe  had  no  authority  to  bind  the  company  by 
such  a  policy,  and  insists  that  Coe,  and  not  the  appel- 
lant, should  be  answerable  for  any  damage  under  the 
policy. )  This  is  all  of  the  finding  upon  the  subject  of 
notice. 

It  is  earnestly  contended  that  this  is  not  a  finding  of 
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the  ultimate  fact  of  notice  of  the  loss  as  required  by  the 
policy. 

One  of  the  issues  tendered,  and  upon  which  the  jury 
was  required  to  find,  was  that  notice  of  the  loss  had  been 
given  the  appellant,  in  writing,  within  a  reasonable  time 
after  such  loss,  or  that  the  company  waived  such  notice 
in  the  manner  alleged  in  the  complaint.  Whether  such 
notice  was  or  was  not  given,  in  fact,  is  not  found  by  the 
verdict.  In  lieu  of  the  finding  of  such  ultimate  fact, 
the  jury  found  that  certain  letters  were  written  by  the 
appellant's  secretary  and  Coe,  the  company's  agent  at 
Indianapolis.  It  is  not  found  when  the  letters,  or  any 
of  them,  were  written,  except  the  last  one,  nor  that  they 
were  transmitted  or  received,  nor  that  notice  of  the  loss 
was  served  upon  the  appellant  through  them  or  either  of 
them.  The  letters  may  have  constituted  sufficient  evi- 
dence of  such  notice,  but  they  were  not  a  finding  that 
notice  had  in  fact  been  given,  nor  does  the  finding  con- 
tain such  fact. 

In  Cottrell  Y.Nizon,  109  Ind.  378,  the  questions  for 
the  jury  to  decide  were  whether  there  had  been  a  sale 
and  delivery  of  the  property  described  in  the  complaint, 
and  whether  the  defendant  had  agreed  in  writing  to  be- 
come responsible  for  certain  payments.  In  that  case,  as 
in  the  one  before  us,  the  only  finding  upon  the  subject 
were  the  letters  that  passed  between  the  parties,  and  it 
was  there  held,  as  we  must  hold,  that  the  facts  found 
were  purely  evidentiary  and  insufficient  to  support  the 
verdict,  although  it  was  also  held  that  a  venire  de  novo 
was  the  proper  remedy.  It  is  not  the  province  of  the 
jury  to  find  what  the  evidence  was  on  any  given  ques- 
tion, but  to  find  the  ultimate  facts  upon  such  evidence. 
That  notice  in  writing  within  a  reasonable  time  was  a 
condition  precedent  of  the  contract  is  not  disputed  by 
the  appellee,  nor  is  there  any  room  for  legitimate  argu- 
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ment  upon  this  question.  The  appellee  could  not  re- 
cover judgment  upon  the  policy,  therefore,  until  he  had 
proved  the  performance  of  such  condition,  unless,  in- 
deed, performance  was  waived  by  the  company.  The 
verdict  must,  therefore,  show  a  performance  or  a  waiver. 
Hence,  if  there  is  a  faUure  to  find  a  performance  or 
a  waiver,  the  judgment  on  the  verdict  can  not  stand,  for 
a  failure  to  find  an  essential  fact  is  equivalent  to  a  find- 
ing that  such  fact  has  not  been  proved;  and,  in  constru- 
ing the  verdict,  the  court  will  consider  ultimate  facts 
only,  disregarding  all  evidentiary  matters  and  mere 
conclusions.  Henderson  v.  Dinkey,  76  Ind.  264;  Glantz 
V.  City  of  South  Bendf  106  Ind.  305;  Louisville,  etc.,  R. 
W.  Co,  V.  Hart,  119  Ind.  273;  Brazil  Block  Coal  Co,  v. 
Hoodlet,  129  Ind.  327;  Bartholomew  v.  Pierson,  112  Ind. 
430. 

Had  there  been  even  a  general  finding  upon  the  sub- 
ject of  notice,  it  might  have  been  sufficient,  in  the  ab- 
sence of  a  motion  for  a  venire  de  novo,  or  to  make  the 
verdict  more  specific.  Cook  v.  McNaughton,  128  Ind. 
410. 

It  was  not  necessary,  in  view  of  the  special  verdict  in 
the  present  case,  that  appellant  should  have  moved  for 
a  venire  de  novo.  When  the  matters  found  are  mere  evi- 
dentiary facts,  they  are  equivalent  to  no  finding  at  all, 
and  this  being  true,  the  question  is  properly  raised  by 
motion  for  judgment  on  the  verdict,  or  for  a  new  trial. 

In  Louisville,  etc,  R,  W,  Co.  \,  Hart,  supra,  it  was  ex- 
pressly decided  that  if  the  verdict  does  not  cover  all  the 
issues  in  the  cause,  or  does  not  so  far  cover  them  that 
the  plaintiff  is  entitled  to  a  judgment,  the  question  is  not 
properly  presented  by  a  motion  for  a  venire  de  novo,  but 
by  a  motion  for  a  new  trial,  or  by  a  motion  for  a  judg- 
ment on  the  verdict.     See,  also,  Johnson,  Admr.,  v.  Cul- 
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ver,  Admx.y  116  Ind.  278;  Elliott  App.  Proced.,  sections 
753,  756. 

The  case  of  Branson  v.  Studabaker,  133  Ind.  147,  does 
uot  aid  the  appellant  in  its  contention  that  the  question 
here  involved  can  only  be  presented  by  a  motion  for  a 
venire  de  novo.  In  that  case  it  was  said:  ''It  is  well 
settled  that  a  motion  for  a  venire  de  novo  lies  only  where 
the  verdict  upon  its  face  appears  to  be  defective  in  form; 
where  it  is  against  the  evidence,  or  does  not  state  a  fact 
which  the  party  believes  the  evidence  establishes,  the 
remedy  is  by  a  motion  for  a  new  trial.  ♦  ♦  ♦  Where 
the  facts  stated  entitle  a  party  to  judgment,  the  proper 
mode  of  procedure  is  by  a  motion  for  judgment;  or,  if 
the  motion  of  the  adverse  party  *  is  sustained,  the  ques- 
tion of  the  sufficiency  of  the  facts  to  support  a  judgment 
may  be  saved  by  a  proper  exception.'' 

It  is  not  decided  by  this  case  that  the  sufficiency  of 
the  facts  in  the  general  verdict  to  entitle  a  party  to  judg- 
ment must  be  raised  by  motion  for  venire  de  novo. 

We  think  the  rule  established  by  the  decisions  is  that 
where  there  is  an  absence  of  an  essential  fact  in  the  spe- 
cial verdict,  so  that  no  judgment  could  be  properly  based 
upon  the  same  in  favor  of  the  party  having  the  burden 
of  the  issues,  the  adverse  party  may  move  for  a  new  trial, 
or  for  a  judgment  on  the  verdict,  or  he  may  except  to 
the  sustaining  of  a  motion  for  judgment  in  favor  of  the 
other  party. 

In  the  case  at  bar,  the  appellant  moved  for  a  judgment 
on  the  verdict,  and  also  excepted  to  the  ruling  of  the 
court  in  sustaining  the  appellee's  motion  for  a  judgment. 
This,  we  think,  .was  all  the  appellant  was  required  to  do, 
in  view  of  the  special  verdict.  Had  the  verdict,  in  the 
particulars  stated,  been  defective  in  form  merely,  the 
appellant  might  have  been  required  to  seek  its  remedy 
by  some  other  motion. 
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If  the  case  of  Cottrell  v.  Nixon^  supra,  would  seem  to 
lend  any  support  to  the  appellee's  contention  that  the 
only  proper  method  of  raising  the  question  is  by  a  mo- 
tion for  a  venire  de  novOy  we  think  the  later  cases  hold  to 
the  contrary.  Our  conclusion  upon  this  branch  of  the 
case  is  that  there  is  no  finding  of  any  ultimate  fact  or 
facts  from  which  the  court  is  authorized  to  conclude  that 
the  notice  of  loss  provided  for  in  the  policy  was  given. 

Nor  do  we  think  the  finding  upon  the  subject  of 
''proof  of  loss"  will  supply  the  finding  of  notice.  It 
was  found,  on  this  subject,  that  on  or  about  April  1, 
1892,  McGilliard  &  Dark  (insurance  brokers  at  Indian- 
apolis) received  from  the  appellee  a  "proof  of  loss," 
which  subsequently  found  its  way  into  the  hands  of  the 
appellant. 

There  is  nothing  in  the  finding  to  show  what  this 
''proof  of  loss"  contained,  or  the  nature  thereof ,  whether 
it  was  in  writing  or  not,  or  what  information  it  pur- 
ported to  convey,  or  that  it  contained  or  furnished  the 
appellant  or  its  agent  with  any  notice  or  information 
whatever  as  to  the  loss  of  this  property.  ,The  finding  is 
clearly  insufficient  for  any  purpose.  It  is  surely  not  a 
finding  of  the  giving  of  any  notice. 

There  is  no  finding  anywhere  that  the  condition  as  to 
notice  was  waived.  The  appellee  relies  upon  the  seventh 
finding  to  establish  a  waiver.  But  it  no  more  establishes 
a  waiver  of  the  notice  than  it  establishes  the  giving  of 
the  notice.  As  we  have  shown,  it  contains  nothing  other 
than  the  letters  written  by  Coe  and  the  appellant's  sec- 
retary. This  is  evidence  from  which  a  waiver  might  or 
might  not  have  been  found,  but  it  is  not  the  finding  of 
any  fact  or  facts  as  to  such  waiver.  Such  fact  or  facts 
were  essential  in  the  absence  of  a  finding  of  notice.  There 
being  no  finding  or  showing  that  the  appellee  had  com- 
plied with  the  condition  of  the  policy  referred  to,  nor 
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that  the  same  had  been  waived,  the  verdict  is  lacking  in 
one  or  more  of  the  elements  necessary  to  form  the  basis 
of  a  valid  judgment. 

We  think  the  appellant  was,  strictly  speaking,  entitled 
to  a  judgment  upon  the  verdict. 

There  are  other  questions  presented  which  may  not 
arise  again  on  another  trial.  We  regard  this  as  a  case 
where  the  ends  of  justice  will  be  best  subserved  by  di- 
recting a  new  trial.  Elliott  App.  Proced.,  sections  563, 
564. 

Judgment  reversed,  with  directions  to  grant  a  new 
trial. 

Gavik,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Filed  Dec.  14,  1894. 

Concurring  Opinion. 

Davis,  J. — In  my  opinion,  on  the  question  of  notice 
or  waiver,  a  special  finding  of  a  jury,  which  contains 
letters,  set  out  therein,  which  it  is  found  were  written 
and  sent  by  one  party  and  received  by  the  other,  consti- 
tutes a  sufficient  finding  of  such  notice  or  waiver, 
when  this  is  the  only  inference  which  can  be  reasonably 
drawn  therefrom,  without  any  further  or  additional  find- 
ing by  the  jury  on  the  subject. 

I  concur  in  the  result  in  this  case. 

FUed  Dec.  14, 1894. 
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No.  1356. 

The  State,  ex  rel.  Meriwether,  Administrator,  v. 
Walford  et  al. 

Pleading. — Complaint,  Sufficiency  of, — Action  hy  Administrator  for 
Death  of  His  Decedent. —  Wife,  Children  or  Next  of  Kin, — In  an  action 
by  an  administrator  to  recover  damages  for  wrongfully  causing  the 
death  of  his  decedent,  the  complaint  to  be  sufficient  to  withstand  a 
demurrer  for  want  of  necessary  facts  must  show  that  the  deceased 
left  a  wife,  children,  or  next  of  kin. 

Office  and  Officer. — Liability  for  Wrongful  Acts.-^Acts  VirttUe  Officii 
and  Acts  Colore  Officii. — If  a  wrongful  act  be  done  by  a  public  officer, 
acting  as  such,  he  will  be  liable  to  the  person  injured  on  his  official 
bond,  and  there  is  no  legal  distinction  in  this  State  between  acts 
done  by  color  of  office  and  acts  done  by  virtue  of  office. 

From  the  Jennings  Circuit  Court. 
J.  B.  Meriwether,  for  appellant. 

Lotz,  J. — ^This  was  an  action  on  a  constable's  bond^ 
instituted  by  the  State  on  the  relation  of  James  B.  Meri- 
wether as  administrator  of  the  estate  of  Ed  Thomas, 
deceased.  The  appellee  Walford  was  the  constable  and 
principal  in  said  bond,  and  the  appellees  Oglesby  and 
Lutz  were  his  sureties.  The  complaint  was  in  two  para- 
graphs. The  first  alleges  in  substance  that  Walford  was 
duly  appointed  and  qualified  as  a  constable  for  Jeffer- 
sonville  township,  Clark  county,  Indiana,  and  exe- 
cuted his  official  bond  in  the  penal  sum  of  $1,000, 
with  said  Oglesby  and  Lutz  as  his  sureties,  conditioned 
among  other  things  that  he  would  faithfully  perform  his 
duties  as  such  constable  as  required  by  law.  It  is  fur- 
ther averred  that  Walford  did  not  duly,  honestly  and 
faithfully  perform  his  duties  as  such  constable  as  re- 
quired by  the  terms  of  said  bond  and  by  the  law,  in  that 
on  June  2d,  1891,  he,  as  such  constable,  had  a  warrant 
commanding  the  arrest  of  one  Ed  Thomas;  that  he  did. 
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under  color  of  his  oflSce  as  said  constable,  undertake  to 
execute  said  warrant  and  arrest  said  Thomas;  that  in 
executing  said  warrant  he  did  * 'carelessly,  negligently, 
and  intentionally,  without  cause  or  reason,  and  without 
any  notice  to  said  Thomas  that  he  was  an  oflScer  or  had 
a  warrant  or  authority  to  make  arrests,  and  without  any 
warning  to  said  Thomas,  with  a  pistol  loaded  with  pow- 
der and  ball,  did  shoot,  wound  and  injure  the  said 
Thomas,  and  from  which  injuries  the  said  Thomas  sub- 
sequently died. 

The  second  paragraph  of  the  complaint  is  much  the 
same  as  the  first,  except  there  is  no  averment  that  the 
constable  had  a  warrant;  the  arrest  having  been  at- 
tempted under  color  of  his  oflSce  alone. 

Walford  demurred  separately  and  Oglesby  and  Lutz 
jointly,  assigning  as  a  cause  that  neither  paragraph 
stated  facts  sufficient  to  constitute  a  cause  of  action. 

These  demurrers  were  sustained,  and  appellant  refus- 
ing to  amend,  judgment  was  rendered  on  demurrer. 
These  rulings  are  assigned  as  error. 

Whether  the  wrongful  acts  of  the  constable  were  done 
by  virtue  of  his  office  or  by  color  of  his  office  does  not 
very  clearly  appear  from  the  allegations.  An  act  done 
by  virtue  of  an  office  is  one  within  the  authority  of  the 
officer.  If  in  doing  such  act  the  officer  exercises  that 
authority  improperly  or  abuses  the  confidence  which  the 
law  reposes  in  him,  he  will  be  liable  for  the  injury  done. 
An  act  done  by  color  of  an  office  is  one  of  such  nature 
and  character  that  the  office  gives  the  officer  no  author- 
ity to  do.  The  authorities  are  all  agreed  that  if  a  wrong- 
ful act  be  done  by  virtue  of  the  office,  the  officer  and  his 
sureties  will  be  liable  on  his  official  bond.  StatCy  ex  rel., 
V.  Beckner,  132  Ind.  371;  Commonwealth  y.  Cole,  46  Am. 
Dec.  506,  note. 

But  whether  or  not  an  officer  and  his  sureties  are  lia- 
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ble  on  his  official  bond  for  a  wrongful  act  done  by  color  of 
his  office,  there  is  much  conflict  in  the  adjudicated  cases. 
Brandt  Suretyship,  etc.,  section  566,  and  cases  cited  in 
notes.  In  this  State,  however,  it  is  settled  that  a  public 
officer  and  his  sureties  are  liable  upon  his  official  bond 
for  wrongful  acts  done  by  color  of  his  office  as  well  as 
by  virtue  of  his  office.  State,  ex  rel.,  v.  Druly,  3  Ind. 
431;  Snell  v.  State,  ex  rel.,  43  Ind.  359;  State,  ex  rel.^  v. 
WUie,  88  Ind.  587  (593). 

This  being  true,  the  nice  distinctions  which  prevail  in 
some  jurisdictions  between  acts  done  virtute  oificii  and 
acts  done  colore  offlcii  do  not  maintain  in  this  State.  It 
follows  that  when  a  wrongful  act  is  done  by  a  public 
officer  acting  as  such,  he  will  be  liable  to  the  person  in* 
jured,  on  his  official  bond. 

The  cause  of  action  arising  from  the  injury  described 
in  the  complaint  is  one  which  at  common  law  abated 
upon  the  death  of  the  person  injured. 

The  right  to  maintain  such  action  after  the  death  of 
the  person  injured  is  given  by  section  285,  R.  S.  1894, 
The  action  must  be  prosecuted  by  the  personal  represen- 
tative of  the  deceased  person,  and  the  damages  inure  to 
the  exclusive  benefit  of  the  widow  and  children,  if  any, 
or  the  next  of  kin.  The  amount  of  the  recovery  is  not 
a  penalty  inflicted  by  way  of  punishment  for  a  wrong 
done,  but  is  intended  to  compensate  the  next  of  kin  or 
those  who  were  dependent  upon  the  deceased  and  who 
had  or  are  supposed  to  have  had  a  pecuniary  interest  in 
his  life.  A  complaint  to  recover  such  damages,  in  order 
to  be  good,  must  show  that  the  deceased  person  left  a  wife, 
children,  or  next  of  kin.  Stewart,  Admr, ,  v.  Terre  Haute, 
etc,  R.  R,  Co.,  103  Ind.  44;  Burns,  Admr.,  v.  Orand 
Rapids,  etc.,  R.  R.  Co.,  113  Ind.  169;  Indianapolis,  etc., 
R.  R.  Co.  V.  Keehfs  Admr.,  23  Ind.  133. 

The  complaint  in  this  case  is  wanting  in  such  aver- 
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ments,  and  for  this  reason,  if  for  no  other,  it  was  insuf- 
ficient to  withstand  the  demurrers.  We  do  not  wish  to 
be  understood  as  holding,  nor  do  we  hold,  that  the  rep- 
resentative of  a  deceased  person  may  maintain  an  action 
on  the  bond  of  a  public  officer  for  causing  the  death  of 
such  person.  It  is  sufficient,  for  the  purposes  of  this 
case,  to  say  that  the  complaint  is  bad  for  other  reasons. 

Judgment  affirmed. 

Filed  Dec.  21, 1894. 


No.  1,221. 
Blondin  v.  Oolitic  Quarry  Co. 

Nbgligencb.— Jfaster  and  Servant. — Master  Entrusting  Performance  of 
Duty  to  Fellow- Servant, — If  an  employe  be  injured  while  in  the  serv- 
ice of  his  employer,  by  the  negligence  of  acoemploye  engaged  in  the 
same  general  employment,  when  the  master  has  exercised  reasona- 
ble care  in  the  selection  of  such  coemploye,  the  employe  who  is 
thus  injured  can  not,  as  a  general  rule,  recover  damages  of  his  em- 
ployer ;  but  if  the  master  entrusts  the  performance  of  a  duty  he 
owes  directly  to  such  injured  servant  to  a  fellow-servant,  the  negli- 
gence of  the  latter  is  the  negligence  of  the  master,  and  the  master 
is  liable  to  another  servant  who  is  injured  by  such  negligence. 

8amb. — Stone  Standing  on  Edge  Fmlling  on  Servant. — (See  opinion  for 
facts  and  liability^ 

From  the  Owen  Circuit  Court. 

J.  W.  Williamsy  J,  R.  East  and  R.  G.  Miller,  for  ap- 
pellant. 

W,  H.  H.  Miller,  F.  Winter  and  /.  B.  Elam,  for  ap- 
pellee. 

Reinhard,  J. — The  appellant  sued  the  appellee  for 
damages  for  a  personal  injury  sustained  by  him  while 
in  the  employment  of  the  appellee  as  a  stone  dresser  in 


396        APPELLATE  COURT  OF   INDIANA, 


Blondin  v.  Oolitic  Quany  Co. 


the  appellee's  quarry.  The  questions  presented  arise  upon 
the  ruling  of  the  court  in  rendering  judgment  in  favor 
of  the  appellee  and  against  the  appellant  upon  the  spe- 
cial verdict.  It  appears  from  the  verdict  that  the  ap- 
pellee was  operating  a  stone  quarry  where  it  was  engaged 
in  quarrying,  dressing  and  shipping  stone  for  the  mar- 
ket. On  the  day  of  the  injury  the  appellant  was  em- 
ployed by  the  appellee  for  the  specific  purpose  of  dress- 
ing stone  and  preparing  the  same  for  shipment  after  it 
had  been  quarried  and  placed  in  the  stone  yard  *'on  a 
solid  and  steady  surface,  secure  and  safe  to  work  upon 
and  about."  On  the  15th  day  of  June,  1892,  the  ap- 
pellant, while  in  the  line  of  duty  was  drawing  a  line  on 
a  stone  lying  north  and  south  in  said  yard,  with  his  face 
to  the  east,  and  while  thus  engaged,  another  stone  lying 
north  and  south  and  immediately  west  of  the  appellant, 
fell  over  eastward  and  upon  appellant's  left  leg,  break- 
ing the  same  between  the  knee  and  ankle,  from  which 
the  jury  found  that  the  appellant  sustained  damages  in 
the  sum  of  $1,000.  The  stone  which  fell  upon  and  injured 
appellant  was  about  ten  feet  long  and  from  twenty  to 
twenty-four  inches  wide  and  eight  to  nine  inches  thick. 
It  had  been  placed  in  the  yard  by  appellee  by  means  of 
a  derrick  by  direction  of  one  Thomas  Heaps,  and  had 
been  set  upon  its  side  or  edge  so  that  it  could  be  dressed, 
and  was  resting  upon  loose  pieces  of  spawls  and  stonOy 
without  any  props  of  wood  or  other  supports,  and  in 
such  manner  as  to  allow  it  to  settle  down  and  turn  over 
on  its  side  suddenly;  and  by  reason  of  not.  being  thus 
propped  and  supported,  it  fell  and  injured  the  appellant, 
who  had  no  knowledge  of  its  unsafe  condition,  and  had 
made  no  examination  of  the  stone  and  how  it  was  placed. 
On  the  day  of  the  injury,  all  the  officers  and  proprie- 
tors of  appellee's  quarry  were  absent  except  Thomas 
Heaps,  who    had   been    left  in  charge  of   the  quarry, 
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ledge,  machinery,  and  hands,  with  full  power  to  control 
the  workmen,  the  placing  and  moving  of  the  stone,  the 
arrangement  of  the  stone  for  the  cutters  and  dressers  to 
work  upon,  and  to  set  the  same  in  a  secure  manner  so 
that  appellant  and  other  stonecutters  might  dress  the 
stone  for  shipment.  At  the  time  of  the  injury  Heaps 
had  exclusive  control  of  the  quarry  and  had  full  com- 
mand of  the  men,  with  power  to  hire  and  discharge 
employes  at  the  place  where  appellant  was  injured.  The 
stone  which  fell  on  appellant  had  been  sitting  on  its  edge 
in  the  stone  yard,  in  the  unsafe  condition  in  which  it 
was  when  it  fell,  for  two  hours  before  the  accident  oc- 
curred, and  could  have  been  examined  by  Heaps,  and  its 
unsafe  condition  ascertained  by  him  in  ample  time  to 
have  prevented  the  injury  had  he  undertaken  or  made 
any  effort  to  do  so.  It  was  the  duty  of  the  stonecutters, 
when  they  reached  the  stone  to  be  dressed,  to  place  spit  wis 
under  such  stone,  and  level  it  up,  and  to  call  other  em- 
ployes to  help  them,  if  necessary,  in  so  doing,  but  the 
stone  which  fell  upon  the  appellant  had  not  been  reached 
by  him  for  the  purpose  of  being  dressed,  nor  by  any 
other  stonecutter.  Appellant  was  required  at  other 
times  to  do  ordinary  labor  about  the  quarry  at  less  re- 
muneration than  he  received  for  stonecutting,  but  at  the 
time  of  the  injury,  his  employment  was  exclusively  that 
of  dressing  stone,  and  the  duties  connected  therewith,  as 
stated.  Heaps  had  over  him  certain  superior  officers, 
but  they  were  not  present  about  the  quarry  on  the  day 
of  the  injury. 

We  think  it  was  the  duty  of  the  appellee  to  furnish 
the  appellant  with  a  reasonably  safe  place  in  which  to 
do  his  work,  and  the  finding  that  appellee  was  to  place 
the  stone  to  be  dressed  on  a  solid  and  steady  surface,  se- 
cure and  safe  to  work  upon  and  about,  shows  that  he 
had  a  right  to  assume  that  this  had  been  done.     It  was 
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not  his  duty,  therefore,  to  examine  the  stone  about  him 
to  ascertain  if  they  were  all  securely  placed  and  free 
from  danger  of  falling  over  while  he  was  engaged  in 
dressing  other  stone.  It  is  true  that  the  appellant  as- 
sumed all  ordinary  risks  incident  to  the  employment, 
but  we  think  the  finding  clearly  shows  that  this  was  not 
one  of  the  risks  assumed.  Nor  is  there  any  finding  to 
indicate  that  the  danger  was  so  obvious  as  that  the  ap- 
pellant must  have  perceived  it,  and  that  his  failure  to  do 
so  rendered  him  guilty  of  contributory  negligence.  The 
rule  that  the  master  owes  the  servant  and  employe  the 
duty  of  providing  him  with  reasonably  safe  places  and 
appliances  in  the  performance  of  his  work,  is  not  denied 
by  appellee's  learned  counsel.  Krueger,  Admr,,  v.  Louis- 
ville,  etc.y  R.  W.  Co.y  111  Ind.  51;  Brazil,  etc.,  Coal  Co. 
V.  Hoodlet,  129  Ind.  327;  Bradbury  y.  Goodwin,  108  Ind. 
286;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams,  105  Ind.  151; 
Baltimore,  etc.,  R.  R.  Co.  v.  Rowan,  104  Ind.  88;  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181;  Parke  County  Coal  Co. 
V.  Barth,  5  Ind.  App.  159. 

It  is  contended,  however,  on  behalf  of  appellee,  that 
the  case  does  not  come  within  the  rules  just  announced, 
inasmuch  as  the  yard  in  which  the  work  was  being  done 
was  a  safe  and  secure  place,  and  there  is  no  complaint 
that  appellant  was  not  furnished  with  proper  appliances. 
We  think,  on  the  contrary,  that  the  stone,  which  was 
shown  to  have  been  insecurely  placed  and  negligently 
suffered  to  remain  in  that  condition  in  close  proximity 
to  where  the  appellant  was  at  work,  was  as  much  a  part 
of  the  place  where  such  work  was  being  done  as  would 
have  been  a  dangerous  pitfall  of  which  the  appellant  had 
not  been  apprised. 

In  Parke  County  Coal  Co.  v.  Barth,  supra,  a  coal  miner 
was  injured  by  the  falling  of  a  piece  of  slate  from  the 
roof  of  the  passage  way  through  which  he  entered  the 
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room  ii^  which  he  worked.  In  that  case  it  was  held  by 
this  court  that  it  was  the  master's  duty  to  keep  such 
place  reasonably  safe,  and  that  the  servant  had  a  right 
to  assume  that  it  was  so  kept,  and  that  he  was  not  re- 
quired to  inspect  the  premises  for  the  purpose  of  discov- 
ering hidden  dangers. 

The  finding  in  the  present  case  expressly  shows  that 
under  the  terms  of  the  contract  of  employment  the  ap- 
pellee was  in  duty  bound  to  place  and  keep  the  stone 
upon  a  safe  and  secure  foundation,  and  we  can  conceive 
of  no  reason  why  the  appellee  should  be  exempt  from 
liability  from  the  consequences  of  its  negligent  failure  to 
do  so.  That  a  stone  of  the  dimensions  of  the  one  men- 
tioned, when  placed  upon  its  edge,  is  likely  to  fall  over 
at  all  events,  can  not  be  assumed  by  us.  If  this  were 
true,  there  never  would  be  any  safety  in  working  in 
proximity'  to  the  same,  and  the  employes  would  of  course 
always  be  negligent  in  attempting  to  do  so.  This, 
however,  is  not  the  theory  of  the  defense,  for  it 
is  urged,  not  that  the  appellant  was  negligent  in 
working  there  at  all,  but  in  failing  to  inspect  the  foun- 
dation of  the  insecure  stone,  and  in  making  the  same 
secure  himself.  This,  as  we  have  seen,  was  not  his  du- 
ty, and  he  can  not  be  held  accountable  for  failure  to  do 
that  which  devolved  upon  his  employer,  or  for  reposing 
confidence  in  the  latter  as  having  performed  that  which 
its  contract  required  it  to  perform. 

It  is  further  contended,  however,  that  even  if  it  was 
shown  to  have  been  the  duty  of  Thomas  Heaps  to  see 
that  the  stone  were  all  placed  securely,  there  could  still 
be  no  liability  on  the  part  of  appellee  for  the  negligence 
of  Heaps,  inasmuch  as  he  was  only  a  fellow-servant  of 
the  appellant.  It  can  make  no  difference,  in  our  opin- 
ion, whether  Heaps  was  a  mere  coservant  with  the  ap- 
pellant or  whether  he  sustained  the  relation  of  vice  prin- 
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cipal  to  the  appellee.  If  it  be  true,  as  found  by  the  jury, 
that  the  appellee  was  in  duty  bound  to  have  the  stone 
placed  so  as  to  render  the  place  around  it  reasonably  se- 
cure, it  was  negligence  in  the  appellee.to  omit  this  duty, 
and  the  fact  that  the  omission  occurred  through  the  fault 
of  another  servant  can  not  relieve  the  appellee.  As  well 
might  it  be  argued  that  because  a  railroad  company  had 
employed  some  one  to  look  after  defective  machinery  and 
appliances,  and  because  such  employe  failed  to  discharge 
his  duty,  and  caused  the  injury  of  another  servant, 
therefore  the  company  was  not  liable  to  the  servant  in- 
jured because  the  negligence  was  that  of  a  fellow-servant. 

If  an  employe  is  injured  while  in  the  service  of  his 
employer  by  the  negligence  of  a  coemploye  engaged  in 
the  same  general  employment,  when  the  master  has  ex- 
ercised reasonable  care  in  the  selection  of  the  coemploye, 
the  employe  who  is  thus  injured  can  not,  as  a  general 
rule,  recover  damages  of  his  employer.  But  this  rule 
has  no  application  to  *a  case  where  the  master  owes  a 
duty  to  the  servant  directly.  In  such  a  case,  if  the  mas- 
ter entrusts  the  performance  of  that  duty  to  a  fellow- 
servant,  the  negligence  of  the  latter  is  the  negligence  of 
the  master,  and  the  master  is  liable  to  another  servant 
who  is  injured  by  such  negligence. 

As  said  by  Elliott,  J.,  in  Indiana  Car  Co.  v.  Parker, 
supra:  *' In  authorizing  an  agent  to  perform  such  an 
act,  the  principal  is,  in  legal  contemplation,  himself  act- 
ing when  the  agent  acts,  for  he  who  acts  by  an  agent 
acts  by  himself." 

There  are  many  facts  found  by  the  jury  of  an  irrele- 
vant and  immaterial  character,  but  we  think,  under  the 
findings,  the  appellant  was  entitled  to  a  judgment.  The 
jury  assessed  the  damages  at  $1,000  in  case  the  law  was 
with  the  appellant,  and  we  are  of  opinion  that  the  court 
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should  have  rendered  judgment  iu  his  favor  for  that 
amount. 

Judgment  reversed,  with  directions  to  the  court  below 
to  render  judgment  in  favor  of  the  appellant  for  $1,000 
and  interest  from  the  day  of  the  trial  and  verdict. 

Filed  Jane  6, 1894;  petition  for  a  rehearing  overmled  Dec.  14,  IBM. 


No.  1,366. 

€levbland,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company  v.  Sloan, 

Pleading. — Complaint,  Necessary  Allegatiom.—MoMier  and  Servant, — 
Bailroad, — Defective  Track. — Personal  Injur^f  of  Brakeman, — In  an 
action  by  a  brakeman  to  recover  damages  occasioned  by  the  defect- 
ive condition  of  the  railroad  track,  the  complaint  must  allegi;,  lo 
show  a  good  cause  of  action,  that  the  defective  condition  of  tbe 
track  at  the  place  where  defendant  was  injured  was  the  result  of 
defendant's  negligence ;  or,  if  not  due  to  defendant's  negiigt^nce, 
that  defendant  knew  of  the  defective  and  dangeroiia  condition  of 
the  track  a  sufficient  length  of  time  prior  to  the  accident  to  have 
repaired  the  same  in  the  exercise  of  reasonable  diligence ;  or  that 
it  was  defective  and  dangerous  for  such  a  length  of  time  prior  to 
ihe  accident,  that  defendant,  in  the  exercise  of  reasonable  car©, 
should  have  discovered  and  repaired  it. 

'Sake. — Notice  of  Defective  Condition,  When  Ntce^Aarp  to  AlUge^  Wlien 
Not, — If  the  defendant  placed  the  track  in  sucli  defective  and  dan- 
gerous condition,  it  is  not  necessary  to  aver  that  defendant  had 
notice  thereof;  otherwise  such  allegation  ia  necessary. 

Bailboad. — Negligence.— Change  or  Bepair  of  Tmck. — Care. — A  rail- 
road company  has  the  right  to  make  nocee&nry  changes  or  repairs 
in  its  track,  but  in  making  such  changes  or  repairSr  it  is  required, 
in  the  discharge  of  its  duty  to  its  employes,  to  use  reasonahie  care 
to  provide  and  maintain  the  same  in  reasonably  safe  conilltiou  for 
the  performance  of  the  duties  required  of  its  employes.  Ordinarily 
it  would  be  negligence  to  leave  such  work,  at  any  time,  in  an  un- 
finished condition  longer  than  would  be  required,  under  the  cir- 
VoL.  11—26 
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cumstances,  in  the  exercise  of  reasonable  care  and  diligence,  to 
complete  the  work. 

Same. — Personal  Injury  of  Brakeman, — Contributory  Negligence, — De- 
fective Track, — A  brakeman  has  the  right  to  assume  that  the  track 
is  in  a  reasonably  safe  condition ;  and  the  fact  that  he  might,  on 
examination  with  his  lantern,  have  disclosed  the  defective  and  dan- 
gerous condition  of  the  track  before  stepping  thereon  between  the 
cars,  is  not  sufficient  to  charge  him,  as  a  matter  of  law,  with  con- 
tributory negligence. 

Evidence. — Bes  Gestas. — An  Injured  Braketnan, — Statements  made  by 
an  injured  brakeman  after  he  had  been  removed  two  hundred  feet 
distant  from  the  place  of  the  accident,  and  ten  minutes  after  he 
was  injured,  in  relation  to  the  manner  in  wkich  the  accident  oc- 
curred, are  not  part  of  the  res  gestae. 

From  the  Benton  Circuit  Court. 

E.  P.  Hammond,  C.  B.  Stuart,  W,  V.  Stuart  and  /.  T. 
Dye,  for  appellant. 

D.  Fraser  and  W.  H.  Isham,  for  appellee. 

Davis,  J. — ^This  was  an  action  by  appellee  to  recover 
damages  for  the  death  of  his  minor  son,  occurring  while 
in  appellant's  service  as  brakeman.  A  demurrer,  on 
the  ground  that  the  complaint  did  not  state  facts  suflBcient 
to  constitute  a  cause  of  action,  was  overruled.  On  this 
ruling  arises  the  first  question  presented  for  our  consid- 
eration. The  negligence  alleged  as  the  basis  of  the  ac- 
tion is  that  '*said  defendant  had  carelessly  and  negli- 
gently permitted  its  right  of  way  and  its  railway  track 
to  become  in  a  dangerous  condition  in  this,  to  wit:  That 
the  iron  rails  upon  which  the  wheels  of  the  cars  rest  or 
run  were  spiked  to  wooden  ties,  which  wooden  ties  were 
loosely  and  carelessly  laid  on  top  of  the  ground  with  no 
dirt  or  gravel  lying  in  between  said  ties;  that  said  ties 
were  irregularly  laid,  so  that  in  some  places  the  ties  were 
wide  apart  and  in  others  close  together;  that  said  ties 
were  not  laid  parallel,  but  on  the  contrary  were  laid  ob- 
liquely, so  that  at  one  end  they  would  be  some  two  or 
three  inches  apart.     That  said  track  had  been  recently 
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on  said  day  raised  and  left  temporarily  in  said  condition; 
that  by  reason  of  the  negligence  and  carelessness  afore* 
said  of  this  defendant  the  track  at  said  point  was  in 
an  unsafe  and  dangerous  condition,  which  fact  was 
wholly  unknown  to  plaintiff's  son,  the  said  William  O. 
Sloan,  and  to, plaintiff,  but' was  well  known  to  the  de- 
fendant.'' 

In  order  to  state  a  good  cause  of  action  in  this  case,  it 
is  necessary  to  show  by  proper  averments  that  the  alleged 
defective  and  dangerous  condition  of  the  track  at  the 
place  where  the  decedent  was  injured  was  the  result  of 
an  act  of  negligence  on  the  part  of  the  appellant  in  con- 
structing, changing,  repairing  or  altering  the  track;  or 
if  appellant  was  not  originally  responsible  for  creating 
the  alleged  defective  and  dangerous  condition,  that  the 
track  afterwards  became  defective  and  unsafe,  and  that 
appellant  knew  of  such  defective  and  dangerous  condi- 
tion a  sufficient  length  of  time  prior  to  the  accident  to 
have  repaired  the  same  in  the  exercise  of  reasonable 
diligence,  or  that  it  was  defective  and  dangerous  for 
such  a  length  of  time  prior  to  the  accident  that  appellant, 
in  the  exercise  of  reasonable  care,  should  have  discovered 
and  repaired  it.  Evansville,  etc.,  R,  R.  Co.  v.  Duel,  134 
Ind.  156;  Tovm  of  Monticello  v.  Kennard,  7  Ind.  App. 
135;  Board,  etc.,  v.  Stock,  11  Ind.  App.  167;  Lake  Shore, 
etc.,  R.  W.  Co.  V.  Stupak,  123  Ind.  210. 

It  will  be  observed  that  there  is  no  allegation  in  the 
complaint  that  the  alleged  defective  and  dangerous  con- 
dition of  the  track  was  the  result  of  any  act  of  appellant. 
The  only  allegation  indicating  the  manner  in  which  this 
defective  and  dangerous  condition  was  created  is  the 
charge  that  the  track  had  been  recently  on  said  day 
raised  and  left  temporarily  in  said  condition.  It  is  not 
alleged,  however,  that  the  defective  and  dangerous  con- 
dition was  the  result  of  raising  the  track.     Neither  is  it 
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alleged  that  appellant  raised  the  track.  In  the  absence 
of  such  averments,  the  court  can  not  infer  that  the  ap- 
pellant raised  the  track  on  the  day  the  decedent  received 
the  injuries  which  caused  his  death. 

If  appellant  negligently  placed  the  track  in  such  de* 
fective  and  dangerous  condition,  it  was  not  necessary  to 
aver  that  appellant  had  notice  thereof.  If  appellant  did 
not  do  the  act  which  caused  the  defective  and  dangerous 
condition  of  the  track,  then  it  was  necessary  to  aver  no- 
tice. It  is  alleged  that  appellant  had  notice  of  the  de- 
fective and  dangerous  condition,  but  it  is  not  shown  that 
appellant  had  such  notice,  either  actual  or  constructive, 
a  suflBicient  length  of  time  prior  to  the  accident  to  have 
repaired  the  same  in  the  exercise  of  reasonable  care. 
Neither  is  it  shown  that  such  defective  and  dangerous 
condition  of  the  track  existed  for  such  length  of  time 
prior  to  the  accident  that  appellant,  in  the  exercise  of 
reasonable  care,  should  have  discovered  and  repaired  it. 
If  it  appeared  by  any  proper  averment  that  appellant 
was  responsible  for  the  act  that  created  the  alleged  de- 
fective and  dangerous  condition  of  the  track,  the  general 
allegation  of  negligence  in  relation  thereto,  in  connec- 
tion with  the  other  averments,  would  be  a  sufficient 
charge  of  negligence  against  appellant  in  the  complaint. 

A  railroad  company  has  the  right  to  make  necessary 
changes  or  repairs  in  its  track,  but  in  making  such 
changes  or  repairs  it  is  required,  in  the  discharge  of  its 
duty  to  its  employes,  to  use  reasonable  care  to  provide 
and  maintain  the  same  in  reasonably  safe  condition  for 
the  performance  of  the  duties  required  of  its  employes. 
In  making  such  changes  or  repairs  in  its  track,  the  rail- 
road company  may  not  be  able  at  all  times,  and  under 
all  circumstances,  by  the  exercise  of  reasonable  care,  to 
keep  every  part  of  the  work  in  its  usual  and  proper  con- 
dition, but  it  ordinarily  would  be  negligence  to  leave 
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such  work  at  any  time  in  an  unfinished  condition  longer 
than  would  be  required,  under  the  circumstances,  in  the 
exercise  of  reasonable  care  and  diligence,  to  complete  the 
necessary  change  or  repairs. 

On  the  question  of  contributory  negligence,  the  com- 
plaint is  sufficient.  It  is  alleged  that  the  unsafe  and 
dangerous  condition  was  unknown  to  said  decedent,  and 
also  that  his  injuries  were  received  without  any  fault  or 
negligence  on  his  part.  He  had  the  right  to  assume  that 
the  track  at  the  point  where  he  attempted  to  couple  the 
cars  was  in  a  reasonably  safe  condition,rand  the  fact  that 
he  might  on  examination,  with  the  aid  of  his  lantern — 
although  the  complaint  does  not  disclose  that  he  had  a 
lantern — have  discovered  the  defective  and  dangerous 
condition  of  the  track  before  he  stepped  thereon  between 
the  cars,  is  not  sufficient  to  charge  him,  as  a  matter  of 
law,  with  contributory  negligence.  It  is  true  the  brake- 
man  was  required  to  exercise  ordinary  care,  and  to  use 
his  senses  in  the  performance  of  his  duties,  but  under 
the  circumstances  disclosed,  and  in  the  light  of  the  aver- 
ments that  he  was  without  fault,  and  that  he  had  no  no- 
tice of  the  unsafe  and  dangerous  condition  of  the  track, 
the  court  can  not  say  the  complaint  shows  that  he  was 
guilty  of  contributory  negligence  on  the  occasion  when 
he  was  injured. 

On  trial  by  a  jury,  a  special  verdict  was  returned  in 
favor  of  appellee,  on  which  judgment  was  rendered 
against  appellant.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  this  ruling  formed  the  basis  of  one 
of  the  errors  assigned  and  discussed. 

Over  the  objection  and  exception  of  appellant,  a  wit- 
ness in  behalf  of  appellee  was  allowed  to  testify  as  a  part 
of  the  red  gestae  to  statements  made  by  the  decedent  after 
he  had  been  moved  to  another  place  two  hundred  feet  or 
more  distant,  and  ten  minutes  at  least  after  he  was  in- 
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jured,  in  relation  to  the  manner  in  which  the  accident 
occurred*  This  was  error.  Citizens'  Street  R.  R.  Co.,  etc^ 
V.  Stoddard,  10  Ind.  App.  278;  Parker  v.  State,  136 
Ind.  284. 

It  is  not  necessary  to  consider  other  questions  dis- 
cussed, as  they  may  not  arise  on  another  triaL 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint,  with  leave  to  amend  at  cost 
of  appellee. 

Filed  Dec.  14,  1894. 


No.  1,483. 

The  State  v,  Ashcraft* 


Criminal  Law. — Unlawful  Sale  of  Intoxicating  Liquors. — Sufficiency  of 
Indictment. — An  indictment  charging  that  defendanfdid  *  *  un- 
lawfully sell  to  *  *  at  and  for  the  price  of  five  cents,  a  less  quan- 
tity than  a  quart  at  a  time,  to  wit,  one  pint  of  *  •  beer,  he  the 
said  *  *  not  then  and  there  having  a  license  under  the  StAte  law 
to  sell  intoxicating  liquors,'*  sufficiently  states  a  criminal  offense. 

From  the  Jay  Circuit  Court. 

R.  H,  Hartford,  Prosecuting  Attorney,  W.  A.  Ketcham, 
Attorney  General,  and  M.  Moores,  Assistant,  for   State. 

Gavin,  J. — ^The  indictment  against  appellee,  omitting 
the  formal  parts,  charged  that  he,  ''on  May  30,  1893,  at 
Jay  county,  Indiana,  did  then  and  there  unlawfully  sell 
to  Grant  Kikendall,  at  and  for  the  price  of  five  cents,  a 
less  quantity  than  a  quart  at  a  time,  to  wit,  one  pint  of 
certain  intoxicating  liquor,  to  wit,  beer;  he,  the  said 
William  Ashcraft,  not  then  and  there  having  a  license 
under  the  State  law  to  sell  intoxicating  liquors," 

To  this  indictment  a  motion  to  quash  was  sustained 
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upon  the  ground,  as  we  are  informed  by  the  prosecuting 
attorney,  that  it  did  not  state  that  the  defendant  did  not 
have  license  to  sell  intoxicating  liquor  **in  quantities 
less  than  a  quart/' 

The  only  license  to  sell  intoxicating  liquors  authorized 
by  our  State  law  is  one  which  permits  the  applicant  to 
sell  them  in  **less  quantities  than  a  quart  at  a  time,  with 
the  privilege  of  permitting  the  same  to  be  drunk  on  the 
premises  as  stated  in  the  aforesaid  notice.*'  R.  S.  1894, 
section  7283;  R.  S.  1881,  section  5318. 

The  statute  declaring  the  offense  and  its  penalty  is 
section  7285,  R.  S.  1894,  and  reads:  *''Any  person,  not 
being  licensed  according  to  the  provisions  of  this  act, 
who  shall  sell  or  barter,  directly  or  indirectly,  any  spir- 
ituous, vinous,  or  malt  liquors  in  a  less  quantity  than  a 
quart  at  a  time,  ♦  ♦  ♦  shall  be  deemed  guilty  of  a 
misdemeanor,"  etc. 

The  indictment  under  consideration  clearly  shows  a 
violation  of  this  section  of  the  statute. 

While  it  would  have  been  proper  and  sufficient  to  have 
averred  that  the  defendant  did  not  have  a  license  under 
the  State  law  to  sell  intoxicating  liquors  *'in  a  less 
quantity  than  a  quart  at  a  time"  {Burke  v.  State ,  52  Ind. 
522),  there  is  nothing  technical  in  this  averment,  which 
requires  that  precise  language  to  be  used.  The  offense 
denounced  by  the  statute  is  selling  intoxicating  liquors 
in  a  less  quantity  than  a  quart  without  a  license  author- 
izing it. 

If  the  party  charged  has  no  license  authorizing  him 
io  sell  intoxicating  liquors  ( as  is  here  averred ) ,  it  fol- 
lows necessarily  that  he  has  none  permitting  him  to  sell 
in  less  quantity  than  a  quart  at  a  time.  The  greater  al- 
ways includes  the  less. 

Under  the  authorities,  the  want  of  a  license  is  suf- 
ficiently charged.     State  v.  Buckner,  52  Ind.  278,  and 
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cases  cited;  State  v.  Wickeyy  57  Ind.  596,  2  Allen,  507,. 
and  cases  cited;  Gillett  Grim.  Law,  section  576. 

In  Howell  v.  State,  4  Ind.  App.  148,  this  court  held 
the  exact  language  of  this  allegation  to  be  a  sufficient 
negation  of  the  possession  of  a  license. 

Judgment  reversed,  with  instruction  to  the  trial  court 
to  overrule  the  motion  to  quai^h. 

Filed  Dec.  14, 1894. 


No.  1,361. 
Heaton  v.  Lynch  et  al. 


Promissory  Note. — Person  Not  Signing  Note,  Compelling  Plaintiff  Uy 
Jifin  as  a  Defendant. — The  payee  of  a  note  can  not  be  compelled  to 
join  as  a  party  a  person  in  a  suit  against  the  maker,  who  receives  a 
part  of  the  proceeds  of  the  note  and  who  agrees  to  pay  such  note. 

Pleading. — Cross-Complaint. — Chancery  Practice. — ^The  code  does  not 
provide  for  a  cross-complaint,  but  the  chancery  practice  of  deter- 
mining the  rights  of  the  parties  on  each  side  of  a  case  is  recognized 
by  our  decisions,  and  in  such  cases  the  rules  of  pleading  and  the 
practice  of  chancery  courts,  as  modified  by  the  spirit  of  the  code» 
govern. 

Same. — Discretionary  Power  of  Court,  Cross- Complaint. — Delaying  Op* 
poidte  Party. — Under  the  statute  providing  that  the  court  "may, 
when  the  justice  of  the  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side  as  between  themselves,"  the 
power  to  determine  a  controversy  between  the  parties  on  the  same 
aide,  as  between  themselves,  is  a  discretionary  one,  and  should  not 
be  exercised  to  the  detriment  of  the  opposing  party  by  delaying  his 
jiKigment.     R.  S.  1881,  section  568. 

Practice. — New  Parties. — A  defendant  to  an  action  can  not  insist 
that  a  new  party  defendant  be  brought  in  to  settle  a  controversy 
purely  among  the  defendants  which  does  not  affect  the  plaintiff. 

Samh. — Sufficiency  of  Petition  to  Bring  in  New  Parties. — ^To  make  a  pe- 
tition sufficient,  under  section  277  (R.  S.  1881),  to  bring  in  a  new 
pHrty,  it  must  be  shown  that  the  party  sought  to  be  brought  in  is  a 
necessary  party,  and  it  must  contain  a  prayer  for  relief. 

Same. — New  Parties. — Demurrer  Sustained  to  a  Cross-Complaint. — "/n- 
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terpleader  CroBS- Complaint ,**  Party  to, — If  a  person  is  only  a  party- 
defendant  to  a  cross-complaint,  and  his  demurrer  is  sustained  to 
such  cross-complaint,  he  can  not  be  required  to  answer  a  separate 
and  distinct  pleading,  called  an  "Interpleader  Cross-Complaint," 
for  he  is  not  a  party  thereto. 
Dkmubbkr. — Argumentativeness, — Argumentativeness  is  not  a  cause 
for  demurrer,  and  to  overrule  a  demurrer  to  an  argumentative  de- 
nial is  not  error.  To  sustain  a  demurrer  to  such  answer  is  not 
erroneous  if  a  general  denial  is  on  file,  under  which  the  same  facts 
can  be  proven. 

From  the  Decatur  Circuit  Court. 

J,  S.  Scobey  and  /.  M.  Sliarp,  for  appellant. 
S.  A,  Bonner,  M.  D.  Tackett  and  B.F.Bennett,  for  ap- 
pellees. 

Rbinhard,  J. — ^The  Citizens'  National  Bank  of  Greens- 
burg,  Indiana,  sued  the  appellant,  Thomas  Heaton,  and 
the  appellee  Lynch  on  a  promissory  note  for  $1,250,  in- 
terest and  attorney's  fee. 

Heaton  appeared  and  filed  what  is  termed  in  the  plead- 
ing a  "cross-complaint,''  averring  that  the  note  sued 
on  was  made  for  a  loan  of  money  by  the  bank  to  him- 
self, Benjamin  F.  Lynch,  and  one  Oliver  Deem,  and  that 
said  parties  borrowed  said  money  from  said  bank  for 
their  equal  and  joint  use  and  benefit,  and  that  they  each 
equally  owe  and  ought  to  pay  the  same,  share  and  share 
alike,  but  that  the  name  of  said  Deem  is  not  upon  said 
note  as  a  maker  thereof,  he  not  being  present  at  the 
tune. 

He  prayed  that  Deem  be  made  a  party  to  the  action, 
for  process  against  Kim,  and  that  he  be  required  to  an- 
swer, and  for  all  proper  relief. 

He  further  prayed  that  Lynch  be  made  a  party  and 
be  required  to  answer. 

Subsequently  Heaton  filed  a  second  paragraph  of 
pleading  which  he  likewise  denominates  a  "cross-com- 
plaint," setting  forth  the  facts  more  fully  than  in  the 
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first  paragraph,  and  averring  that  the  money  for  which 
the  note  was  given  was  borrowed  by  said  Heaton,  Lynch, 
and  Deem  for  their  joint  and  equal  use  and  benefit  for 
the  payment  of  certain  machinery  used  by  them  in  part- 
nership in  the  business  of  boring  c^nd  constructing  gas 
and  oil  wells;  that  Deem  was  not  present,  and  did  not 
personally  sign  said  note,  the  bank  being  willing  to 
make  the  loan  on  the  credit  of  the  names  of  said  Heaton 
and  Lynch;  that  the  said  three  partners  did  not  use  any 
partnership  or  firm  name  in  the  transaction  of  their 
partnership  business,  but  used  their  individual  names, 
etc.  There  was  a  prayer  that  Lynch  and  Deem  ''be 
made  defendants  to  this  cross-complaint,  and  that  any 
judgment  hereon  and  on  said  note  rendered,  be  rendered 
equally,  share  and  share  alike,  against  said  Heaton, 
Lynch,  and  Deem,  and  for  all  other  proper  relief." 

Lynch  and  Deem  filed  separate  demurrers  to  each  of 
these  pleadings.  The  demurrers  were  sustained,  and  the 
appellant  excepted.  These  rulings  are  assigned  as 
errors. 

If  the  first  paragraph  of  this  pleading  is  sufficient  to 
withstand  the  demurrer,  it  must  be  good  either  as  an 
answer,  a  cross-complaint  or  a  petition  to  make  a  new 
party.  In  order  to  be  good  as  an  answer,  the  averments 
of  the  pleading  must  constitute  a  bar  to  the  matters 
averred  in  the  complaint.  A  mere  glance  at  the  plead- 
ing will  disclose  that  it  contains  nothing  in  bar  of  the 
action.  Indeed,  it  does  not  profess  to  do  so.  As  an  an- 
swer it  is  clearly  insufficient.  Is  the  paragraph  good  as 
a  cross-complaint?  A  pleading  filed  by  one  defendant 
against  one  or  more  codefendants,  and  showing  that  he 
is  entitled  to  relief  against  him  or  them  is  a  cross-com- 
plaint. Browning  v.  Merritt,  61  Ind.  425;  Wright  v. 
Anderson,  117  Ind.  349. 

When  such  a  pleading  is  filed  by  one  defendant  against 
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one  or  more  codefendants  and  another  who  is  not  a  de- 
fendant, showing  that  the  cross-complainant  is  entitled  to 
relief  against  such  parties  as  to  matters  not  apparent  on 
the  face  of  the  complaint,  it  is  necessary  that  such  new 
party  should  be  made  a  defendent,  and  process  should 
issue  against  him.     Swift  v.  Brumfieldy  76  Ind.  472. 

Properly  speaking,  there  is  no  such  pleading  known  to 
our  code  as  a  cross-complaint.  If  the  cross-proceeding 
be  against  the  plaintiff,  and  grows  out  of  the  matters 
averred  in  the  complaint  as  constituting  the  cause  of 
action,  it  is  a  counter-claim.  But,  notwithstanding  the 
ailence  of  our  code  upon  the  subject  of  cross-complaint, 
the  chancery  practice  of  determining  the  rights  of  the 
parties  on  each  side  of  a  case  is  clearly  recognized  by  our 
decisions,  and  in  such  cases  the  rules  of  pleading,  and 
practice  of  chancery  courts,  as  modified  by  the  spirit  of 
the  code,  govern.  Fletcher  v.  Holmes,  25  Ind.  458; 
Pomeroy  Rem.,  sections  806,  807,  808;  Bliss  Code  PI., 
section  390. 

Hence,  it  has  become  the  established  practice  of  our 
courts  that  cross-actions  may  be  resorted  to  between  par- 
ties on  the  same  side  of  a  case,  and  the  pleading  filed 
in  instituting  such  cross-action  is  known  under  our 
practice  as  a  cross-complaint.  While  the  mode  of  pro- 
cedure is  not  prescribed  by  the  code,  and  the  chancery 
practice  is  proper  to  be  resorted  to  in  such  proceedings, 
the  basis  of  the  procedure  is  nevertheless  found  in  the 
statute  (R.  S.  1894,  section  577;  R.  S.  1881,  section 
568),  which  provides  that  the  court  "may,  when  the 
justice  of  the  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side  as  between  themselves. '' 
Under  this  provision,  it  has  been  held  that  the  power  to 
determine  a  controversy  between  parties  on  the  same 
side,  as  between  themselves,  is  a  discretionary  one,  and 
should  not  be  exercised  to  the  detriment  of  the  opposing 
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party,  by  delaying  his  judgment.  Manning  v.  Gasharie, 
27  Ind.  399. 

While  this  is  the  rule  as  applied  to  parties  already  in 
court,  it  is  further  true  that  the  liberal  provisions  of  our 
code  for  making  new  parties  defendant,  at  the  instance 
of  one  already  a  defendant,  may  not  be  invoked  when 
the  controversy  between  such  defendant  and  new  party 
is  purely  between  themselves  and  could  not  affect  the 
right  of  the  plaintiff  to  recover.  Fischer  v.  Holmes ,  123 
Ind.  525;  Frear  v.  Bryan,  12  Ind.  343;  Bennett  v.  Matt- 
ingly,  110  Ind.  197. 

In  the  present  case,  it  is  quite  apparent  from  the  first 
paragraph  of  the  pleading  under  consideration,  we  think, 
that  there  was  no  unity  of  interest  between  the  plaintiff 
and  Deem.  The  latter,  according  to  the  averments  of 
this  paragraph,  was  not  a  party  to  the  contract  between 
the  bank  and  the  makers  of  the  note.  It  is  true  that  it 
is  alleged  that  the  note  was  made  for  a  loan  of  money  by 
the  bank  to  Heaton,  Lynch  and  Deem  for  their  equal 
and  joint  use  and  benefit,  but  it  is  not  shown  that  Deem 
was  a  maker  of  the  note,  or  ever  agreed  to  pay  the  same, 
or  was  in  any  way  connected  with  its  execution,  but  it 
is  expressly  averred  that  he  was  not  present  and  '*is  not 
upon  said  note  as  a  maker  thereof."  What  the  arrange- 
ment may  have  been  between  Heaton,  Lynch  and  Deem 
can  not  affect  the  bank,  unless  Deem  was  in  some  way  a 
party  to  the  contract  with  it.  It  may  be  true  that  the 
loan  was  made  to  all  three  of  the  parties,  and  yet  if  the 
bank  chose  to  accept  the  note  of  two  of  them,  and  these 
were  willing  to  and  did  execute  such  note,  we  are  unable 
to  see  upon  what  principle  the  bank  could  be  compelled 
to  pursue  Deem  for  any  portion  of  the  money  for  which 
the  note  was  given.  How  can  Deem  be  made  liable  to 
pay  any  portion  of  a  note,  attorney's  fee  and  interest 
included,  when  it  is  not  shown  that  he  ever  executed  it. 
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and  his  name  not  only  does  not  appear  to  it,  but  it  is  af- 
firmatively shown  that  he  had  nothing  to  do  with  its 
execution?  He  may,  indeed,  be  liable  to  the  makers  in 
a  separate  action,  if  it  be  shown  that  the  money  was  ob- 
tained in  part  for  his  benefit,  or  used  in  an  enterprise 
in  which  he  was  jointly  interested  with  them.  But  this 
does  not  concern  the  plaintiff  and  is  a  matter  purely  be- 
tween the  defendants  and  Deem.  We  do  not  think, 
therefore,  that  the  court  erred  in  sustaining  the  demurrer 
to  the  paragraph  under  consideration. 

Nor  was  it  suflBcient  as  a  petition  to  make  a  new  party. 

By  section  278,  R.  S.  1894  (R.  S.  1881,  section  277), 
it  is  provided  that  **when  it  is  necessary  for  the  defend- 
ant to  bring  a  new  party  before  the  court,  he  may  state 
the  matter  relating  thereto  in  his  answer,  and  demand 
relief;  and  thereupon  a  summons  shall  issue  and  other 
proceedings  be  had  against  him  as  if  such  matter  had 
been  exhibited  in  the  original  complaint." 

To  make  a  petition,  or  "answer,"  as  it  is  denominated, 
sufficient,  under  this  section,  two  things  must  appear  in 
its  contents:  It  must  be  shown  that  the  party  sought  to 
be  brought  in  is  a,  necessary  party,  and  there  must  be  a 
prayer  for  relief.     Conklin  v.  Bowman y  11  Ind.  254. 

As  both  of  these  essential  elements  are  absent,  the  pa- 
per, as  a  petition,  is  insufficient  under  the  section  re- 
ferred to.  Deem  was  not  a  necessary  party,  for  he  was 
not  a  party  at  all  to  the  contract  declared  upon. 

The  appellant  insists,  however,  that  Deem  should  have 
been  made  a  party  under  section  273,  R.  S.  1894  (R.  S. 
1881,  section  272)  which  provides  that  when  a  com- 
plete determination  of  the  controversy  can  not  be  had 
without  the  presence  of  other  parties,  the  court  must 
cause  them  to  be  joined  as  proper  parties. 

It  is  sufficient  to  say,  in  answer  to  this  position,  that 
the  controversy  in  litigation,  i.  e,,  the  promissory  note 
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in  suit,  could  be  fully  decided  upon  between  the  parties 
to  the  same  without  bringing  in  a  stranger  to  the  con- 
tract. 

The  rule  already  stated,  that  a  new  party  should  not 
be  made  merely  for  the  purpose  of  settling  matters  be- 
tween him  and  the  defendant  or  defendants,  is  fully  ap- 
plicable to  this  section.  Frear  v.  Bryan,  supra;  Fischer 
V.  Holmes,  supra;  Bennett  v.  Mattingly,  supra. 

The  appellant  has  an  ample  remedy  against  Deem,  af- 
ter payment  of  the  judgment-,  by  a  suit  for  contribution. 
We  think  the  first  paragraph  of  this  so  called  cross-com- 
plaint was  insufficient  for  any  purpose,  and  that  the 
court  did  not  err  in  sustaining  a  demurrer  to  it. 

As  to  the  second  paragraph  of  this  pleading,  the  rec- 
ord shows  that  after  the  sustaining  of  the  demurrer  to  it, 
the  appellant  filed  an  amended  second  paragraph,  and 
this  (amended)  paragraph  was  left  out  of  the  record  by 
order  of  the  appellant.  The  filing  of  the  amended  para- 
graph took  the  original  out  of  the  record.  Elliott's  App. 
Proced.,  sections  595,  683. 

There  is  no  discussion  in  appellant's  brief  as  to  the 
sufficiency  of  the  amended  paragraph,  but  even  if  there 
were,  it  would  not  avail  him,  as  the  pleading  is  not  in 
the  record.  It  is  the  duty  of  an  appellant  to  bring  into 
the  record  every  proceeding  and  ruling  upon  which  he 
predicates  error,  as  otherwise  the  presumption  is  con- 
clusively in  favor  of  the  correctness  of  the  ruling  of  the 
trial  court.     Elliott's  App.  Proced.,  section  195. 

Hence,  if  any  error  was  committed  upon  this  ruling,  it 
is  not  available. 

Lynch  filed  a  cross-complaint  against  Heaton  and  the 
bank,  alleging  that  he  was  only  a  surety  on  the  note  for 
Heaton.  To  this  pleading,  Heaton  filed  an  answer  in 
two  paragraphs,  the  first  being  a  general  denial.  In  the 
amended  second  paragraph  he  averred  that  the  debt  sued 


^^Asqpi*"*.' 


NOVEMBER  TERM,  1894.  415 

Heaton  v.  Lynch  et  al. 

on  was  a  partnership  transaction  between  Heaton,  Lynch 
and  Deem;  that  it  was  given  to  meet  a  partnership  debt 
for  certain  machinery  used  in  boring  gas,  oil  and  other 
wells,  and  that  all  three  of  said  alleged  partners  were 
equally  liable  thereon. 

There  was  a  prayer  ''that  said  Deem,  who  has  been 
made  a  defendant  in  this  cause,  and  has  pleaded  there* 
in,  be  ruled  to  answer  said  cross-complaint  and  all  the 
premises,  and  that  any  judgment  herein  rendered  be  an 
equal  one  against  said  three  parties,  and  for  all  other  re- 
lief.'' To  this  paragraph  Deem  filed  a  demurrer,  and 
it  was  sustained.  This,  the  appellant  insists,  was  re- 
versible error. 

The  appellee's  counsel  contend,  on  the  other  hand, 
that  the  pleading  referred  to  was  at  most  but  an  argu- 
mentative denial,  and  that  any  evidence  that  was  proper 
to  be  given  in  its  support  was  fully  available,  and  was 
in  fact  given  under  the  general  denial.  There  was  no 
prayer  to  make  Deem  a  party  defendant,  but,  as  has  been 
shown,  it  was  assumed  and  averred  that  Deem  was  al- 
ready a  party,  and  had  pleaded  in  the  cause.  The  only 
appearance  by  Deem,  as  we  have  seen,  was  the  filing  of 
his  demurrer  to  Heaton 's  cross-complaint,  which  was 
sustained,  and  Deem  went  out  of  court.  He  was,  there- 
fore, not  a  party  to  the  pleading  denominated  as  an  "in- 
terpleader-cross-complaint," and  could  not  be  required 
to  take  notice  of  the  same. 

As  to  Lynch,  we  are  of  opinion  that  his  counsel's  con- 
tention that  the  second  paragraph  of  this  pleading  was  but 
an  argumentative  denial  must  prevail.  It  is  true  that 
argumentativeness  is  not  a  cause  for  demurrer,  and 
hence  if  a  demurrer  to  an  argumentative  denial  be  over- 
ruled there  is  no  available  error.  But  where  a  demurrer 
to  an  argumentative  denial  is  sustained,  and  there  is  also 
a  general   denial  under  which   the  same   facts  may  be 
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given  in  evidence,  it  is  not  error  to  sustain  the  demurrer 
to  such  argumentative  deniaL  Tewkabury  v.  Howard, 
138  Ind.  103;  Meaaick  v.  Midland  R.  W.Cc,  128  Ind.  81. 

The  third  specification  of  errors  calls  in  question  the 
correctness  of  the  court's  ruling  in  sustaining  the  de- 
murrers of  the  appellees  to  the  **  interpleader  cross-com- 
plaint' '  of  the  appellant.  This  pleading  is  but  a  repetition, 
in  a  more  extended  form,  of  the  first  paragraph  of 
Heaton 's  cross-complaint,  and  for  the  reasons  already 
stated,  in  passing  upon  the  ruling  of  the  court  as  to  the 
sufficiency  of  that  instrument,  must  be  held  insufficient 
also.  It  expressly  shows  that  Deem  was  not  a  party  to 
the  contract  with  the  bank,  whatever  may  have  been  the 
arrangements  and  relations  between  Heaton,  Lynch  and 
Deem  as  to  the  debt  for  which  the  note  was  given.  Deem 
was  not  a  necessary  party  to  this  pleading,  and  as  to 
Lynch  it  states  no  cause  of  action  against  him. 

The  fourth  and  last  assignment  of  errors  relates  to  the 
ruling  of  the  court  in  striking  out  the  pleading  just  re- 
ferred to.  The  disposition  of  the  question  upon  the  de- 
murrer must  at  all  events  settle  this  point  also.  But 
there  is  another  reason  why  this  assignment  can  not 
avail  the  appellant.  While  the  record  discloses  the  filing 
of  the  motion  it  nowhere  appears  that  it  was  ever  ruled 
upon  by  the  court.  Appellee's  counsel  claim  that  the 
motion  was  never  submitted  to  the  court.  As  the  record 
shows  no  ruling,  there  is  nothing  to  review. 

We  have  thus  examined  all  the  alleged  errors  dis- 
cussed by  counsel,  and  find  no  cause  for  a  reversal. 

Judgment  affirmed. 

Gavin,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Filed  Sept.  26, 1894;  petition  for  rehearing  overruled  Nov.  27, 1894. 
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No.  1,401. 
Bozarth  v.  Mallett. 

metU. — Clerical  Error. — The  appellate  tribanal  oftentimes  disregards 
manifest  clerical  mistakes ;  yet  it  can  not,  under  this  guise,  supply 
a  material  averment  entirely  omitted  from  the  complaint. 

Pleading. — Complaint.— By  Assignee. — A  complaint  by  assignee  of  a 
cause  of  action  must,  to  be  good,  show  an  assignment  to  plaintiff. 

€amb. — Complaint. — Failure  to  Show  Cause  of  Action  in  Plaintiff. — A 
complaint  must  show  cause  of  action  in  favor  of  plaintiff,  else  it 
will  be  insufficient  on  demurrer  for  want  of  facts. 

From  the  Porter  Circuit  Court. 
N.  J.  Bozarth,  for  appellant. 
A.  D.  Bartholomew y  for  appellee. 

Gavin,  J. — ^This  suit  was  brought  by  the  appellee  to 
foreclose  a  street-assessment  lien.  It  is  asserted  by  ap- 
pellant that  the  only  proper  mode  of  collecting  such  as- 
sessments is  by  following  the  provisions  of  section  4298, 
R.  S.  1894.  In  this  we  think  he  is  in  error.  It  is  ex- 
pressly stated  in  section  4294  that  as  to  those  assessed 
more  than  $50,  who  do  not  elect  to  take  the  benefit  of 
the  ten  years'  time  allowed  them,  and  those  whose  as- 
sessments are  less  than  $50,  the  assessments  **may  be 
-collected  according  to  the  provisions  of  amended  section 
10  of  this  act  (being  said  section  4298),  or  the  contractor 
or  his  assigns  may  foreclose  such  assessment  as  a  mort- 
gage is  foreclosed,  in  any  court  of  competent  jurisdic- 
tion." 

As  claimed  by  appellee,  this  action  was  founded  upon 
the  assessment  and  not  upon  the  contract  for  the  im- 
provement nor  the  order  given  to  the  contractors  for  the 
contract  price  of  the  work.  Dugger  v.  Hicksy  11  Ind. 
App.  374;    Van  Sickle  v.  Belknap,  129  Ind.  558. 

This  being  true  the  order  filed  as  an  exhibit  can  not 
be  looked  to  to  aid  any  defective  averment  of  the  plead- 
ing. Fuller  V.  CoXy  135  Ind.  46,  and  cases  there  cited. 
Vol.  11—27 
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It  is  claimed  by  appellant  that  his  demurrer,  for  want 
of  facts,  should  have  been  sustained,  because  it  appears 
from  the  averments  of  the  complaint  that  the  firm  of  L. 
Frakes  &  Co.  were  the  contractors  who  did  the  work  and 
that  they  sold  and  assigned  the  order  issued  to  them  for 
the  work  to  "Eggleston,  Mallett  &  Brawsell,*'  but  there 
is  no  allegation  of  an  assignment  from  this  firm  to  the 
plaintiff,  nor  is  there  any  other  averment  of  an  assign- 
ment of  the  assessment  or  the  money  due  upon  it  other 
than  as  may  be  inferred  from  this  averment. 

This  position  we  are  compelled  to  sustain.  It  is  prob- 
able that  the  omission  of  such  an  allegation  results  from 
the  oversight  of  counsel  in  preparing  the  complaint  or 
from  the  want  of  care  of  the  typewriter  in  preparing  tho 
transcript,  yet  we  must  take  the  transcript  as  we  find  it. 

While  this  court  will  oftentimes  disregard  manifest 
clerical  mistakes,  yet  we  can  not  under  this  guise  sup- 
ply such  a  material  averment  entirely  lacking  in  the 
complaint. 

Appellee  seeks  to  avoid  the  catastrophe  by  taking  the 
position  that  it  is  simply  a  question  of  defect  of  partiea 
defendant  (Bozarth  being  the  sole  defendant),  which  is 
waived  by  failure  to  present  it  specifically  as  a  cause  of 
demurrer.     This  contention  can  not  be  sustained. 

A  demurrer  for  want  of  sufiicient  facts  being  the  fifth 
statutory  ground  under  section  339,  R.  S.  1881,  calls  in 
question  not  only  whether  or  not  a  cause  of  action  is 
stated  against  defendant  in  favor  of  any  one,  but  alse 
whether  any  cause  of  action  is  stated  in  favor  of  the 
plaintiff  which  she  is  entitled  to  sue  upon  and  enforce. 
Louisville y  etc.,  R,  R.  Co.  v.  LohgeSy  6  Ind.  App.  288 j 
Farris  v.  JoneSy  112  Ind.  498;  Board,  etc.,  v.  Kimberlin, 
108  Ind.  449;  Frazer  y.  State,  for  Use,  106  Ind.  471; 
Walker,  Admx,,  v.  Heller,  104  Ind.  327;  Pence  v.  Aughe, 
Guar.,  101  Ind.  317;  Bond  v.  Armstrong,  88  Ind.  65. 
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The  allegations  of  this  complaint  leave  whatever  cause 
of  action  does  exist  upon  the  facts  pleaded  in  the  firm  of 
Eggleston,  Mallett  &  Browsell  and  not  in  the  plaintiff, 
and  is  therefore  bad.  Holman  v.  Langtree,  40  Ind.  349; 
Green  v.  Louthain,  49  Ind.  139;  Richardsony.  Snider,  72 
Ind.  425;  Derry  v.  Morrison,  8  Ind.  App.  50. 

A  number  of  other  objections  are  urged  to  the  com- 
plaint, such  as  that  it  fails  to  aver  directly  that  the  ap- 
pellant's property  bordered  upon  the  part  of  the  street 
improved,  or  that  the  work  was  completed  according  to 
the  contract. 

It  may  also  be  added  that  it  does  not  appear  most  sat- 
isfactorily that  the  appellant  came  within  either  of  the 
two  classes  against  whom  foreclosure  was  authorized  under 
section  4294,  supra.  What  weight  should  be  given  to  these 
and  some  other 'objections  urged  w.e  need  not  not  now 
determine,  since  any  doubt  may  be  easily  removed  by 
amendments  which  will  probably  be  made. 

The  judgment  is  reversed,  with  instructions  to  sustain 
the  demurrer  to  the  complaint,  with  leave  to  amend. 

Piled  Dee.  18, 1894. 


No.  1,357. 
Bartlett,  Executor,  v.  Burden. 

Afpbllatb  Court  Practice. — Weight  of  Evidence, — Preponderance,-^ 
The  appellate  tribunal  will  not  weigh  conflicting  evidence  and  de- 
termine which  side  has  the  preponderance. 

Same. — Excessive  Recovery, — Question,  How  Baised, — Before  the  ques. 
tion  of  excessive  recovery  can  be  raised  on  appeal,  it  must  first  have 
been  made  the  ground  of  a  motion  for  a  new  trial. 

Same. — Arg^imentin  Support  of  Error  Assigned. — WTiat  not  Sufficient. — 
To  simply  state  that  instructions  do  not  state  the  law,  and  should 
not  have  been  given,  without  presenting  any  argument  pointing  out 
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wherein  they  are  erroneous,  or  citing  any  authorities  in  support  of 
the  assertion,  is  not  such  discussion  of  the  question  as  will  be 
deemed  sufficient  to  require  its  consideration. 

Witness. — Claimant  Against  Decedent's  Estate, — When  Competent.— 
Where  a  claimant  has  been  called  to  the  witness  stand,  and  was 
sworn  and  testified  as  a  witness  for  the  decedent's  estate,  the  bar- 
rier to  her  competency  as  a  witness  was  removed,  and  she  may  tes- 
tify in  her  own  behalf. 

EviDBNCE. — Tax-assessmeni  List. —  When  Properly  Excluded. — Where, 
in  an  action  on  a  claim  against  a  decedent's  estate  the  preliminary 
proof  shows  that  the  assessment  list  offered  in  evidence  against  the 
claimant  was  not  hers,  and  that  she  did  not  sign  it,  there  was  no 
error  in  excluding  the  tax  list  from  the  evidence. 

From  Delaware  Circuit  Court. 

J.  N.  Templer  and  E.  R.  TempleVy  for  appellant. 
J.  W.  Ryan  and  W.  A.  Tftompson,  for  appellee. 

Ross,  C.  J. — -The  appellee  filed  a  claim  consisting  of 
notes  and  accounts  against  the  estate  of  her  deceased 
husband,  Nehemiah  Burden,  amounting  to  twenty-eight 
hundred  and  two  dollars  and  fifteen  cents.  Of  this 
claim  the  appellant  allowed  the  sum  of  ten  hundred  and 
forty-three  dollars  and  fifty  cents  and  rejected  the  bal- 
ance. The  appellee  refusing  to  accept  the  allowance, 
the  claim  was  transferred  to  the  issue  docket,  and  upon 
atrial  by  jury  was  awarded  twenty-seven  hundred  dollars. 
The  court,  after  overruling  appellant's  motion  for  a  new 
trial,  rendered  judgment  on  the  verdict. 

It  is  insisted  by  counsel  that  the  verdict  of  the  jury  is 
not  sustained  by  sufficient  evidence'.  In  support  of  this 
contention  counsel  say:  "It  is  a  fundamentaL principle 
of  our  law  that  in  order  to  recover  in  a  civil  action,  the 
plaintiff  must  do  so  by  a  preponderance  of  the  evidence." 
Then,  after  calling  attention  to  the  testimony  of  a  num- 
ber of  witnesses  concerning  the  genuineness  of  one  of 
the  notes  embraced  in  the  claim,  continuing,  say:  "Now, 
out  of  this  list  of  witnesses  two  give  their  opinion  that 
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the  note  in  controversy  was'  the  note  of  the  decedent, 
while  three,  who  are  best  calculated  to  know  all  about 
his  signature,  testified  that  in  their  -opinion  it  was  not 
his  signature,  and  not  his  note." 

Counsel,  in  pursuing  this  line  of  argument,  seemed  to 
have  overlooked  the  rule  which  prevails  in  this  court 
relative  to  the  court's  right  to  consider  the  conflicting 
evidence  and  determine  upon  which  side  it  preponder- 
ates, hence  we  will  repeat  that  this  court  never  attempts 
to  weigh  conflicting  evidence  and  determine  which  side 
has  the  preponderance.  That  is  the  province  of  the 
jury,  and  when  they  have  once  decided  and  their  de- 
cision has  received  the  approval  of  the  trial  court,  this 
court  will  not  disturb  the  verdict  and  judgment  on  the 
weight  of  the  evidence. 

In  this  case  there  is  some  evidence  to  sustain  the  ver- 
dict. The  question  which  counsel  seek  to  raise  is  the 
excessive  amount  of  the  recovery.  To  raise  that  question 
properly  the  motion  for  a  new  trial  should  have  stated 
as  one  of  the  reasons  therefor  that  there  was  error  in  the 
assessment  of  the  amount  of  recovery,  the  same  being 
too  large.  No  such  reason  was  assigned  in  the  motion 
for  a  new  trial  filed  in  this  cause. 

The  eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth, 
nineteenth,  twentieth, twenty-first,  twenty-second,  twenty- 
third,  twenty-fourth,  twenty-fifth  and  twenty-sixth  causes 
in  the  motion  for  a  new  trial  relate  to  the  giving  of  in- 
structions, but  counsel  in  urging  the  incorrectness  of 
these  instructions,  simply  say:  *'\Ve  believe  that  in- 
structions 6,  7,  9,  13  and  15  are  wrong  and  the  court 
erred  in  giving  them.''  To  simply  state  that  instruc- 
tions do  not  state  the  law  and  should  not  have  been 
given,  without  either  presenting  any  argument  pointing 
out  wherein  they  are  erroneous  or  citing  any  authorities 
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in  support  of  the  assertion,  is  not  such  a  discussion  of 
the  question  as  will  be  deemed  sufficient  to  require  its 
consideration  by  this  court.  Unless  a  question  is  argued 
in  counsel's  brief  it  will  be  deemed  waived. 

It  is  next  urged  that  the  court  erred  in  permitting  ap- 
pellee to  testify  in  her  own  behalf. 

In  this  we  think  there  was  no  error  for  the  reason, 
first,  that  she  was  called  to  the  stand,  sworn  and  testified 
as  a  witness  for  the  appellant,  thus  removing  the  barrier 
to  her  competency  as  a  witness  imposed  by  section  506, 
R.  S.  1894;  and  second,  because  no  proper  objection  was 
made  to  her  testifying,  and  exception  saved. 

Neither  was  there  any  error  in  refusing  to  admit  in 
evidence  the  tax  assessment  list  offered  by  appellant,  for 
the  reason  that  the  proof  made  by  appellant,  preliminary 
to  the  introduction  of  the  assessment  sheet,  showed  that 
the  same  was  not  hers  and  that  she  did  not  sign  it.  If 
she  did  not  make  it,  either  personally  or  through  some 
one  authorized  to  act  for  her,  it  was  not  competent  as 
evidence  against  her. 

A  careful  examination  of  the  record  in  this  case  con- 
vinces us  that  the  cause  was  fairly  tried  in  the  court  be- 
low and  a  just  result  reached. 

We  find  no  error  for  which  the  judgment  of  the  court 
below  should  be  reversed. 

Judgment  affirmed. 

Lotz,  J.,  took  no  part  in  this  decision. 

Filed  Dec.  13, 1894. 
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No.  1,306. 

The   Cleveland    Stone    Company   v.   The   Monroe 
County  Oolitic  Sto^e  Company. 

Assignment  of  Errors. — Independent  Assignment, — Overruling  Motion 
to  Strike  Out. — JVo<  Ground  for  New  Trial,— The  overruling  of  a 
motion  to  strike  out  a  complaint  is  not  proper  cause  for  a  new  trial, 
but  must  be  asserted  by  independent  assignment  of  error. 

Appearance. — General. — Jurisdiction  of  Person, — If  a  party  has  entered 
a  full  appearance  to  an  action,  no  error  can  be  predicated  upon  the 
overruling  of  a  demurrer  to  the  amended  complaint,  upon  the 
ground  that  the  court  had  no  jurisdiction  of  the  person  of  the 
plaintiff. 

Interrogatories  to  Jury. — Befusal  to  Submit. — W?ien  not  Error. — 
Becord. — Where  the  record  does  not  show  that  interrogatories  were 
presented  to  the  court  before  the  commencement  of  the  argument, 
there  was  no  error  in  refusing  to  submit  them  to  the  jury. 

From  the  Lawrence  Circuit  Court. 
M.  F.  Dunn,  for  appellant. 

/.  H.  Louden,  W,  H.  Martin  ^nd  T.  J.  Louden,  for 
appellee. 

Gavin,  J. — ^The  appellee  brought  suit  against  appel- 
lant, a  nonresident  corporation,  by  complaint  and  at- 
tachment, in  the  Monroe  Circuit  Court,  recovering  judg- 
ment by  default.  Appellant  afterward  appeared,  pro- 
cured the  default  to  be  set  aside  and  obtained  leave  to 
defend  the  action. 

A  rule  to  answer  was  entered,  whereupon  the  venue  of 
the  cause  was,  upon  appellant's  aflSdavit  and  motion, 
changed  to  Lawrence  county,  where  the  appellee,  by 
leave  of  court  and  over  appellant's  objection,  filed  an 
amended  complaint,  which  the  appellant  ineffectually 
sought,  by  motion,  to  have  stricken  out.  The  correct- 
ness of  the  court's  action  in  these  respects  has  not  been 
challenged  by  any  assignment  of  error  in  this  court.  No 
question  is  therefore  presented  with  reference  to  them. 


r 
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Such  rulings  relative  to  the  pleadings  were  not  proper 
causes  £or  new  trial.  They  did  not  directly  relate  to 
matters  connected  with  the  trial,  and  therefore  belong  to 
the  class  of  rulings  in  which  error  must  be  asserted  by 
independent  assignment  of.  error,  such  as  motions  to 
strike  out,  to  compel  answers  to  interrogatories  to  be 
made  more  specific,  and  the  like.  Ringgenberg  v.  Hart- 
man,  102  Ind.  537;  Reed  v.  Spayde,  56  Ind.  394;  Bow- 
maa  v.  Phillips,  47  Ind.  341;  Hamilton  v.  ElkinSy  46 
Ind.  213;  Elliott's  App.  Proced.,  section  846.  j 

The  issues  were  closed  by  an  answer  of  general  denial 
'with  several  aflBirmative  paragraphs  and  also  a  counter- 
claim with  proper  pleadings  thereto.  The  trial  resulted 
in  a  verdict  for  appellee  for  $901,  upon  which  judgment 
was  entered  over  appellant's  motion  for  a  new  trial  and 
exceptions. 

No  error  can  be  predicated  upon  the  action  of  the  court 
in  the  overruling  of  th^  demurrer  to  the  amended  com- 
plaint, upon  the  ground  that  the  court  had  no  jurisdic* 
tion  of  the  person  of  the  appellant,  because  it  had  already 
entered  a  full  appearance  to  the  action.  This  having 
been  done,  it  was  too  late  to  question  the  jurisdiction. 
Nysewander  v.  Lowman,  124  Ind.  584. 

The  decision  in  this  case  sustains  the  ruling  of  the 
trial  court  in  permitting  the  filing  of  the  amended  com- 
plaint. 

The  only  other  assignment  of  error  argued  by  counsel 
brings  to  our  consideration  the  motion  for  a  new  trial. 

The  complaint  counts  upon  a  written  contract,  by  the 
terms  of  which  appellant  bought  from  appellee  ninety 
thousand  cubic  feet  of  No.  1  limestone  from  their  quarry 
in  Monroe  county,  Indiana,  to  be  delivered  f.  o.  b.  cars 
at  said  quarry  at  certain  fixed  prices,  all  to  be  furnished 
by  December  1,  1891,  to  be  shipped  in  the  name  of  ap- 
pellant and  *'to  be  in  good  merchantable  condition." 
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It  also  provided  that  appellant  was  not  to  permit  mora 
than  8,000  feet  of  stone  to  accumulate  at  the  quarif^  at  any 
one  time. 

Appellee  sought  to  recover  for  stone  furnished  and  not 
paid  for,  $751,  with  the  further  sum  of  $300  for  dam- 
ages resulting  from  appellant's  failure  to  order  stone  fast 
enough  to  prevent  its  accumulating  in  the  quarry  in  an 
amount  in  excess  of  8,000  feet,  whereby  appellee  was  put 
to  expense  in  moving  it  about  the  quarry. 

We  are  of  opinion  that  the  court  was  right  in  its  con- 
struction  of  the  contract,  in  holding  that  it  required  ap- 
pellee to  deliver  No.  1  merchantable  stone  on  the  cars  at 
appellee's  quarry.  If  the  stone  was  No.  1  and  in  mer- 
chantable condition  there  and  then,  the  contract  was 
complied  with. 

This  question  was  properly  submitted  to  the  jury  with 
explicit  instruction  [to  take  into  consideration  the  fact, 
if  proved,  that  the  stone  froze  or  burst  upon  its  arrival 
at  Chicago. 

Had  appellee  been  required,  by  its  contract,  to  deliver 
the  stone  in  Chicago,  then  the  question  might  well  be 
whether  the  stone  was  merchantable  upon  its  delivery 
there.     Such,  however,  is  not  the  agreement. 

Counsel  criticise  the  position  taken  by  the  trial  court, 
saying  that  it  entirely  disregarded  the  presence  of  latent 
defects,  and  authorized  a  recovery  if  the  stone  was?  ap- 
parently  sound  with  no  visible  defects.  The  charges 
given  do  not  seem  to  us  susceptible  of  this  interpretation. 

The  authorities  sustain  appellee^s  contention  that  there 
was  no  error  in  the  refusal  of  the  court  to  submit  certain 
interrogatories  to  the  jury,  because  the  record  does  not 
disclose  that  they  were  presented  to  the  court  before  the 
commencement  of  the  argument.  Morris  v.  Morris^  110 
Ind.  341;  Sherfey,  Admr.,  v.  Evansville,  etc.,  JR.  R.  Cu., 
121  Ind.  427. 
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Whether  or  not  the  stone  delivered  was  such  as  was 
called  {or  by  the  contract,  was  a  disputed  question  as  to 
which  the  evidence  was  conflicting.  We  can  not,  there- 
fore, disturb  the  finding  of  the  jury  upon  this  fact. 

We  find  in  the  record  no  cause  for  reversal. 

Judgment  affirmed. 

Filed  Dec.  12, 1894. 


No.  1,385. 
Brown  v.  Harness. 


Arbitration. --AtBard.— When  Upheid,— Intendment^  Technical  Objec- 
tions:— When  an  award  has  been  made  by  arbitrators,  the  policy  of 
the  law  forbids  that  the  controversy  should  again  be  opened,  except 
it  be  impeached  by  fraud,  corruption,  partiality,  or  undue  means, 
or  other  misconduct  on  the  part  of  the  arbitrators ;  and  for  the  pur- 
pose of  sustaining  an  award,  technical  objections  should  be  disre- 
garded, and  every  fair  intendment  should  be  drawn  to  uphold  it. 

Same. — Correcting  or  Modifying  Award  After  it  has  been  Filed  in  Court, 
— Miscalculations,  misdescriptions,  and  imperfections  in  form  in 
the  award,  when  apparent  upon  the  face  of  the  record,  may  be  cor- 
rected or  modified  after  the  award  has  been  filed  in  court. 

Same. — Motion  to  Strikeout  Exceptions. —  When  not  Error  to  Sustain. — 
Where  exceptions  to  an  award  are  based  upon  facts  extrinsic  to  the 
record,  and  no  fraud  or  misconduct  is  charged  against  the  ar- 
bitrators, which  objections  could  have  been  presented  to  the  ar- 
bitrators and  &  determination  thereon  had  before  the  award  was 
completed,  it  was  not  error  to  sustain  a  motion  to  strike  out  such 
exceptions. 

Same. — Scope  of  Inquiry.— Exception  to  Award. — Partnership. — Evi- 
dence.— Where  the  scope  of  the  inquiry  of  arbitrators  is  limited  to 
partnership  matters,  they  exceed  their  authority  when  they  go  be- 
yond partnership  affairs ;  and  when  such  question  is  presented  by 
exception,  evidence  may  be  heard  for  the  purpose  of  determining 
whether  or  not  an  item  is  embraced  within  the  subject-matter  of  the 
controversy. 

From  the  Howard  Circuit  Court. 
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/.  C  Blacklidge,  C.  C.  Shirley  and  B,  C,  Moorty  for 
appellant. 

3/.  Bell  and  W.  C.  Purdum,  for  appellee. 

LoTz,  J. — ^The  appellant  and  appellee  were  partners 
engaged  in  buying  and  selling  live  stock.  Certain  dif- 
ferences arose  between  them  concerning  their  partner- 
ship business.  They  selected  three  persons  to  arbitrate 
the  differences  existing  between  them.  It  was  agreed 
that  the  report  of  the  arbitrators  should  be  made  a  rule 
of  the  Howard  Circuit  Court.  The  arbitrators  awarded 
the  appellee  the  sum  of  $718.86. 

When  the  report  was  filed  in  the  circuit  court  the  ap- 
pellant appeared  and  moved  to  modify  and  correct  said 
award,  and  filed  six  separate  exceptions  thereto. 

The  appellee  moved  to  strike  out  these  exceptions. 

The  court  overruled  the  motion  as  to  the  first  and  sus- 
tained it  as  to  all  the  others. 

The  appellant  assigns  these  adverse  rulings  as  error, 
and  the  appellee  assigns  as  a  cross-error  the  overruling 
of  the  motion  as  to  the  first  exception. 

In  the  second  exception  the  appellant  alleged  that  the 
arbitrators,  in  making  their  award,  and  in  the  considera- 
tien  of  the  matters  submitted  to  them,  made  a  miscal- 
culation of  the  figures  and  proof  offered  as  to  an  item  of 
$300,  giving  the  same  no  consideration  whatever,  which 
item  of  $300  was  received  in  the  way  of  cash  by  the  ap- 
pellee, and  of  and  from  the  appellant  at  the  town  of  Gal- 
veston, Cass  county,  Indiana,  on  the  15th  day  of  April, 
1892;  that  in  the  addition  and  calculation  of  figures  and 
the  matters  of  difference,  said  arbitrators  either  forgot  to 
allow  appellant  credit  for  said  item  or  made  a  miscalcu- 
lation of  the  same  to  that  extent,  and  for  which  the  ap- 
pellant was  entitled  to  credit. 

The  third  exception  is  similar  in  character  to  the  sec- 
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ond,  and  embraces  two  items,  one  of  $206.65  and  the 
other  of  $21.75. 

The  fourth  exception  proceeds  upon  the  same  theory 
as  to  an  item  of  $252.25. 

The  fifth  proceeds  in  the  same  manner  as  to  an  item 
of  $450. 

The  sixth  simply  sets  forth  the  aggregate  amount  of 
all  these  items,  which  amount  is  $1,230.65. 

The  settlement  of  controversies  by  arbitration  is  fav- 
ored by  the  law  and  encouraged  by  the  courts,  and  for 
the  purpose  of  sustaining  an  award,  technical  objections 
should  be  disregarded,  and  every  fair  intendment  should 
be  drawn  to  uphold  it.  It  is  a  determination  or  result 
reached  by  a  tribunal  selected  by  the  parties  themselves, 
and  the  policy  of  the  law  forbids  that  the  controversy 
should  again  be  opened  except  it  be  impeached  by  fraud, 
corruption,  partiality  or  undue  means  or  other  miscon- 
duct on  the  part  of  the  arbitrators.  Section  857,  R.  S. 
1894. 

The  law,  however,  will  permit  a  correction  or  modifi- 
cation of  the  award  when  there  is  an  evident  miscalcula- 
tion of  the  figures  or  mistake  in  the  description  of  any 
person  or  thing,  or  when  the  arbitrators  shall  have 
awarded  upon  some  matter  not  submitted,  or  when  it  is 
imperfect  in  some  matter  of  form  not  affecting  the  merits 
of  the  controversy.     Section  858,  R.  S.  1894. 

The  evident  purpose  of  the  statute  is  to  prevent  an  in- 
quiry into  the  merits  of  the  controversy  after  the  award 
has  been  filed  in  court.  The  corrections  or  modifica- 
tions of  the  award  with  reference  to  miscalculations, 
misdescriptions  and  imperfections  in  form  are  only  those 
that  arise  upon  the  face  of  the  record.  Deford  v.  Deford, 
116  Ind.  523. 

Neither  the  2d,  3d,  4th,  5th  nor  6th  exceptions  arise 
upon   the  face  of  the  record,  but  are  attempted  to  be 
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brought  into  it  by  the  averment  of  extrinsic  facts.  No 
fraud  or  misconduct  is  charged  against  the  arbitrators. 
Every  one  of  these  objections  could  have  been  presented 
to  the  arbitrators  and  a  determination  thereon  had  be- 
fore the  award  was  completed.  They  each  presented 
matters  about  which  a  controversy  existed.  The  proper 
tribunal  to  settle  them  was  the  board  of  arbitrators,  and 
not  the  court.  There  was  no  error  in  sustaining  the 
motion  to  strike  out  these  exceptions. 

The  first  exception  to  which  the  court  overruled  the 
miotion  to  strike  out,  alleged,  in  substance,  that  the  arbi- 
trators exceeded  their  authority  and  power  in  that  they 
included  in  the  balance  found  due  the  appellee  an  item 
of  $65  which  was  no  part  whatever  of  the  partnership 
affairs  or  dealings  between  them,  and  in  no  wise  grow- 
ing out  of  the  partnership  business;  that  said  item  was 
the  purchase-price  of  a  horse  purchased  by  the  appellant 
from  the  appellee,  and  for  which  the  appellant  executed 
his  note  payable  to  appellee,  and  which  appellee  now 
holds  with  a  credit  of  $30  thereon. 

A  copy  of  the  agreement  to  submit  to  the  arbitration 
is  made  a  part  of  the  record,  and  we  think  it  appears 
upon  its  face  that  only  partnership  matters  were  to  be 
submitted  to  the  arbitration.  The  second  subdivision  of 
section  858,  supra,  provides  that  the  court  may  modify 
or  correct  the  award  '*When  the  arbitrator  or  arbitrators 
shall  have  awarded  upon  some  matter  not  submitted  and 
not  affecting  the  merits  of  the  decision  upon  the  matters 
which  were  submitted."  The  scope  of  the  inquiry  of 
the  arbitrators  is  limited  by  the  agreement,  and  this,  we 
think,  is  apparent  upon  the  face  of  the  record.  When 
the  arbitrators  went  beyond  the  partnership  affairs  they 
exceeded  their  authority.  Under  this  exception,  the 
power  of  the  court  is  limited  to  ascertaining  whether  or 
not  this  item  was  or  was  not  a  partnership  matter,  and 
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evidence  might  be  heard  for  that  purpose  only.  This  is 
not  equivalent  to  opening  up  the  matters  in  controversy, 
but  is  simply  ascertaining  whether  or  not  an  item  or  thing 
is  embraced  within  the  subject-matter  of  the  controversy. 

We  are  of  the  opinion  that  there  was  no  error  in  over- 
ruling the  motion  to  strike  out  this  exception. 

Appellant  insists  that  there  is  as  much  reason  for  sus- 
taining the  motion  to  the  first  exception  as  to  the  other 
exceptions.  It  will  be  seen,  however,  that  the  other  ex- 
ceptions relate  to  miscalculations,  while  this  one  relates 
to  a  matter  not  within  the  controversy.  The  scope  of 
the  inquiry  being  apparent  upon  the  face  of  the  record, 
but  whether  a  particular  item  or  thing  is  within  the  in- 
quiry can  only  be  determined  by  the  allegation  of  ex- 
trinsic matter.  An  objection  of  this  kind  goes  to  the 
power  and  authority  of  the  arbitrators,  and  not  to  their 
method  of  procedure. 


Judgment  affirmed. 
Filed  Nov.  27, 1894. 


No.  1,664. 
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Actions  Consolidated. — Inherent  Power  of  Court. — When  May  Be  Sx" 
ercised,— The  power  to  consolidate  causes  is  one  of  the  inherent 
powers  of  the  court,  when  the  consolidation  will  expedite  its  busi- 
ness, prevent  costs  and  a  multiplicity  of  suits,  when  one  action  will 
answer  all  the  purposes  of  justice. 

Same. — Appeals. —  When  May  Be  Consolidated. — Where  an  appellant,  in 
the  Appellate  Court,  after  the  term  at  which  the  judgment  appealed 
from  was  rendered,  files  his  complaint  for  a  new  trial  on  account  of 
new  evidence  discovered  after  the  term  at  which  judgment  was  ren- 
dered, to  which  a  demurrer  was  sustained,  from  which  decision  an 
appeal  is  also  prosecuted  to  the  Appellate  Court,  the  two  causes 
may  be  consolidated. 
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From  the  Marshall  Circuit  Court. 

J.  W.  Parks,  W.  D,  Frazer  and  H,  S.  Biggs,  for  ap- 
pellant. 

L.  W.  Royse,  C.  P.  Drummond,  J,  D.  Widaman  and 
C.  W.  Watkins,  for  appellee. 

LoTZ,  J. — On  the  6th  day  of  January,  1892,  the  ap- 
pellee, John  S.  Zent,  filed  his  complaint  in  the  Kosciusko 
Circuit  Court  against  the  appellant,  Samuel  W.  Old- 
father,  to  recover  damages  for  a  prosecution  alleged  to 
have  been  maliciously  instituted  by  the  appellant  against 
the  appellee.  The  venue  of  the  cause  was  changed  to 
the  Marshall  Circuit  Court.  In  that  court  the  issues 
joined  were  submitted  to  a  jury  and  a  verdict  returned, 
on  which  the  court  on  the  19th  day  of  June,  1893,  ren- 
dered judgment  against  the  appellant  in  the  sum  of 
$1,750. 

From  this  judgment  Oldfather  prosecuted  an  appeal  to 
this  court,  which  appeal  is  now  pending  herein  and  un- 
determined, being  cause  numbered  1,548,  and  entitled: 
Samuel  W.  Oldfather,  appellant,  v.  John  S.  Zent,  ap- 
pellee. The  only  error  assigned  in  said  cause  is  the 
overruling  of  the  motion  for  a  new  trial.  On  the  9th 
day  of  March,  1894,  Oldfather  filed  his  complaint  in  the 
Marshall  Circuit  Court  against  Zent  praying  that  he  be 
granted  a  new  trial  on  account  of  new  evidence  discov- 
ered after  the  term  at  which  judgment  was  rendered. 
This  latter  proceeding  was  based  upon  section  572,  R.  S. 
1894.  The  court  sustained  a  demurrer  to  this  complainf;. 
The  appellant  excepted  to  this  ruling  and  has  appealed 
that  cause  to  this  court  and  assigns  this  ruling  as  error 
in  this  court. 

The  appellant  has  filed  a  motion  to  consolidate  the 
latter  cause  with  the  first,  for  the  reason  that  the  pur- 
pose of  the  latter  is  to  secure  a  new  trial  of  the  first. 
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The  appellee  insists  that  there  is  no  statute  authoriz- 
ing the  consolidation  of  causes  in  this  court.  There  are 
special  statutes  which  authorize  the  circuit  court  to  con- 
solidate causes  in  certain  highway  and  drainage  proceed- 
ings, and  causes  to  foreclose  mechanic's  liens;  but  there 
is  no  general  statute  authorizing  the  consolidation  of 
causes  either  in  the  circuit  or  appellate  courts.  The 
power  to  consolidate  causes,  however,  is  one  of  the  in- 
herent powers  of  a  court.  A  court  should  always  be  pos- 
sessed of  the  power  to  make  orders  which  will  expedite 
its  business,  prevent  costs  and  a  multiplicity  of  suits 
when  one  will  answer  all  the  purposes  of  justice.  Gould 
PI.,  p.  207;  Elliott  App.  Proced.,  section  20.  The  ques- 
tion here  presented  is  whether  or  not  this  is  a  proper 
case  to  exercise  the  power  and  order  a  consolidation. 

A  complaint  or  action  for  a  new  trial  after  the  term 
under  section  572,  supra,  is  an  independent  proceeding, 
and  from  a  judgment  or  order  of  the  court  granting  or 
refusing  to  grant  a  new  trial,  an  appeal  wilVlie.  Sanders, 
Admx.y  V.  Loy,  45  Ind.  229;  Hines  v.  Driver,  100  Ind. 
315;  Hines  v.  Driver,  89  Ind.  339.  While  this  is  true, 
the  ultimate  object  of  the  proceeding  is  to  obtain  a  new 
trial  of  the  cause  already  merged  into  a  judgment.  In 
its  effects  it  is  virtually  a  motion  for  a  new  trial  but  dif- 
fering in  its  method  of  procedure  in  obtaining  the  result 
sought. 

If  the  first  appeal  should  be  reversed,  and  the  lower 
court  directed  to  grant  a  new  trial  we  would  have  this 
anomalous  condition  resulting:  A  cause  pending  in  this 
court  seeking  a  new  trial  where  a  new  trial  had  been 
already  granted.  The  appellee  might  be  put  to  the 
trouble  and  expense  of  showing  this  state  of  facts  in 
order  to  procure  a  dismissal  of  the  second  appeal.  If  the 
first  appeal  should  be  affirmed,  and  the  second  reversed, 
a  new  trial  does  not  necessarily  follow.     The  order  of 
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the  court  would  be  to  overrule  the  demurrer  to  the  com- 
plaint, and  proceed  to  try  the  issues  joined.  The  trial 
might  or  might  not  result  in  an  order  for  a  new  trial. 
The  immediate  purpose  of  the  first  appeal  is  to  obtain  a 
new  trial,  and  the  ultimate  purpose  of  the  second  appeal 
and  proceeding  is  to  secure  the  same  result.  We  are  of 
the  opinion  that  a  consolidation  will  prevent  delay,  costs 
and  a  possible  confusion  of  the  record. 

It  may  be  necessary  in  disposing  of  the  consolidated 
cause  to  pass  upon  the  merits  of  both  appeals  in  order 
io  determine  the  matter  of  costs.  But  when  the  records 
of  both  are  before  the  court  a  proper  order  or  judgment 
can  be  made.  It  is,  therefore,  ordered  that  this  cause 
No.  1,564  be  and  is  hereby  consolidated  with  cause  No. 
1,648,  and  that  hereafter  it  shall  take  the  title  and  num- 
ber of  said  latter  cause. 
Filed  Dec.  19, 1894. 


No.  1,425. 

T^E  Midland  Railway  Company  et  al.  v.  The  State, 
EX  rel.  Harrison. 

Taxes. — Suit  on  Delivery  Bond, — Averments  of  Complaint. — In  a  suit  on 
a  bond  given  to  secure  the  release  of  personal  property  levied  upon, the 
averment  that  the  taxes  were  properly  levied  by  the  proper  board 
of  county  commissioners,  for  State,  county,  school  and  other  pur- 
poses, in  a  certain  amount,  is  sufficient  to  include  all  the  precedent 
steps  requisite  to  make  a  valid  tax. 

Same.— i^awe.— Demand /or  Redelivery  of  Property,— -In  a  suit  on  such 
a  bond,  wherein  it  is  specified  when  the  property  shall  be  redeliv- 
ered to  the  county  treasurer,  a  demand  before  bringing  suit  need 
not  be  made. 

Sam^,— Excuse  for  Failure  to  Redeliver  Property.— U  the  defendant  has 
any  excuse  for  his  failure  to  redeliver  the  property,  he  must  set  it  up 
in  his  defense ;  such  a  defense  as  that  the  property  was  not  owned 
by  the  person  against  whom  the  taxes  were  assessed. 

Vol.  11—28 
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Samb. — Allegation  that  Article  Levied  on  was  Personal  Property.— In  a 
salt  on  such  a  bond  it  is  not  necessary  to  allege  that  the  article 
levied  on  was  personal  property. 

Same. — Failure  to  Use  Dollar  Marks  in  Assessment  Sheets, — A  failure  to 
use  the  dollar  mark  (or  any  other  similar  sign)  in  front  of  the 
amount  of  the  valuation  of  property  in  the  assessment-  sheets  does 
not  render  the  assessment  void ;  and  this  is  especially  true  if  it  can 
be  gathered  from  the  entire  assessment  that  the  dollar  mark  was  in- 
tended to  be  used  but  was  accidentally  omitted. 

Same.— Proo/  of  Validity  of  Tax  Assessment. — In  an  action  on  a  deliv- 
ery bond  given  to  recover  the  possession  of  personal  property  levied 
upon  for  taxes,  the  plaintiff  is  not  required  to  prove  that  the  taxes 
were  legally  assessed.    R.  S.  1881,  section  6498. 

Evidence. — Certified  Tax  Assessment. — A  copy  of  the  assessment  made 
for  taxation  by  the  State  board  of  equalization,  certified  by  the  au- 
ditor of  State,  is  competent  evidence,  in  a  proper  case,  to  collect 
taxes ;  and  if  it  differ  from  the  abstract  certified  by  that  officer  down 
to  the  county  auditor,  it  may  be  adopted  instead  of  the  abstract  if 
there  be  a  mistake  in  the  latter. 

Practice. — Erroneously  Excluding  Testimony. — Error  Cured. — If  testi- 
mony is  erroneously  excluded  in  examination  of  a  witness  in  chief, 
but  it  is  admitted  in  cross-examination  of  such  witness,  the  error  is 
cured. 

New  Trial. — Amount  of  Judgment  Correct. — Erroneous  Basis  of  Assess- 
ment.— If  the  judgment  is  correct  in  amount,  it  is  immaterial  that 
the  court  adopted  an  erroneous  basis  in  assessing  the  amount  due. 

From  the  Clinton  Circuit  Court. 

W.  R.  Crawford,  S.  0.  Bayleas  and  C.  O.  Oueniher,  for 
appellants. 

S.  M.  Ralston,  M.  Keefe,  C.  M.  Zion  andil.  Q.  Smith, 
Attorney-General,  for  appellee. 

Gavin,  J. — ^The  relator,  Harrison,  was,  during  the 
year  1890,  treasurer  of  Boone  county,  through  which  the 
Midland  Railway  extended.  In  May,  1890,  the  delin- 
quent tax  duplicates  came  into  his  hands  for  collection. 
On  them  were  nearly  $2,600  of  taxes  assessed  against  said 
railway  company  for  the  years  1888  and  1889.  Ih  order 
to  collect  these  he,  after  demand,  on  July  20,  1890,  levied 
on  a  '^Midland"  engine,  No.  8,  then  in  the  possession 
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of  said  company.  The  appellants,  being  said  company 
and  its  sureties,  in  order  to  obtain  the  engine,  executed 
a  statutory  delivery  bond  conditioned  as  follows: 
''Whereas,  J.  S.  Harrison,  as  treasurer  of  Boone  county, 
Indiana,  has  this  day  levied  upon  one  locomotive,  num- 
ber eight,  of  the  value  of  three  thousand  dollars,  to  sat- 
isfy the  taxes,  penalty  and  costs  for  the  year  1889  and 
the  previous  years,  due  from  the  said  Midland  Railway 
Company.  Now,  if  the  said  Midland  Railway  Company 
shall  deliver  said  property  to  said  J.  S.  Harrison  at  10 
o'clock  A.  M.  of  the  26th  day  of  September,  1890,  at  the 
Midland  Railway  shops,  in  Lebanon,  Indiana,  to  be  sold 
to  pay  said  taxes,  penalty  and  cost,  or  will  then  and 
there  pay  to  the  said  J.  S.  Harrison  the  full  amount  of 
said  taxes,  penalty  and  cost,  then  this  bond  shall  be  void, 
else  in  full  force.'' 

Under  this  bond  the  engine  was  received  back  by  the 
company,  but  was  not  returned  to  the  treasurer,  as  re- 
quired  by  the  bond,  nor  were  the  taxes  paid.  This  suit 
was  then  commenced  upon  the  bond  to  recover  the 
amount  due  on  account  of  the  taxes,  being  much  less 
than  the  penalty  in  the  bond. 

Appellants'  joint  demurrer  to  the  complaint  was  over- 
ruled,  with  an  exception.  They  then  answered,  and  the 
cause  was  tried  by  the  court. 

The  judge,  at  the  request  of  defendants,  found  the 
facts  specially,  with  conclusions  of  law  in  favor  of  the 
appellee,  for  whom  judgment  was  then  rendered  over  ap- 
pellants' motion  for  new  trial. 

The  rulings  on  the  demurrer  and  motion  for  new  trial 
are  the  foundations  upon  which  this  appeal  is  based. 

Counsel  urge  that  in  order  to  make  a  good  complaint 
upon  this  delivery  bond,  it  is  essential  that  a  legal  and 
valid  tax  must  be  shown  as  the  basis  of  the  duplicate 
levied  by  the  officer,  and  that  to  show  such   a  tax   it  is 
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necessary  that  the  complaint  should  exhibit  in  detail  the 
taking  of  every  step  required  by  the  statute  in  assessing 
and  levying  the  tax,  following  the  principles  of  law  laid 
down  in  Oaviii  v.  Shuman,  23  Ind.  32;  McGanny.  Jean, 
134  Ind.  518,  and  many  kindred  cases  wherein  the  val- 
idity of  tax  titles  has  been  in  controversy. 

Upon  this  theory,  it  is  contended  that  an  appraise- 
ment is  essential  to  a  valid  tax,  and  that  the  complaint 
fails  to  allege  one  to  have  been  made  by  the  State  board 
of  equalization. 

It  must  be  borne  in  mind  that  there  is  a  radical  differ- 
ence between  cases  where  the  title  to  the  land  is  asserted 
by  virtue  of  a  tax  deed  and  those  which  involve  simply 
the  collection  of  the  amount  due.  Jackson  y.  Smith,  120 
Ind.  520  (524). 

It  is  true  that  in  an  action  on  a  delivery  bond  given  for 
property  seized  under  an  ordinary  execution,  the  Su- 
preme Court  has  held  that  the  complaint  must  show  a 
valid  judgment  back  of  the  execution,  anid  this  holding 
has  been  followed  by  this  court.  Midland  R,  W.  Co.  v. 
Eller,  7  Ind.  App.  216;  Strange  v.  Lowe,  8  Blackf.  243. 

We  are,  however,  by  no  means  ready  to  decide  that  so 
strict  a  rule  would  apply  where  the  property  is  sought  to 
be  released  from  a  tax  liability.  But  granting,  without 
deciding,  this  to  be  the  rule,  we  are  of  opinion  that  the 
allegations  of  the  complaint  are  suflScient  to  withstand 
the  objection  urged  against  it. 

The  averment  is,  as  to  part  of  the  taxes  at  least,  "That 
there  was  also  duly  and  legally  assessed  by  the  board  of 
commissioners  of  Boone  county  and  other  proper  au- 
thorities, for  State,  county,  school  and  other  purposes, 
the  sum  of  $1,288.74/'  etc. 

This  general  allegation  was  sufficient  to  cover  all  the 
precedent  steps  requisite  to  make  a  valid  tax. 

In  Noland  v.  Busby ^  28  Ind.  154,  it  became  necessary 
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that  a  treasurer  should  justify  his  seizure  of  a  horse  by 
a  tax  duplicate  legal  on  its  face.  Objection  was  made  to 
his  answer/on  the  ground  that  it  failed  to  show  a  du- 
plicate legal  on  its  face,  because  it  did  not  aver  in  detail 
the  various  matters  necessary  to  make  it  so.  The  plead- 
ing was  not  so  strong  as  that  in  this  case,  but  the  Su- 
preme Court  said:  'This  we  think  is  suflScient.  To 
show  by  specific  averments  that  the  duplicate  was  made 
out,  in  every  particular,  in  the  form  and  manner  required 
by  the  various  provisions  of  the  statute  relating  to  the 
subject,  would  require  an  answer  of  great  length  and 
prolixity,  to  avoid  which  the  law  allows  in  such  cases 
general  pleadings.  The  rule  is  stated  by  Chitty  thus: 
*It  is  also  a  rule  of  pleading  that  where  a  subject  com- 
prehends a  multiplicity  of  matter,  and  a  great  variety  of 
facts,  there,  in  order  to  avoid  prolixity,  the  law  allows 
general  pleading.'     1  Chitty  PL,  235  (535)." 

The  rule  laid  down  in  Vogel  v.  Vogler,  78  Ind.  353, 
and  other  cases  following  it,  relates  to  complaints  show- 
ing on  their  faces  special  assessments  on  omitted  prop- 
erty, and  not  the  regular  levies  made  in  regular  course. 
It  can  not,  therefore,  be  deemed  applicable  to  cases  like 
the  one  in  hand. 

It  has  evidently  not  been  the  purpose  of  the  law  to 
favor  controversies  at  law  over  the  validity  of  tax  assess- 
ments, by  suits  involving  the  right  of  the  oflScer,  with  a 
regular  duplicate  in  his  hands,  to  enforce  it  against  per- 
sonal property.  It  is  absolutely  forbidden  to  question 
the  validity  of  the  tax  by  a  replevin  suit. 

We  are  unable  to  perceive  any  good  reason  why  the 
taxpayer  should  be  permitted  to  avail  himself  of  objec- 
tions to  the  validity  of  the  tax  in  cases  of  this  character. 
It  might,  perhaps,  be  held  that  the  recitals  in  the  bond 
estopped  him  to  deny  that  the  taxes  for  the  years  named 
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were  due.  May  v.  Johnson,  3  Ind.  449.  We  are  not, 
however,  called  upon  to  go  so  far. 

The  bond  required  the  redelivery  of  the  engine  upon 
a  specific  day.  No  demand  was  therefore  necessary  in 
order  to  put  the  appellants  in  default  upon  its  failure  to 
comply  with  the  terms  of  the  bond.  Midland  R.  W.  Co. 
V.  Eller,  supra;  Hunter  v.  Brown,  68  Ind.  225;  Mitchell 
V.  Merrill,  2  Blackf .  87. 

The  provision  of  the  statute  R.  S.  1894,  section  8573 
(R.  S.  1881,  section  6429)  is,  that  the  delinquent  may  re- 
tain the  possession  of  such  property  for  sixty  days,  and 
until  the  day  of  sale,  by  giving  a  bond,  etc.,  conditioned 
that  such  personal  property  will  be  delivered  at  the  door 
of  the  court  house  of  the  county  or  such  other  place  as 
the  treasurer  may  designate,  *'and  at  the  time  named 
therein,  to  be  sold  by  such  treasurer  at  public  auction. '* 
By  virtue  of  this  statute  the  treasurer  might  fix  a  time 
beyond  the  sixty  days  for  the  delivery,  but  in  the  lan- 
guage of  the  Supreme  Court,  ''As  the  time  and  place  of 
the  delivery  were  specified  in  the  bond,  it  was  the  duty 
of  the  defendants  to  deliver  the  property,  or  pay  as  stip- 
ulated for  without  demand.*'     Hunter  v.  Brown,  supra. 

If  appellants  were  possessed  of  a  valid  excuse  for  their 
nondelivery  by  reason  of  a  failure  to  advertise  the  prop- 
erty for  sale  upon  the  day  named  for  its  return,  this  was 
matter  of  defense. 

The  case  of  Wright,  Exx,,  v.  Manns,  111  Ind.  422,  re- 
lated to  a  delivery  bond  in  an  attachment  suit  which,  by 
the  terms  of  the  bond  and  the  statute,  only  required  a 
delivery  upon  demand,  no  specific  time  being  named  in 
the  bond. 

The  holding  there  that  a  demand  was  necessary  can 
not  support  appellant's  position. 

It  is  also  insisted  that  the  levy  was  bad  because  the 
complaint  fails  to  show  the  treasurer's  demancj  for  nay- 
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ment  with  the  delinquent  list  in  his  actual  possession  at 
the  place  of  the  demand,  in  strict  compliance  with  the 
terms  of  section  6435,  R.  S.1881,  counsel  claiming  that 
this  is  the  only  mode  of  procedure  allowed.  We  are 
quite  strongly  inclined  to  the  opinion  that  the  demand 
is  sufficiently  alleged,  but  it  has  been  decided  that  this 
section  does  not  furnish  the  only  authority  for  a  levy  and 
sale  by  the  treasurer,  but  that  under  section  6433  and 
others,  he  has  authority  to  collect  delinquent  taxes  at 
at  any  time  by  levy  and  sale.  The  objection,  therefore, 
fails.     Adams  v.  Davis,  109  Ind.  10  (on  p.  17). 

We  are  also  of  opinion  that  no  express  allegation  was 
necessary  to  show  that  the  locomotive,  when  not  in  use 
was  personal  property.  As  between  the  taxgatherer  and  the 
company,  at  least,  such  would  certainly  be  the  pre- 
sumption in  the  absence  of  contravening  facts.  19  Am. 
and  Eng.  Encyc.  of  Law  882. 

We  have  considered  all  the  objections  to  the  complaint 
presented  by  appellant's  learned  counsel,  and  are  unable 
to  sustain  them.  The  complaint  was  sufficient  to  with- 
stand each  and  all  of  them. 

Under  the  motion  for  new  trial,  numerous  errors  are 
urged.  We  will  first  take  up  those  concerning  the  ad- 
mission of  evidence.  At  the  outset  we  desire  to  say  that 
we  consider  in  the  opinion  only  those  grounds  of  objec- 
tion which  are  argued  here,  and  were  also  presented  to 
the  lower  court  at  the  trial.  This  is  in  t^armony  with  the 
well  settled  law. 

Counsel  discuss  the  admissibility  of  the  State  auditor's 
certificate  of  the  valuation  of  appellant's  railroad  prop- 
erty in  1888.  Its  admission  was  not,  however,  presented 
as  a  reason  for  new  trial,  and  no  question  can,  therefore, 
be  here  made  with  relation  to  it. 

The  admission  of  the  auditor's  certificate  for  1889  is 
made  a  cause  for  new  trial.     The  only  argument  urged 
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against  it,  which  was  presented  to  the  court  below,  is 
that  there  was  in  it  no  valuation  or  basis  of  valuation ^ 
because  there  is,  in  the  certificate,  no  dollar  or  other  mark 
before  the  figures  intended  to  fix  the  value,  nor  any 
words  to  indicate  whether  the  unit  of  value  was  dollars, 
mills,  cents  or  bushels.     In  support  of  this  proposition 

^2  counsel   cite   Lawrence   v.    Fasiy   20  111.    339;  Land  v. 

^  Bommelmann,  21  111.  142,  which  follows  it,  and  Woods  v. 

;J> .  Freeman,  1  Wall.  398,  which  also  follows  it  upon  the 

^  ground  that  a  question  of  Illinois  law  was  under  consid-^ 

N  eration,  and  the  decision  of  the  Illinois  Supreme  Court 

was  deemed  conclusive  thereon.  The  case  of  Lawrence 
V.  Fasty  supra,  simply  holds  that  a  judgment  for  taxes  is 

y  invalid  for  uncertainty,  when  it  was  for  the  recovery  of 

^;  248  simply. 

j>.  This  case  was,  however,  followed  to  the  full  extent 

claimed  by  appellant's  counsel  in  People  v.  San  Fran-- 

,:  Cisco  Savings  Union,  31  Cal.  132,  which  held  an  appraise- 

ment invalid  for  want  of  a  dollar  mark  or  sign,  their 
ruling  being  based  solely  on  the  cases  to  which  we  have 
referred.     Illinois  itself,  however,  has  expressly  repudi* 

'  ated  the  doctrine,  as  applied  to  an  appraisement,  which 

is  what  we  are  now  considering. 

;  In  Chickering  v.  Faile,  38  111.  342,  and  Elston  v.  Ken- 

nicott,  46  111.  202,  it  was  decided  that  such  a  defect  does 
not  invalidate  a  tax  assessment. 

To  the  same  effect  are  Cahoon  v.  Coe,  52  N.  H.  618;: 
State  V.  Eureka  Co.,  8  Nev.  15,  and  Bird  v.  Perkins,  33 
Mich.  28,  the  opinion  being  by  Cooley,  J. 

In  each  of  these  cases  the  rule  laid  down  in  Lawrence 
V.  Fast,  supra,  is  held  inapplicable  to  a  tax  appraisement. 
It  is  our  judgment  that  these  latter  cases  are  the  better 
authority,  and  that  no  man  can  have  any  reasonable 
doubt  as  to  the  unit  of  value  adopted  by  the  State  board 
of  equalization  in  appraising  the  railroads  of  the  State- 
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The  context  and  the  subject-matter  under  consideration, 
taken  in  connection  with  the  duties  of  such  ofiSeers,  aB 
fixed  by  law,  make  this  reasonably  certain  at  least.  In 
the  abstract  or  certificate  under  consideration,  the  dollar 
mark  does  appear  at  the  head  of  one  column  of  figures 
thus,  **$500."  This  furnishes  indubitable  evidence  of 
the  unit  of  value  adopted,  not  only  for  the  valuations  in 
that  column,  but  for  all  the  others. 

The  evidence  clearly  establishes  a,  suflScient  demand 
for  the  taxes  before  levy.  The  making  of  the  levy  was 
abundantly  proved  by  parol.  Whether  or  not  there  was 
better  evidence,  which  might  have  been  required,  is  im- 
material since  no  objection  was  offered  to  the  character 
of  the  evidence  by  which  the  proof  was  made. 

It  is  also  probable  that  the  appellants  were  estopped 
by  the  recital  in  the  bond  to  deny  that  there  had  been 
a  levy.  May  v.  JohnsoUy  supra;  Love  v.  Kidwelly  4  Blackf . 
553;  Atkinson  v.  Starhuckj  7  Blackf.  420;  Lucas  v.  Shep- 
herd, 16  Ind.  368;  Wiseman  v.  Lynn,  39  Ind.  250;  Gray 
V.  State,  exreL,  78  Ind.  68;  Crisman  v.  MatthewSf  1  Scam. 
(111.)  148;  Partis  v.  Parker,  8  Tex.  23. 

If  the  property  levied  upon  did  not  belong  to  the  com- 
pany, and  this  excused  appellants  from  a  delivery,  this 
was  matter  of  defense  to  come  from  the  appellants- 
Prima  facie  they  were  required  to  comply  with  tho  bond. 
If  they  do  not,  they  should  show  why  not.  The  author- 
ities go  no  further  than  to  permit  such  a  fact  to  be  shown 
as  a  defense.  Midland  R.  W.  Co.  v.  Eller,  supra;  Koen- 
iger  v.  Creed,  58  Ind.  554;  Long  v.  U.  S.  Bank^  1  Free. 
Ch.  (Miss.)  375. 

The  burden  then  being  upon  appellants,  in  the  absence 
of  any  finding  upon  this  question,  it  stands  found  against 
them.     Sinker,  Davis  &  Co.  v.  Green,  113  Ind.  204. 

We  are  not  prepared  to  say  that  this  finding  is  nnsus* 
tained  by  any  evidence.     Although  the  direct  testimony 
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offered  by  appellants  is  to  the  effect  that  the  company 
did  not  own  the  engine,  the  possession  of  the  company 
and  the  attendant  circumstances  were  such  as  to  author- 
ize the  contrary  finding. 

Objection  is  made  to  the  admission  of  the  certified 
copy  of  the  assessment  for  1889  made  by  the  State  board 
of  equalization,  because  it  varies  from  the  abstract  certi- 
fied down  to  the  county  auditor  by  the  State  auditor  in 
1889,  This  being  a  certified  copy  of  the  original  assess- 
ment, its  admissibility  did  not  hinge  upon  its  being  in 
harmony  with  the  other  evidence  upon  that  subject. 
Furthermore,  it  was  within  the  province  of  the  court  to 
determine,  as  it  doubtless  did,  that  there  was  a  clerical 
error  in  the  abstract  certified  down  in  1889,  in  that  it 
stated  the  year  to  be  "1888"  instead  of  ''1889."  Such 
an  error,  however,  would  not  avoid  and  invalidate  the 
levy  of  taxes  made  in  accordance  with  the  appraisement 
and  assessment  of  the  State  board  for  that  year. 

Under  our  statutes,  officers  in  charge  of  public  records 
are  authorized  to  make  certified  copies  of  such  reoords, 
whether  they  came  into  existence  during  their  term  of 
office  or  not,  and  such  copies  may  properly  be  used  as 
evidence.  R.  S.  1894,  section  466;  R.  S.  1881,  sec- 
tion 462;  Painter  v.  Hall,  75  Ind.  208. 

This  paper  under  consideration  does  not  purport  to  be 
a  copy  of  the  abstract  certified  down  to  the  county 
auditor,  but  it  is  a  copy  of  a  record  then  on  file  in  the 
State  auditor's  office.  ^ 

No  objection  was  made  in  the  court  below  to  the  form 
of  the  certificate. 

Further  objection  is  urged  to  the  introduction  of 
*' parts  of  a  certain  printed  statement  regarding  the 
meeting  of  the  State  board  of  equalization.''  It  is 
doubtless  an  oversight  that  counsel  have  not  referred  us 
to  any  place  in  the  record  where  this  question  is  either 
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presented  or  saved.  The  only  matter  we  find  wbicii 
<;ould  come  under  this  head  is  what  seems  to  be  an  ap- 
praisement of  right  of  way  improvements  amounting  to 
^400.  Whether  this  came  from  a  printed  copy  of  the 
board's  proceeding  or  whether  properly  or  in  what  niaii- 
ner  certified  does  not  in  any  way  appear.  Taking  it  to 
be  what  counsel,  in  their  objection,  claim,  it  is  still 
only  the  duplicate  of  the  certified  abstract  which  had 
already  gone  in  evidence  without  objection.  It,  there- 
fore, really  added  nothing  to  what  was  before  proven. 
The  error,  if  any,  was  utterly  harmless. 

Appellants  offered  in  evidence  a  bill  of  sale  purporting 
to  be  executed  by  the  Pennsylvania  Co.  to  Henry  Craw- 
ford for  an  I.  &  V.  engine  No.  707.  There  waa  no  evi- 
dence to  prove  the  execution  of  this  document,  nor  any 
offered  or  given  which  indicated  that  the  I.  &  V-  engine 
No.  707  was  the  Midland  engine  No.  8  levied  on  by  ap- 
pellee. There  was  consequently  no  error  in  refusing  to 
admit  it. 

Error  is  also  urged  on  account  of  the  court's  refusal  to 
receive  evidence  of  H.  Crawford,  Jr.,  ''showing  that  the 
Midland  Railway  Co.  was  not  the  owner  of  engine  No. 
8,  but  that  such  engine  was  the  property  of  Henry  Craw- 
ford.*' Without  deciding  whether  or  not  the  cause  as- 
signed in  the  motion  for  a  new  trial  was  sufiBciently  defin- 
ite to  present  any  question  in  this  court,  it  is  sufficient 
to  say  that  the  evidence  of  Crawford  upon  cross-exami- 
nation covered  this  ground  quite  fully,  so  that  whatever 
error  there  was  in  the  original  rulings  was  cured  by  tlie 
subsequent  admission  of  the  evidence.  Mitchell  v.  TTind- 
man,  (111.)  37  N.  E.  Rep.  916. 

Counsel  contend  that,  by  the  terms  of  the  bond,  ap- 
pellants were  only  required  to  pay  the  amount  of  the 
taxes,  penalty,  and  costs  due  at  the  time  of  its  execution, 
and  that  the  court  erred  in  its  finding  in  addling  to  this 
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amount  the  6  per  cent,  penalty  on  the  1889  tax,  which  at- 
tached to  this  tax  in  November,  1890.     If  this  be  true/ 
appellants  were  not  harmed  thereby. 

Upon  their  theory,  appellants  would  be  liable  to  pay 
the  amount  due  on  the  taxes  at  the  time  of  default  with 
6  per  cent,  interest  from  that  time,  which  would  have 
amounted  to  much  more  than  the  sum  added  as  a  penalty. 
If  the  court  adopted  a  wrong  basis  to  ascertain  the 
amount  of  the  recovery,  appellants  received  the  benefit 
of  it,  and  can  not  now  complain. 

We  have  thus  considered  numerous  objections  urged 
by  appellant's  counsel,  although  many  of  the  mat- 
ters relied  upon  by  appellee  might  have  been  re- 
garded as  wholly  unnecessary,  and  the  rulings  on  their 
admission  therefore  immaterial.  The  appellee  seems  to 
have  assumed  the  burden  of  proving  the  various  steps 
necessary  to  make  a  valid  tax  and  levy  from  the  listing 
or  report  made  by  the  officers  of  the  corporation  to  the 
seizure  of  the  engine  by  appellee. 

The  statute  relieved  appellee  from  proving  that  the 
taxes  were  legally  assessed.  They  were  found  regularly 
assessed  upon  the  tax  duplicates,  and  the  statute  pro- 
vides that  all  taxes  assessed  upon  any  property  in  this 
State  shall  be  presumed  to  be  legally  assessed.  R.  S. 
1881,  section  6498;  Adams  v.  Davis,  109  Ind.  10. 

Our  State  is  not  alone  in  having  statutes  of  this  char- 
acter and  giving  them  such  effect.  We  find  similar  hold- 
ings in  suits  to  collect  taxes  in  other  States.  Scott  v.  Peo- 
phy  33  N.  E.  Rep.  180;  State,  ex  rel,  v.  Maloney,  20  S.  W. 
Rep.  1064;  Modoc  County  v.  Churchill,  75  Cal.  172;  City 
of  Muskegon  v.  S.  K,  Martin  Lumber  Co,,  86  Mich.  625. 

Our  conclusion  in  the  case  is  that  there  is  no  error  in 
the  record  which  would  justify  a  reversal. 

Judgment  affirmed. 

Filed  Sept.  18, 1894;  petition  for  a  rehearing  overruled  Jan.  9, 1895. 
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No.  1,358. 

The  Shipman  Coal  Mining  and  MANUFAcruRiNa  Com- 
pany ET  AL.  V.  PfEIFFER. 

Plsading. — Counterclaim, — ^Under  the  code,  a  counterclaim  embraces 
both  recoupment  at  common  law  and  the  cross-bill  in  equity. 

Keplbvin. — General  Denial, — Anything  which  will  tend  to  defeat 
plaintiff's  claim  of  title,  or  right  of  possession,  in  replevin,  may  be 
given  in  evidence  under  the  general  denial. 

Execution. — Levy  on  Property  of  Person  Assuming  Judgment  Debt, — If 
a  stranger  to  a  judgment  agree  to  pay  it  off,  that  will  not  authorize 
the  levy  of  an  execution  issued  thereon,  upon  such  person's  prop- 
erty. 

Same. — Consolidation,  Levying  Execution  on  Property  of  Consolidated 
Companies  for  debt  of  old  Company. — If  two  corporations  consolidate 
under  the  name  of  an  execution  defendant  corporation,  and  the 
latter  supersede  the  old  corporation,  assuming  all  the  liabilities, 
and  succeeding  to  all  it-s  rights  and  privileges,  such  execution 
against  the  old  binds  the  personal  property  of  the  new  corporation. 

Same. — Sale  of  Stranger*s  Property, — ^The  sale  of  the  property  of  a 
person  not  a  party  to  a  judgment  and  execution  is  void. 

From  the  Fountain  Circuit  Court. 

L.  Nebeker  and  D.  TT.  Simms,  for  appellants. 
J.  E.  Florea,  for  appellee. 

Reinhard,  J. — ^This  is  an  action  of  replevin  by  the 
appellee  against  the  appellants.  In  his  complaint,  the 
appellee  alleges  that  he  is  the  owner  and  entitled  to  the 
possession  of  '*6ne  Wardevill  channeller  and  cutting 
tools,  consisting  of  forty-two  steel  bits,  six  foot,  six-inch 
cut, ''  and  "one  IngersoU  sargent-bar channeller  and  drill, 
and  tools,  consisting  of  twenty-two  steel  bits,"  all  of  the 
value  of  $316,  which  is  detained  from  him  by  the  appel- 
lants without  right,  etc.  Upon  the  filing  of  the  proper 
affidavit,  a  writ  of  replevin  was  issued  and  the  property 
seized  by  the  sheriff.  The  appellants  filed  an  answer  in 
two  paragraphs,  the  first  of  which  is  a  general  denial, 
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and  the  second  what  the  appellants'  counsel  denominate 
a  counterclaim  to  set  aside  the  sale  of  the  property  in 
controversy,  at  sheriff's  sale,  under  which  the  appellee 
claims  title.  •  To  this  pleading  the  appellee  filed  a  reply 
in  two  paragraphs,  one  of  which  was  a  general  denial, 
and  the  other  matter  in  avoidance  of  the  second  para- 
graph of  the  answer.  There  w^as  a  trial  by  the  court 
and  a  finding  that  the  plaintiff  (appellee)  was  the  owner 
and  entitled  to  the  property  in  controversy,  and  that  the 
value  thereof  was  $325.  A  motion  for  a  new  trial  by 
the  appellants,  both  as  to  the  complaint  and  counter- 
claim, was  filed  and  overruled,  and  judgment  was  en- 
tered upon  the  finding  in  appellee's  favor.  Both  appel- 
lants have  assigned  errors  jointly,  and  the  appellant 
corporation  has  also  assigned  separate  specifications  of 
error.  The  principal  question  discussed  relates  to  the 
sufficiency  of  the  evidence  to  sustain  the  finding. 

It  is  earnestly  insisted  by  appellant's  counsel  that  un- 
der the  evidence  the  appellants  were  entitled  to  a  finding 
in  their  favor  upon  the  complaint,  and  also  to  have  the 
sheriff's  sale  to  the  appellee  of  the  property  in  contro- 
versy set  aside,  under  the  counterclaim.  The  appellee's 
counsel  contend,  on  the  other  hand,  that  there  is  evidence 
tending  to  support  the  finding  upon  the  complaint,  and 
that,  as  to  the  so-called  counterclaim,  it  amounts  to  no 
more  than  an  answer  in  bar,  and  that  it  was  treated  as 
such  by  the  court  and  by  the  appellants  themselves  in 
the  trial  of  the  cause. 

It  is  also  insisted  by  appellee's  counsel  that  if  the 
paragraph  under  consideration  is  to  be  treated  as  a  coun- 
terclaim, there  is  nothing  to  appeal  from,  as  there  was 
no  finding  or  judgment  against  the  appellant  upon  such 
counterclaim,  nor  any  motion  for  such  a  finding  or  judg- 
ment, or  for  a  modification  of  the  judgment  rendered. 

The  pleading  under  consideration  alleges,  in  answer 
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to  the  complaint  and  affidavit  in  replevin,  ''and  as  a 
complete  bar  to  the  said  proceedings/'  that  the  defend- 
ant, J.  Newton  Dexter,  has  never  had  or  claimed  any 
interest  in  or  title  to  the  property  in  controversy,  except 
for  and  on  behalf  of  his  codefendant,  and  that  all  things 
done  by  him  in  regard  to  said  property  were  done  on  be- 
half of  his  said  codefendant;  that  the  plaintiff's  title  is 
based  upon  a  sheriff's  sale  made  on  a  certain  execution 
in  favor  of  Samuel  Abbott  against  a  certain  corporation 
named  the  Illinois  and  Indiana  Stone  and  Manufactur- 
ing and  Improvement  Company,  on  a  judgment  of 
$140.61,  rendered  in  the  Fountain  Circuit  Court,  October 
8,  1892;  that  an  execution  was  issued  on  said  judgment  to 
Vermillion  county,  October  17,  1892;  that  on  October 
20,  1892,  said  execution  was  levied  on  a  certain  farm, 
consisting  of  110  acres  of  land  of  the  value  of  $10,000, 
and  that  after  two  offers  of  sale  said  execution  was  re- 
turned indorsed  *'no  sale  for  the  want  of  bidders;*'  that 
said  levy  was  never  released  nor  in  any  other  manner 
disposed  of,  but  that  on  September  17,  1893,  said 
judgment  plaintiff,  ignoring  said  levy,  caused  a  pretended 
alias  execution  to  be  issued  to  the  sheriff  of  Fountain 
county  against  the  said  Illinois  and  Indiana  Stone  and 
Coal  Manufacturing  Company;  that  the  amount  for 
which  said  execution  was  issued  was  excessive  as  to 
costs;  that  the  sheriff  proceeded  without  serving  said  ex- 
ecution upon  any  one,  seized  the  property  in  contro- 
versy and  advertised  a  sale  of  it  for  November  17,  1893, 
giving  barely  ten  days'  notice,  and  fixing  the  time  of 
sale  between  10  o'clock  a.  m.  and  4  o'clock  p.  m.,  and 
designated  the  place  of  sale  as  ''the  coal  mine  of  the  Ship- 
man  Manufacturing  Company;"  that  said  sheriff  made  a 
hurried  sale  of  the  property  soon  after  10  o'clock,  and 
struck  off  said  property  in  controversy  to  the  ]>laintiff 
for  $30;  that  the  property  so  sold  was  worth  $2,000,  aa 
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the  said  sheriff  and  plaintiff  knew;  that  plaintiff  did  not 
pay  the  purchase  money  till  1  o'clock  p.  m.  of  said  day; 
that  in  the  meantime  the  Shipman  Mining  and  Manu- 
facturing Company  offered  to  pay  the  sheriff  the  full 
amount  of  said  judgment  and  costs,  which  the  sheriff  ac- 
cepted and  received,  except  the  sum  of  $30,  which  he  re- 
fused to  take  unless  the  plaintiff  would  waive  his  claim, 
which  the  latter  refused  to  do,  but  insisted  on  paying 
and  completing  his  bid;  that  before  the  commencement 
of  this  action  the  defendant  tendered  said  plaintiff  $55 
gold  coin  on  account  of  any  claim  he  had  concerning 
said  property  and  that  said  tender  has  been  kept  good  in 
court;  that  the  property  in  controversy  formerly  be- 
longed to  said  execution  defendant,  but  that  in  Decem- 
ber, 1892,  this  company  (appellant)  bought  the  same 
for  a  good  and  sufficient  consideration  and  has  ever  since 
owned  the  same;  that  defendant  company,  as  part  of  the 
consideration,  agreed  to  pay  the  debts  of  said  execution 
defendant,  but  never  became  a  party  to  said  judgment  in 
any  manner  whatever,  and  that  said  Pfeiffer  has  no 
other  claim  or  title  whatever. 

The  prayer  of  the  pleading  is  that  the  pretended  sale 
by  the  said  sheriff  be  set  aside  and  held  for  naught;  that 
the  plaintiff  take  nothing  by  this  suit;  that  the  defend- 
ant. The  Shipman  Coal,  Mining  and  Manufacturing  Com- 
pany, be  adjudged  the  owner  of  said  property,  and  for 
all  proper  relief. 

The  affirmative  reply  admits  that  plaintiff  claims  title 
by  virtue  of  the  sheriff's  sale,  and  avers  that  the  pur- 
chase by  the  defendant  company  of  said  property  was  for 
no  consideration  except  the  assumption  of  the  debts  of 
the  said  execution  defendant;  that  for  reasons  set  forth 
the  defendant  company  is  identical  with  said  execution 
defendant;  that  defendant  company  was  careless  about 
attending  the  sale;  that  plaintiff  attended  the  sale  and 
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purchased  the  property  in  good  faith,  believing  all  the 
proceedings  to  be  regular. 

A  counterclaim,  under  the  code,  is  any  matter  arising 
out  of,  or  connected  with,  the  cause  of  action,  which 
might  be  the  subject  of  an  action  in  favor  of  the  defend- 
ant, or  tend  to  reduce  the  plaintiff's  claim  for  damages. 
E.  S.  1894,  section  353  (R.  S.  1881,  section  350).  It 
embraces  both  recoupment  at  common  law  and  the  cross- 
bill in  equity.  Woodruif  y.  Gamer ^  27Ind.  4;  Siandley 
V.  Northwestern  Mut.  Life  Ins.  Co.,  95  Ind.  254. 

It  will  be  observed  that  the  plaintiff  in  the  present  ac- 
tion was  not  the  execution  plaintiff  in  the  proceedings 
which  terminated  in  the  sale  of  the  property  to  him.  So 
far  as  the  record  discloses,  he  was  an  entire  stranger  to 
the  proceedings  up  to  the  time  of  the  sale  to  him  by  the 
fiheriff.  The*  execution  or  judgment  plaintiff  is  not  a 
party  to  this  action.  If  the  pleading  before  us  is  a 
counterclaim,  or  a  cross-action  to  set  aside  the  sale,  it 
seems  to  us  that  Samuel  Abbott  should  be  a  party,  so  as 
to  afford  him  an  opportunity  to  defend  the  sale  which  is 
here  attacked.  If  the  pleading  recognizes  the  prima 
facie  validity  of  the  sale,  but  seeks  to  set  it  aside  on  ac- 
count of  mere  irregularities  for  which  the  appellee  was 
not  responsible,  it  appears  to  us  that  this  would  be  a 
collateral  attack  upon  the  appellee's  title.  If  the  sale 
was  merely  voidable,  but  not  absolutely  void,  the  appel- 
lants should  have  gone  into  court  with  proceedings  to 
set  it  aside.  The  pleading  may,  however,  be  treated  as 
a  plea  of  property  in  the  appellee,  and  if  it  discloses  ab- 
solute ownership  in  him,  it  will  be  suflBcient  as  an  an- 
swer in  bar,  although  the  facts  set  forth  may  perhaps 
have  been  given  in  evidence  under  the  general  denial. 
Baldwin  v.  Burrows y  95  Ind.  81. 

Anything  which  will  tend  to  defeat  the  plaintiff's 
Vol.  11—29 
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claim  of  title,  or  the  right  of  possession,  in  replevin,  may 
be  given  in  evidence  under  the  general  denial.  C  Ault- 
man  &  Co,  y,  Forgey,  10  Ind.  App.-397. 

We  do  not  mean  to  decide  -  that  there  may  never 
be  a  case  in  replevin  in  which  a  counterclaim  may  be 
proper,  as  in  cases  of  ejectment,  for  the  recovery  of  real 
estate  purchased  at  sheriff's  sale.  Gilpin  v.  Wilson,  53^ 
Ind. 443. 

If  the  action  were  between  the  execution  plaintiff  and 
the  defendant,  a  counterclaim  of  this  character  might  be 
upheld,  though  it  is  by  no  means  certain  that  the  facts 
could  not  be  proved  under  the  general  denial  without 
such  plea.  But  in  the  present  case,  as  we  have  said,  the 
pleading,  when  considered  as  a  cross-bill  to  set  aside  the 
sale,  must  fail,  as  it  introduces  into  the^  cause  matter 
which  is  foreign  to  the  subject  of  the  complaint,  though 
the  same  matter  may  be  sufficient  when  pleaded  as  an 
answer  in  bar.  Douthitt  v.  Smith,  Admr,,  69  Ind.  463; 
StandUy  v.  Northwestern ,  etc.,  Life  Ins.  Co.,  95  Ind.  254; 
Miller,  Admr.,  Y.Roberts,  106  Ind.  63. 

We  think  the  answer  proceeds  upon  the  theory  that 
the  sheriff  levied  the  execution  upon  the  property  of  the 
appellant  company,  which  was  not  the  judgment  defend- 
ant. Of  course,  if  this  were  true  the  sale  would  be  void. 
If  the  appellant  company  agreed  to  pay  the  debts  of  its- 
predecessor,  this  might  be  a  good  reason  why  Abbott 
would  have  been  entitled  to  a  judgment  against  it,  but 
it  would  not  authorize  a  levy  upon  its  property  on  a 
judgment  and  execution  against  another  corporation. 

No  cross-action  or  other  pleading  than  the  general 
denial  would  be  necessary  in  such  a  case  to  avoid  the 
sale.  It  would  be  void  in  itself  and  would  confer  no 
title  upon  the  purchaser.  If,  however,  the  appellant 
company  was  the  same  as  the  execution  defendant,  or  if 
there  was  a  consolidation  of  the  two  corporations  under 
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the  name  of  the  appellant  company,  and  the  latter  super* 
seded  the  old  corporation,  assuming  all  its  liabilities  and 
succeeding  to  all  its  rights  and  privileges,  a  judgment 
and  execution  against  the  old  corporation  would  bind  the 
personal  property  of  the  new.  Indianapolis ^  etc.,  R.  iZ. 
Co.  V-  Jones,  29  Ind.  465;  Cashman  v.  Brotunlee,  128 
Ind.  266;  Louisville,  etc.,  R.  R.  Co.  v.  Summers,  Admr., 
131  Ind.  241;  Louisville,  etc.,  R.  R.  Co.  v.  Utz,  Admr., 
133  Ind.  265.' 

Under  the  issues,  it  devolved  upon  the  appellee  to 
prove  his  title  to  the  property  by  a  preponderance  of  the 
evidence.  The  evidence  disclosed  that  the  Illinois  and 
Indiana  Stone  and  Coal  Manufacturing  Company  was 
indebted  to  one  Samuel  Abbott,  for  labor,  in  the  sum  of 
$61.61,  for  which  he  obtained  a  judgment  against  said 
company,  in  the  Fountain  Circuit  Court,  October  8, 
1892,  including  interest,  penalty  and  attorney's  fees,  in 
the  sum  of  $141.61,  and  costs  taxed  at  $18.20.  On  this 
judgment  Abbott  sued  out  an  execution  on  October  17, 
1892,  directed  to  the  sheriff  of  Vermillion  county,  who 
levied  the  same  on  110  acres  of  land  in  said  county  be- 
longing to  the  judgment  defendant,  which  was  sufficient 
in  value  to  satisfy  the  judgment.  The  sheriff  made  two 
attempts  to  sell  this  property,  but  received  no  bidders, 
and  the  execution  was  returned  unsatisfied. 

In  March,  1892,  the  Shipman  Coal  Mining  and  Man- 
ufacturing Company,  one  of  the  appellants  herein,  was 
organized  under  the  laws  of  the  State  of  Michigan,  and 
there  was  evidence  tending  to  show  that  its  organization 
was  for  the  purpose  of  succeeding  the  Illinois  and  In- 
diana Stone  and  Coal  Manufacturing  and  Improvement 
Company,  and  to  continue  its  business  and  succeed  to 
its  rights  and  liabilities,  but  there  was  no  evidence  that 
there  was  any  consolidation  of  the  two  companies,  nor 
was  there  any  dispute  that  the  two  companies  are  dis- 
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tinct  aud  separate  corporations,  although  it  was  a  dis- 
puted fact  whether  or  not  both  companies  were  composed 
of  the  same  stockholders. 

Shortly  after  the  organization  of  the  appellant  com- 
pany it  purchased  of  the  old  company  all  its  property, 
including  that  in  controversy,  and  took  possession  of 
the  same,  and  has  had  possession  thereof  ever  since,  ex- 
cept as  ousted  by  the  sheriff's  levy  hereinafter  men- 
tioned, the  consideration  of  the  transfer  being  the  agree- 
ment to  pay  all  the  debts  of  the  old  corporation  amount- 
ing to  about  $80,000,  and  the  actual  payment  thereof, 
except  the  debt  of  said  Abbott,  which  in  some  way  was"* 
overlooked  or  failed  to  be  paid.  On  September  7, 1893, 
and  after  the  organization  of  the  appellant  company  and 
the  transfer  of  such  property,  the  said  Abbott  caused  an 
execution  to  be  issued  on  said  judgment  to  the  sheriff  of 
Fountain  county,  who  levied  the  same  on  the  property 
in  controversy  on  October  13,  1893,  and  advertised  the 
property  to  be  sold.  We  shall  not  undertake  to  enumer- 
ate the  many  irregularities  which  it  is  claimed  attended 
the  sale.  Within  thirty  minutes  after  the  hour  when 
the  sale  was  advertised  to  begin  the  appellee  bought  in 
the  entire  property  for  the  price  of  $30,  the  value  of 
which  he  now  places  at  $325,  and  this  is  also. the  value 
fixed  by  the  court  upon  the  property,  although  there  was 
evidence  varying  from  $200  to  $3,000. 

The  appellee  did  not  take  the  property  into  possession 
after  he  had  bidden  the  same  in  at  the  sale,  nor  did  he 
pay  the  purchase-price  for  some  hours  afterwards,  and 
before  the  appellant  company  had  offered  to  the  sheriff 
to  pay  the  whole  amount  of  said  judgment,  interest  and 
cost,  although  no  actual  tended  was  made  at  the  time. 

The  evidence  further  shows  that  subsequently  the  ap- 
pellants offered  to  the  appellee  the  amount  of  his  pur- 
chase, together  with  a  liberal  compensation  for  his  time. 
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trouble,  and  expense,  which  he  refused  to  take.  The 
sheriff  accepted  the  money  to  satisfy  the  judgment,  ex-, 
cept  the  $30  for  which  the  property  was  sold  to  the  ap- 
pellee. Prior  to  the  beginning  of  this  action  the  appel- 
lant company  made  a  formal  tender  to  the  appellee  of 
155  in  gold  coin,  and  kept  the  same  in  hand  for  him 
until  suit  was  brought,  and  then  paid  it  into  court  for 
the  use  of  the  appellee,  where  it  still  remains. 

We  do  not  see'how,  under  this  evidence,  the  finding 
and  judgment  of  the  court  can  be  upheld.  As  we  have 
seen,  there  was  no  evidence  of  a  consolidation  of  the  two 
corporations  or  of  a  merger  of  the  old  into  the  new.  The 
one  corporation  was  organized  under  the  laws  of  the 
State  of  Michigan.  It  is  not  shown  in  what  State  the 
other  had  its  existence.  The  levy  upon  the  property  of 
the  appellant  corporation  and  all  the  subsequent  pro- 
ceedings thereunder  were  void,  and  the  sale  conferred 
no  title  whatever  upon  the  appellee. 

The  appellants  were  entitled  to  a  new  trial. 

Judgment  reversed. 

Filed  Jan.  8, 1895. 


No.  1,872. 

Nelson,  Administrator,  v.  Spauldinq. 

Husband  and  Wipe. — Liability  of  Husband  for  Wife^s  Necessaries. — 
Liability  of  Wife.— Presumption. — Where  articles  furnished  to  the 
wife  are  necessaries  which  the  law  obligates  the  husband  to  furnish, 
and  for  the  procurement  of  which  she  may  pledge  his  credit,  the 
law  does  not  imply  a  promise  on  the  wife's  part  to  pay  therefor, 
and  in  order  to  bind  her  they  must  have  been  furnished  on  her 
credit,  coupled  with  a  promise  on  her  part  to  pay  therefor. 

Same. — Special  Promise  of  Wife  to  Pay  for  Necessaries  Furnished  Her. — 
That  the  evidence  is  sufficient  to  uphold  the  finding  of  a  special 
promise  by  the  wife  to  pay  therefor,  see  opinion. 

Damages. — Excessive. — That  the  damages  were  excessive,  see  opinion. 
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From  the  Ohio  Circuit  Court. 

•     J.  B.  Coles  and  O.  B,  Hall,  for  appellant. 
D.  S.  Wilber,  for  appellee. 

Ross,  C.  J. — ^This  appeal  is  frdm  a  judgment  rendered 
against  the  estate  of  Henrietta  Peaslee,  deceased,  upon 
an  account  for  medicines  furnished  and  professional 
services  rendered  decedent  by  appellee. 

The  overruling  of  appellant's  motion*for  a  new  trial  is 
the  only  error  assigned  in  this  court. 

Counsel  for  appellant  insist  that  the  finding  of  the 
court  is  not  sustained  by  suflBcient  evidence;  that  the  evi- 
dence shows  that  at  the  time  .the  medicines  were  fur- 
nished and  services  rendered,  the  decedent  was  a  married 
woman;  that  appellee  charged  the  items  o'f  the  account 
on  hia  books  to  decedent's  husband,  and  further,  that 
the  evidence  fails  to  establish  that  decedent  expressly 
agreed  to  pay  appellee,  upon  the  faith  of  which  the  goods 
were  furnished  and  the  services  rendered. 

Under  the  common  law,  a  husband  is  bound  to  sup- 
port and  maintain  his  wife,  providing  her  with  neces- 
sary lodging,  clothes  and  subsistence;  and,  in  case  of  sick- 
ness, furnish  her  with  medicines  and  medical  attendance, 
and  we  know  of  no  provision  of  our  statute  which  relieves 
him  from  this  obligation.  Because  the  husband  fails  to 
make  proper  provision  for  his  wife's  support  and  com- 
fort, does  not  compel  her  to  suffer  for  want  thereof,  for 
she  may  pledge  his  credit  and  procure  necessaries,  and 
he  is  liable  therefor. 

At  common  law,  the  wife  could  make  no  contracts 
without  the  consent  of  her  husband,  which  would  bind 
her  separate  estate,  but  in  this  State  her  disabilities  have 
been  removed,  and  she  may  contract  with  reference  to 
her  separate  estate  without  her  husband  joining.  Sec- 
tion 6960,  R.  S.  1894. 


NOVEMBER  TERM,  1894.  455 

Nelson,  Administrator,  v.  Spaulding. 

So  she  may  contract  for  the  necessaries  which  her  hus- 
band is  bound  to  furnish  her,  and  if  she  promised  to  pay 
for  the  same,  and  they  were  furnished  upon  her  credit, 
she  is  liable  therefor. 

It  is  not  claimed  by  counsel  for  appellee  that  dece- 
dent's husband  was  not  bound  to  furnish  her  the  med- 
icines and  attention  embraced  in  the  account,  but  that 
she  having  received  them,  the  law  implies  a  promise  on 
her  part  to  pay  therefor.  Such  would  be  the  rule  were 
the  items  of  the  account  for  things  which  the  husband  is 
not  bound  to  furnish  for  the  support  and  maintenance  of 
the  wife,  but  when  the  goods  are  the  necessaries  which 
the  law  obligates  him  to  furnish,  and  for  the  procure- 
ment of  which  she  may  pledge  his  credit,  no  such  pre- 
sumption arises,  and  in  order  to  bind  her  they  must  have 
been  furnished  on  her  credit,  coupled  with  a  promise  on 
her  part  to  pay  therefor. 

The  serious  question  that  presents  itself  for  our  decis- 
ion is,  whether  or  not  there  is  any  evidence  to  establish 
a  promise  on  the  part  of  the  decedent  to  pay  appellee, 
-and  we  are  free  to  confess  that  we  are  not  without  mis- 
givings in  concluding  that  there  is  evidence  to  sustain 
such  a  finding.  Considering  together,  however,  the  evi- 
dence of  the  witnesses  Elizabeth  Riggs  and  John  H. 
0*Neal,  sister  and  brother  of  the  deceased,  wherein  the 
former  testified  that  decedent  told  appellee  *'that  she 
wanted  him  paid,*'  and  the  latter  that  he  ''heard  her  say 
that  she  would  pay  the  doctor,'' we  must  hold  that  there 
is  evidence  to  sustain  the  court's  finding  that  the  dece- 
dent promised  to  pay  appellee. 

It  is  next  urged  that  the  damages  assessed  are  exces- 
sive. In  this  contention  we  must  concur.  It  is  undis* 
puted  that  decedent  paid  appellee  twenty-five  dollars 
which  the  witness  testified  ''covered  the  charge  for  am- 
putation of  the  toe."     The  charge  in  the  account  for  the 
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amputation  is  ten  dollars,  and  each  of  the  witnesses  who 
testified  on  that  subject  testified  that  that  was  what  the 
services  were  worth,  hence  to  that  amount  the  assessment 
is  excessive. 

It  is  therefore  ordered  that  the  appellee  remit  ten  dol- 
lars of  his  judgment  within  thirty  days  from  this  day, 
in  which  event  the  judgment,  when  so  reduced,  is  af- 
firmed, at  the  cost  of  appellee.  But  if  appellee  shall  fail 
to  remit  ten  dollars  of  said  judgment  within  the  time 
above  stated,  the  judgment  of  the  court  below  is  reversed, 
with  instructions  to  grant  a  new  trial. 

Filed  Dec.  11, 1894;  remit  Jan.  8,  1895. 


No.  1,421. 
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Masried  Woman. — Statute  Construed. — ^The  different  sections  of  the- 
statute  declaratory  of  the  rights  of  married  women,  and  for  their 
protection,  must  all  be  construed  together. 

Same. — Suretyship, — ^Whenever  the  result  of  a  transaction  is  such  as 
to  impose  upon  the  wife's  property  a  liability  to  answer  for  the  debt 
of  another,  she  must  be  regarded  as  the  surety  and  entitled  to  the 
protection  of  the  statute,  whether  she  be  a  party  to  any  written 
contract  or  not. 

8ame. —  Suretyship. —  Real  Estate. —  Personal  Property. —  Mortgage. — 
Pledge. — There  is  no  difference  in  principle,  between  a  mortgage  of 
her  real  estate  and  a  mortgage  or  pledge  on  her  personal  property. 

Sam  K. — Suretyship. — Separate  Property . —  Mortgage.— Pledge  .—When- 
ever a  married  woman  either  pledges  or  mortgages  her  separate 
property  to  secure  the  debt  of  another,  she  occupies  the  position  of 
a  surety  within  the  statute. 

Interro«atories  TO  Jury: — Judgment  on  Answers  to. — Scope  of  Con- 
sideration.— Evidence.—ln  determining  the  right  of  a  party  to  judg- 
ment upon  answers  to  interrogatories  the  court  will  not  consider 
what  evidence  was  introduced  on  the  trial,  but  simply  what  might 
have  been  properly  offered  under  the  issues. 
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Estoppel. — Married  Woman. — There  can  be  no  element  of  estoppel  as 
to  a  married  woman  where  all  the  parties  are  fully  conversant  with 
her  rights  in  the  matter  in  controversy. 

From  the  Blackford  Circuit  Court. 

/.  S,  C.  Smith,  A.  L,  Sharpe  and  /.  A.  Hindmany  for 
appellant. 

E.  L.  Watson,  L.  Mock  and  A.  Simmons,  for  appellee. 

Gavin,  J.— Section  5115,  R.  S.  1881,  being  section 
6960,  R.  S.  1894,  reads  as  follows: 

*'A11  the  legal  disabilities  of  married  women  to  make 
contracts  are  hereby  abolished,  except  as  herein  other- 
wise provided." 

By  section  5117,  R.  S.  1881,  section  6962,  R.  S. 
1894,  it  is  provided  that  a  married  woman  may  acquire 
and  hold  real  and  personal  property,  and  the  same  with 
its  proceeds  shall  be  under  her  control  the  same  as 
though  she  were  unmarried.  ''And  she  may,  in  her  own 
name,  as  if  she  were  unmarried,  at  any  time  during 
coverture,  sell,  barter,  exchange  and  convey  her  perspnal 
property;  and  she  may  also,  in  like  manner,  make  any 
contracts  with  reference  to  the  same;  but  she  shall  not 
enter  into  any  executory  contract  to  sell  or  convey  or 
mortgage  her  real  estate,  nor  shall  she  convey  or  mort- 
gage the  same,  unless  her  husband  join  in  such  contract, 
conveyance  or  mortgage:  Provided,  however.  That  she 
shall  be  bound  by  an  estoppel  in  pais  like  any  other 
person." 

Section  5119,  R.  S.  1881  (section  6954,  R.S.  1894), 
is:  *'A  married  woman  shall  not  enter  into  any  con- 
tract of  suretyship,  whether  as  indorser,  guarantor,  or  in 
any  other  manner;  and  such  contract,as  to  her,  shall  be 
void." 

Under  these  statutes  ability  is  the  rule  and  disability 
to  contract,  on  the  part  of  a  married  woman,  is  the  ex- 
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ception.  Arnold  v.  Engleman,  103  Ind.  512;  Cummings 
V.  Martin,  128  Ind.  20. 

It  is  earnestly  contended  by  counsel  for  the  appellant 
that  section  5119,  supra,  can  not  and  ought  not  to  be 
construed  as  a  limitation  upon  the  power  expressly  con- 
ferred by  section  5117,  supra,  "to  make  any  contracts" 
with  reference  to  her  personal  property.  Counsel  would 
apply  the  inhibition  simply  to  her  contracts  with  refer- 
ence to  her  real  estate.  We  can  not  regard  this  as  a  fair 
construction  of  the  statute. 

These  sections  are  all  parts  of  one  act  passed  for  the 
relief  and  protection  of  married  women,  and  they  are  to 
be  liberally  construed  to  effectuate  the  purpose  intended. 
Long  V.  Crosson,  119  Ind.  3. 

The  different  sections  must  all  be  construed  together, 
and  when  this  is  done  we  have  no  doubt  that  the  plain 
intent  of  the  legislature  was  to  prohibit  every  contract  of 
suretyship  in  any  form  whatever,  whether  it  operated 
upon  the  real  or  personal  property  of  the  married  woman. 

In  Johnson  v.  Jouchert,  124  Ind.  105,  it  is  also 
said:  **A  married  woman,  by  force  of  section  5119,  is 
protected,  as  at  common  law,  in  all  transactions  which, 
do  not  relate  to  or  benefit  her  separate  estate,  or  business, 
or  which  are  not  to  her  personal  benefit." 

Without  the  provisions  of  section  5119,  supra,  the  wife 
could  mortgage  her  realty,  as  well  as  her  personalty,  to 
secure  a  surety  obligation.  We  can  see  no  good  reason 
for  limiting  the  inhibition  to  real  estate.  There  is  in 
the  section  itself  no  such  limitation. 

In  this  case  appellee  recovered  an  organ  which  had 
been  delivered  by  her  as  a  pledge  to  secure  a  debt  of  her 
husband's,  and  an  instrument  was  executed  by  the  ap- 
pellant and  husband  showing  that  the  organ  was  received 
as  security  for  part  payment  of  a  team  of  horses  sold  by 
appellant  to  the  husband,  with  a  right  of  redemption 
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up  to  a  certain  date,  and  if  not  so  redeemed,  the  organ 
to  become  the  absolute  property  of  appellant  at  his  option. 

It  is  strenuously  argued  by  counsel  that  because  this 
instrument  was  not  signed  by  appellee  nor  any  personal 
obligation  assumed  by  her  to  pay  the  debt,  no  liability  of 
suretyship  was  created.  The  transaction  was  clearly 
(upon  appellee's  version  at  least,  and  this  the  jury  ac- 
cepted) a  pledge  of  her  property  to  secure  her  husband's 
debt.  Whenever  the  result  of  the  transaction  is  such  as 
to  impose  upon  the  wife's  property  a  liability  to  answer 
for  the  debt  of  another,  she  must  be  regarded  as  a  surety 
and  entitled  to  the  protection  of  the  statute,  whether  she 
be  a  party  to  any  written  contract  or  not.  There  is  no 
difference  in  principle  between  a  mortgage  of  her  real 
estate  and  a  mortgage  or  pledge  on  her  personal  prop- 
erty. 

Whenever  a  married  woman  either  pledges  or  mort- 
gages her  separate  property  to  secure  the  debt  of  another, 
she  occupies  the  position  of  a  surety  within  the  statute. 
Davee  v.  State,  ex  rel.,  7  Ind.  App.  71;  Trentman  v.  Eld- 
Tidgey  98  Ind.  525  (534);  Johnson  v.  Joucheri,  supra; 
Wolf  V.  Zimmerman,  127  Ind,  486;  Brandt  Suretyship, 
section  22. 

In  order  to  pverthrow  the  general  verdict  the  answers 
to  special  interrogatories  must  be  absolutely  irreconcil- 
able with  the  general  verdict.  Pottlitzer  v.  Wesson,  8 
Ind.  App.  472;  Grand  Rapids,  etc.,  R,  W.  Co.  v.  Cox,  8 
Ind.  App.  29. 

There  is  here  no  such  inconsistency  as  would  prevent 
both  from  standing  together.  It  may  be  true  that  the 
only  demand  made  was  in  writing,  and  that  no  written 
demand  was  offered  in  evidence,  and  yet  it  may  also  be 
true  that  the  contents  of  the  written  demand  were  proved 
by  parol.  In  determining  the  right  of  a  party  to  judg- 
ment upon  the  interrogatories,  we  do  not  consider  what 
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evidence  was  introduced  on  th6.  trial,  but  simply  what 
might  have  been  properly  offered  under  the  issues. 
Shorter  v.  Pennsylvania  Co.,  130  Ind.  170. 

While  there  is  some  conflict  in  the  evidence  as  to  the 
nature  of  the  arrangement  concerning  the  organ,  there 
is  abundant  evidence  to  justify  the  jury  in  finding,  as 
they  did,  that  the  organ  was  simply  pledged  as  security 
for  the  husband's  debts. 

There  is  here  no  element  of  estoppel,  because  there  is 
evidence  that  the  appellant  was  fully  conversant  with  all 
the  facts  relating  to  the  rights  of  appellee.  Under  such 
circumstances  there  can  be  no  estoppel.  Wolf  v.  Zim- 
merman^  supra;   Voreis  v.  Nussbaum,  131  Ind.  267. 

We  find  no  good  cause  for  reversal. 

Judgment  aflSrmed.. 

Filed  Jan.  8, 1895. 


No.  1,515. 
Moon,  Trustee,  v.  Cline. 

Appeal. — Bendering  Judgment  Prior  to  Filing  Motion  for  New  Trial. — 
When  Year  for  Appeal  Begins  to  Bun, — Although  a  judgment  is  ren- 
dered prior  to  the  filing  of  a  motion  for  a  new  trial,  the  filing  of  the 
motion  within  the  time  designated  by  the  statute  operates  to  hold 
the  judgment  in  abeyance,  and  the  year  allowed  for  taking  an  ap- 
peal does  not  run  from  the  date  of  the  rendition  of  the  judgment, 
but  from  the  date  of  the  ruling  on  such  motion. 

Same.— ^».9i<7»wien«  of  Errors  by  one  not  a  Party  to  the  Judgment  Appealed 
From. — Civil  Township. —  Toionship  Trustee. — Where  the  judgment 
appealed  from  was  rendered  against  "Union  Township,  in  Union 
county,  Indiana,"  but  the  assignment  of  errors,  on  appeal,  simply 
designates  the  appellant  as  being  "Milton  J.  Moon,  trustee,"  the 
errors  present  no  question,  as  the  party  assigning  errors  is  not  a 
party  to  the  judgment  appealed  from. 

From  the  Union  Circuit  Court. 
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T,  D.  Evans,  for  appellant. 

/.  W.  Connaway  and  L.  H.  Stanford,  for  appellee. 

Ross,  C.  J. — The  appellee,  as  plaintiff  below,  brought 
this  action  against  Union  township,  Union  county,  In- 
diana, to  recover  upon  a  note  alleged  to  have  been  exe- 
cuted by  said  township  through  its  trustee  April  12, 
1877,  for  money  borrowed  to  pay  indebtedness  incurred 
in  its  ordinary  ai^d  necessary  business  affairs  as  a  po- 
litical and  civil  corporation. 

Upon  issues  joined,  the  cause  was  tried  by  the  court, 
and  at  the  request  of  the  defendant  a  special  finding  of 
the  facts  made  with  conclusions  of  law  thereon.  A  mo- 
tion for  a  new  trial  was  filed  by  the  defendant  and  judg- 
ment rendered  in  favor  of  the  appellee  against  said 
Union  township,  Union  county,  Indiana. 

The  appellant  assigns  in  this  court  the  following  er- 
rors, viz: 

1.  ''The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  ''The  court  erred  in  overruling  the  appellant's  de- 
murrer to  the  complaint. 

3.  "The  court  erred  in  sustaining  the  appellee's  de- 
murrer to  the  third  paragraph  of  the  appellant's  answer. 

4.  "The  court  erred  in  sustaining  the  appellee's  de- 
murrer to  the  seventh  paragraph  of  •  appellant's  answer. 

5.  "The  court  erred  in  sustaining  the  appellee's  de- 
naurrer  to  the  eighth  paragraph  of  the  appellant's  an- 
swer. 

6.  "The  court  erred  in  its  conclusions  of  law  on  the 
special  finding  of  the  facts. 

7.  "The  court  erred  in  overruling  the  appellant's  mo- 
tion for  a  new  trial." 

The  appellee  insists  that  under  the  assignment  of  er- 
rors and  the  record  in  this  cause,  no  questions  are  pre- 
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sented  for  our  consideration,  for  the  reasons :  First,  *  *Be- 
cause  the  assignment  of  errors  is  not  made  in  the  name 
of  the  proper  party  as  appellant";  second,  ''Because  the 
certificate  to  the  transcript  is  insufficient,"  and,  third, 
'*The  appeal  was  not  taken  within  one  year  from  the 
rendition  of  the  judgment." 

The  record  discloses  that  on  the  19th  day  of  Novem- 
ber, 1892,  the  same  being  the  last  day  of  the  October 
term  of  the  Union  Circuit  Court,  the  court  made  its  find- 
ing and  at  once  rendered  judgment  thereon.  On  the 
16th  day  of  January,  1893,  the  same  being  the  first  day 
of  the  succeeding  or  January  term  of  said  court,  the  de- 
fendant filed  its  motion  and  causes  for  a  new  trial,  which 
motion  was  overruled  by  the  court  on  the  27th  day  of 
January,  1893.  The  record  in  this  cause  was  filed  with 
the  clerk  of  this  court  November  23,  1893. 

The  statute,  section  570,  R.  S.  1894,  provides  that  if 
the  verdict  of  the  jury  is  returned  or  the  decision  of  the 
court  made  on  the  last  day  of  the  term,  the  parties  shall 
have  until  the  first  day  of  the  next  term  to  file  their  mo- 
tion and  causes  for  a  new  trial.  Wallace  v.  Ransdell,  90 
Ind.  173;  American  White  Bronze  Co.  v.  Clark,  123  Ind. 
230. 

Although  a  judgment  is  rendered  prior  to  the  filing  of 
a  motion  for  a  new  trial,  the  filing  of  the  motion  within 
the  time  designated  by  the  statute  operates  to  hold  it  in 
abeyance  and  the  year  allowed  for  taking  an  appeal  does 
not  run  from  the  date  of  the  rendition  of  the  judgment, 
but  from  the  date  of  the  ruling  on  such  motion.  Wheeler 
V.  Barr,  6  Ind.  App.  530. 

This  appeal  was  perfected  within  the  time  allowed  by 
section  645,  R.  S.  1894. 

An  appeal  can  be  taken  from  the  circuit  court  to  this 
court  only  by  the  parties  to  the  judgment  appealed  from. 
Section  644,  R.  S.  1894. 
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The  assignment  of  errors  is  the  appellant's  complaint, 
and  if  the  record  fails  to  show  a  judgment  rendered 
against  the  appellant,  there  is  nothing  upon  which  to 
predicate  his  assignment.  The  judgment  in  this  case 
was  rendered  against  '*  Union  township,  in  Union  county, 
in  the  State  of  Indiana,''  and  the  trustee  of  said  town- 
ship is  ordered  to  pay  said  judgment,  but  the  assign- 
ment of  errors  simply  designates  the  appellant  as  being 
Milton  J.  Moon,  trustee.  This  is  not  sufficient  under 
the  rulings  of  the  Supreme  Court.  Braden  v.  Leiben- 
guth,  2V.,  126  Ind.  336,  and  ckses  cited. 

The  certificate  of  the  clerk  attached  to  the  record  be- 
fore us  states:  ''That  the  above  and  foregoing  is  a  true 
and  complete  copy  of  the  proceedings  and  judgment  of 
said  court  in  the  abov§  entitled  cause  as  the  same  ap- 
pears on  record  in  my  office." 

We  look  to  the  certificate  of  the  clerk  to  ascertain 
what  is  properly  in  the  record,  for  if  the  record  contains 
things  not  properly  embraced  within  the  clerk's  certifi- 
cate they  are  without  authentication  and  can  not  be  con- 
sidered. In  the  case  of  Reid  v.  Houston,  49  Ind.  181, 
the  court,  in  passing  upon  the  sufficiency  of  a  certificate 
under  section  4  of  the  act  of  January  7,  1852,  2  G.  & 
H.  13  (section  7932,  R.  S.  1894),  attached  to  a  trans- 
cript, says:  "The  form  of  the  certiffcate  should  be, 
omitting  the  formal  parts,  that  the  above  and  foregoing 
contains  complete  copies  of  all  the  papers  and  entries  in 
said  cause." 

If,  however,  the  certificate  purports  to  authenticate  all 
that  the  record  contains,  but  is  informal  or  indefinite,  a 
motion  to  dismiss  on  account  thereof  must  be  made  be- 
fore the  cause  is  submitted  in  order  to  avail.  Cooper  v. 
Cooper,  86  Ind.  75;    Walker  v.  Hill,  111  Ind.  223. 

Counsel's  objection  to  the  sufficiency  of  the  complaint 
is  untenable.     The  complaint  does,  as  we  think,  proceed 
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upon  a  definite  theory,  namely,  the  note  set  out  therein. 
As  an  action  upon  a  promissory  note,  the  complaint  is 
sufficient. 

The  six  years'  statute  of  limitations  is  not  good  as  an 
answer  to  an  action  on  a  promissory  note,  hence  the 
court  did  not  err  in  sustaining  the  demurrer  to  the  third 
paragraph  of  answer. 

Neither  was  it  error  to  sustain  the  demurrers  to  the 
seventh  and  eighth  paragraphs  of  answer,  as  neither  one 
of  them  stated  a  defense  to  the  appellee's  cause  of  action. 

As  heretofore  stated,  the  appellant  was  not  a  party  to 
the  judgment  appealed  from,  the  judgment  having  been 
rendered  against  "Union  township,  in  Union  county,  in 
the  State  of  Indiana."  Union  township,  the  judgment 
defendant,  is  not  a  party  appellant  to  this  appeal,  except 
we  can  say  that  the  appellant,  by  denominating  himself 
as  Milton  J.  Moon,  trustee,  is  sufficient  for  that  pur- 
pose. The  judgment  being  against  Union  township,  the 
appeal  must  be  taken  by  it,  and  it  designated  as  the  ap- 
pellant. Whether  the  trustee  of  Union  township  could 
appeal  from  said  judgment  and  in  the  assignment  of  er- 
rors in  this  court  designate  himself  as  such  trustee  is 
not  before  us  for  the  reason  that  there  is  nothing  in  the 
assignment  of  errors  to  indicate  that  ''Milton  J.  Moon, 
trustee,"  is  the  trustee  of  Union  township.  Milton  J. 
Moon  has  nothing  to  complain  of  so  far  as  the  record 
discloses,  and  if  he  does  not  appear  here  as  the  repre- 
sentative of  Union  township,  has  nothing  upon  which 
to  predicate  the  errors  assigned.  The  assignment  does 
not  show  him  to  be  the  trustee  of  Union  township  in 
Union  county,  Indiana. 

Judgment  affirmed. 

Filed  Jan.  9,  1895. 
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No.  1,312. 

HuGGiNS,  Administrator,  v.  Hughes. 

Pbactigb. — Motion  to  Strike  Out  Pleading. — Bill  of  Exceptions. — Order 
of  Court. — A  motion  to  strike  out  a  pleading,  with  the  rulings  of  the 
court -thereon,  can  be  shown  only  by  a  bill  of  exceptions  or  by  spe- 
cial order  of  court. 

Appellate  Court  Practice. — WeigfU  of  Evidence. — Verdict. — Parties 
in  Family  Relation.— Law  and  Fact. — ^The  court  will  not  disturb  a 
verdict  upon  the  weight  of  the  evidence  bearing  upon  the  question 
•of  promise  to  pay  for  services  by  parties  standing  in  the  family  re- 
lation, where  the  existence  of  such  promise  is  a  question  of  fact  for 
the  jury. 

^ssionmekt  of  Errors. — Motion  to  Strike  Out  Pleading. — How  As- 
signed.— ^A  ruling  of  the  court  on  a  motion  to  strike  out  a  pleading 
must  be  separately  assigned  aa  error,  and  not  as  a  ground  for  a  new 
trial,  and  must  be  presented  by  bill  of  exceptions  or  special  order 
of  conrt. 

Evidence. — Exclusion  of  Testimony. — Question,  How  Saved. — The  ex- 
clusion of  testimony  can  only  be  made  available  error  by  asking 
some  pertinent  question  of  the  witness,  and,  if  objected  to,  stating 
to  the  court  what  testimony  the  witness  would  give  in  answer  to  the 
question  proposed. 

From  the  Blackford  Circuit  Court. 

B.  G.  Shinn  and  E.  Pierce,  for  appellant. 

/.  Cantwell  and  S.  W.  Cantwell,  for  appellee. 

LoTZ,  J. — ^The  appellee  filed  a  claim  against  the  estate 
of  Sarah  Huggins,  deceased,  which  the  appellant,  as  ad- 
ministrator, refused  to  allow.  The  claim  was  for  serv- 
ices rendered  in  building  fence  and  for  boarding,  lodg- 
ing and  caring  for  the  said  Sarah  a  number  of  years  prior 
to  her  death  and  during  her  last  sickness. 

The  administrator  filed  an  answer  in  three  paragraphs, 
the  first  being  the  general  denial,  the  second  a  set-off, 
^alleging  an  indebtedness  of  the  appellee  to  the  deceased 
for  rent  of  farm  and  for  pasture,  the  third  being  the  stat- 
ute of  limitations. 
Vol.  11—30 
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The  appellee  replied  in  four  paragraphs.  The  appel- 
lant moved  to  strike  out  the  fourth  paragraph  of  reply^ 
which  motion  was  overruled.  The  issues  joined  were 
submitted  to  a  jury,  which  returned  a  general  verdict  for 
appellee  in  the  sum  of  $558.87,  on  which  judgment  was. 
rendered. 

The  first  error  assigned  is  the  overruling  of  the  motion 
to  strike  out  the  fourth  paragraph  of  reply, 

A  motion  to  strike  out  a  pleading  with  the  rulings  of 
the  court  thereon,  can  be  shown  only  by  a  bill  of  ex- 
ceptions or  by  special  order  of  court.  Indiana  Mfg.  Co. 
V.  Millican,  Admr,,  87  Ind.  87. 

The  exception  to  the  ruling  of  the  court  in  this  case  is 
not  presented  by  either  of  these  methods.  Consequently 
this  assignment  does  not  present  anything  for  our  con- 
sideration. 

The  only  other  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

It  was  insisted  in  the  court  below,  and  it  is  also  con- 
tended here,  that  the  verdict  is  not  supported  by  suf- 
ficient evidence  and  is  contrary  to  the  law,  and  that  the 
amount  of  the  recovery  is  erroneous,  being  too  large. 

There  was  evidence  which  tended  to  prove  that  appel- 
lant's decedent  lived  in  the  family  of  the  appellee  as  a 
member  thereof.  From  this  fact  the  appellant  invokes  the 
familiar  rule  that  where  persons  live  together  as  mem- 
bers of  the  same  household,  no  obligation  to  pay  arises 
for  services  performed  by  one  for  the  other,  or  for  board- 
ing or  lodging  furnished,  except  upon  proof  of  a  promise 
to  pay  therefor.  Conceding  the  correctness  of  this  rule, 
we  think  there  was  evidence  from  which  the  jury  was 
warranted  in  finding  a  promise  to  pay  on  the  part  of  the 
deceased. 

This  court  will  not  disturb  a  verdict  upon  the  weight 
of  the  evidence  bearing  upon  the  question  of  a  promise^ 
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for  the  existence  of  such  promise  is  a  question  of  fact 
peculiarly  within  the  province  of  the  jury.  Forester  v. 
Forester,  10  Ind.  App.  680;  Puterbaugh  v.  Puterbaugh,  7 
Ind.  App.  280.  There  was  also  evidence  which  tended 
to  sustain  the  full  amount  of  the  verdict. 

This  court  has  no  right  to  order  a  remittitur  or  a  new 
trial  under  such  circumstances. 

It  was  assigned  as  a  cause  for  a  new  trial,  that  the 
court  erred  in  overruling  the  appellant's  motion  to  strike 
out  the  fourth  paragraph  of  the  reply. 

The  ruling  on  the  motion  to  strike  out  was  not  an  error 
occurring  at  the  trial,  but  if  error  at  all,  it  preceded  the 
trial.  The  granting  of  a  new  trial  would  not  correct 
such  error,  for  it  would  still  remain  in  the  record  of  the 
proceedings.  Such  rulings  must  be  separately  assigned 
as  error  and  must  be  presented  by  bill  of  exceptions,  or 
by  special  order  of  the  court.  Ringgenberg  v.  Hartman, 
102  Ind.  537;  Cates  v.  Thayer,  93  Ind.  156;  Reed  v- 
Spayde,  56  Ind.  394. 

It  w^as  also  assigned  as  a  cause  for  a  new  trial,  that  the 
court  erred  in  excluding  certain  evidence  offered  by  the 
appellant  of  the  fact  that  his  decedent  performed  work 
and  labor  for  the  appellee  while  boarding  in  his  family. 

The  record  shows  that  the  appellant  called  upon  the 
witness  stand  as  a  witness  in  his  behalf  one  Savannah 
Huggins,  and  propounded  to  her  this  question:  '*You 
may  state  what  the  fact  is  at  the  time  you  were  there  at 
the  house  of  your  mother-in-law  during  the  time  about 
which  you  have  testified  since  John  W.  Hughes  ( appellee  ) 
lived  there,  as  to  whether  the  old  lady  (the  decedent) 
was  engaged  in  the  performance  of  any  work  and  labor 
about  the  house  and  in  the  family."  An  objection  was 
sustained  to  this  question,  to  which  ruling  the  appellant 
excepted.  The  appellant  made  no  statement  to  the  court 
as  to  what  the  witness  would  testify  to  in  answer  to  the 
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question.  ''The  exclusion  of  testimony  can  only  be 
made  available  by  asking  some  pertinent  question  of  a 
witness  on  the  stand,  and  if  objection  is  made,  stating  to 
the  court  what  testimony  the  witness  would  give  in  an- 
swer to  the  question  proposed."  Higham  v.  Vanoadd, 
101  Ind.  160  (163);  Kern  v.  Bridwell,  119  Ind.  226; 
Chicago,  etc,  R.  W.  Co.  v.  De  Baum,  2  Ind.  App.  281. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 


Filed  Jan.  9,  1895. 


Kg.  I,d93. 

Smith  bt  al.  v.  Mbiser,  Guardian. 

Eyidbngb. — Admissions. — Vendor  and  Vendee.— Sale. — In  an  action  by 
the  guardian  of  remaindermen  against  the  life  tenant  and  others  for 
saw  logs  alleged  to  have  been  sold  by  the  life  tenant,  it  was  not 
error  to  admit  evidence  of  admission  of  the  alleged  sale,  by  the 
alleged  purchaser,  who  was  also  a  party  defendant,  made  in  the 
absence  of  the  vendor. 

Same, — Limitation  of  Application. — Instruction  to  Jury, — If  the  vendor 
desires  to  have  such  evidence  limited  as  affecting  only  the  purchaser, 
he  should  have  asked  the  court  to  instruct  the  jury  to  that  effect. 

Same. —  Vendor  and  Vendee. — Sale. — Privity  in  Design. — To  make  such 
evidence  competent,  as  affecting  the  purchaser,  it  was  not  neces- 
sary to  show  that  he  and  the  vendor  had  a  joint  interest  or  privity 
in  design. 

Same. — Immaterial. — Harmless  Error. — Evidence  of  the  sales  of  other 
timber,  ten  years  previous  to  that  in  controversy,  w^as  immaterial 
and  harmless. 

Same. — Irrelevant  to  Issues.— Harmless  Error. — Evidence  which  is  irrel- 
evant to  the  issue  and  could  not  have  prejudiced  the  defendant  in 
any  event,  is  harmless. 

From  the  Allen  Circuit  Court. 

H.  C.  Hannay  for  appellants. 

L.  M.  Ninde  and  H.  W.  Ninde,  for  appellee. 
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Reinhard,  J. — ^This  action  was  brought  by  the  ap- 
pellee, as  guardian,  to  recover  certain  saw  logs  alleged 
to  have  been  cut  from  land  in  which  the  appellant 
owned  a  life  estate,  arid  the  appellee's  wards  a  remainder. 
The  land  is  a  farm  upon  which  appellants  reside,  a  small 
portion  of  which  was  reserved  for  timber.  On  this  re- 
served land  there  were  some  valuable  trees  which  it  was 
necessary  to  save  for  the  purpose  of  keeping  the  place 
in  proper  repairs.  The  complaint  averred  that  the  saw 
logs  in  controversy  were  cut  for  merchandise  and  not  to 
improve  the  estate.  The  appellants  admitted  cutting  the 
•timber,  but  claimed  that  it  was  cut  to  make  necessary 
repairs  on  the  farm.  To  prove  that  the  timber  was  to 
be  used  for  merchandise,  it  was  proposed  to  be  shown  by 
the  appellees  that  it  had  actually  been  sold  to  one  Pence, 
who  was  also  a  party  defendant  to  the  action.  Pence 
owned  a  saw  mill  in  the  neighborhood,  and  it  was 
claimed  that  he  was  hauling  the  logs  to  his  mill  at  the 
time  this  action  was  brought. 

The  appellee  offered  evidence  that  Pence  admitted  that 
he  had  purchased  the  logs  of  the  appellants.  To  this 
there  was  an  objection  by  the  appellants  upon  the  ground 
that  they  were  not  present  when  the  admission  was  made, 
and  that  it  was,  therefore,  not  competent  against  them. 
The  court  overruled  the  objection,  and  the  appellants 
excepted.  There  was  no  error  in  this  ruling.  The  evidence 
was  competent  to  bind  Pence  who  was  a  party  defendant. 
If  the  appellants  desired  to  have  the  evidence  limited  as 
affecting  only  the  defendant  Pence  they  should  have 
asked  the  court  for  an  instruction  to  the  jury  that  the 
evidence  could  not  be  considered  against  the  appellants, 
or  to  limit  its  applicability  to  the  defendant  Pence  at  the 
time  it  was  admitted.  Appellants  insist  that  Pence  was 
only  a  nominal  defendant  who  neither  answered  nor  was 
defaulted  at  the  trial.  In  this  the  counsel  for  appellants 
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are  in  error.     The  record  shows  that  a  joint  answer  was 
filed  by  all  the  defendants,  including  Pence. 

It  is  true  that  counsel  for  appellee  remarked  when 
offering  the  testimony  of  one  of  the  witnesses  regarding 
the  admissions  of  Pence,  that  he  introduced  it  against 
all  the  defendants,  but  it  is  not  shown  that  the  court  so 
admitted  it,  and  it  does  not  appear  that  the  appellants 
asked  to  have  the  consideration  of  the  evidence  limited 
as  an  admission  against  Pence  alone.  To  make  the  evi- 
dence competent  as  affecting  Pence,  it  was  not  necessary 
to  show  that  Pence  and  the  appellants  had  a  * 'joint  in- 
terest of  privity  in  design, "  as  insisted  by  the  appellant's, 
learned  counsel.  If  the  evidence  was  competent  as  against 
Pence,  which  we  think  it  was,  no  error  was  committed 
in  overruling  the  objection  to  its  introduction. 

The  court  permitted  the  appellee  to  prove  that  timber 
had  been  taken  off  the  premises  some  ten  years  before 
the  time  of  the  trial.  If  this  was  technically  erroneous, 
it  is  not  apparent  how  it  could  have  harmed  the  appel- 
lants. There  was  no  dispute  that  the  appellants  took 
the  timber  in  controversy,  and  the  only  question  in  con- 
troversy before  the  jury  was  whether  the  timber  so  taken 
was  taken  for  necessary  improvements  on  the  premises, 
or  to  be  sold  as  merchandise.  We  can  not  see  how  the 
fact  that  timber  had  been  cut  ten  years  before  could  in 
any  way  have  influenced  the  jury  in  the  determination 
of  the  real  question  in  issue  before  them. 

Walter  Shane,  a  witness  for  the  appellee,  and  a  farmer 
who  was  acquainted  with  the  premises,  was  asked  to  tell 
the  jury  if  there  was  enough  material  in  the  fences  on 
the  place,  if  it  had  been  handled  properly,  to  make  a 
good  fence,  to  which,  without  any  objection,  he  an- 
swered ''yes."  Subsequently  he  was  again  asked,  after 
he  had  testified  that  he  had  been  a  farmer  all  his  life, 
and  made  fences  and  knew  what  a  good  fence  was,  and 
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the  different  kinds  of  fences  used  by  farmers,  whether, 
at  the  time  the  logs  in  suit  were  cut,  there  was  timber 
-and  material  enough  in  the  fences  on  the  farm  to  have 
made  a  good  farmer's  fence.  The  question  was  objected 
to,  and  it  does  not  appear  to  have  been  answered.  The 
same  question  in  substance  was  afterwards  repeated,  and 
over  the  appellant^s  objection  that  the  witness  was  not 
-qualified  to  express  an  opinion,  and  that  the  testimony 
was  "immaterial  and  improper,"  the  witness  was  per- 
mitted to  answer  and  did  answer  in  the  affirmative. 

We  do  not  think  there  was  any  error  in  this  ruling. 
So  far  as  the  qualifications  of  the  witness  are  concerned, 
they  were  sufficiently  shown  by  his  previous  testimony. 
It  was  not  improper  to  ask  the  witness  whether  there 
was  or  was  not  sufficient  material  to  make  the  fencing 
without  cutting  timber.  Besides,  the  theory  of  ap- 
pellee's case  was,  not  that  the  timber  was  used  or  in- 
tended for  use  in  the  fences,  but  that  it  was  cut  to  be 
sold  and  was  sold.  If  this  was  not  shown,  the  appellee 
had  no  case,  and  the  opinion  of  the  witness  as  to  the 
sufficiency  of  the  material  in  the  fences  could  have  had 
no  effect  upon  the  question  whether  the  timber  was  taken 
for  market.  The  testimony  could  not  have  harmed  the 
appellants,  in  any  event.  What  has  just  been  said  ap- 
plies also  to  the  testimony  of  the  witness  Bates,  who  was 
asked  similar  questions  and  permitted  to  answer  them. 
There  is  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  27, 1894. 
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No.  1,344. 

Lowe  v.  Guabd  et  al. 

Partition  Fence. — Bight  to  Construct, — Liability  for  Injury  to  Stock 
Hliile  in  Process  of  Construction. — Negligence. — An  adjoining  land- 
owner has  the  right  to  construct  a  fence  on  the  partition  line,  sub- 
ject to  agreement  and  legal  conditions,  but  he  must  use  due  care  in 
its  erection  and  leave  it  in  a  reasonably  safe  condition  when  com- 
pleted, or  respond  in  damages  for  injuries  to  stock  of  another  law- 
fully pasturing  in  adjoining  premises  to  his,  resulting  from  such 
negligence  in  constructing  or  defective  condition  after  construction^ 
in  the  absence  of  contributory  negligence  on  the  part  of  the  com- 
plaining party. 

From  the  Dearborn  Circuit  Court. 

6r.  M.  Roberta  and  C.  W.  Stapp,  for  appellant. 

M.  J.  Givan  ond  M.  S.  Givan,  for  appellees. 

/' 
Boss,  C.  J. — This  action  was  brought  by  the  appellant 

to  recover  damages  for  injury  to  his  stock  which,  he 
alleged,  wandered  upon  the  line  dividing  his  land  from 
that  occupied  by  the  appellees,  and  became  entangled  in 
barbed  wires  then  being  used  by  appellees  in  the  con- 
struction of  a  fence  on  said  division  line.  The  complaint 
is  in  three  paragraphs,  to  each  of  which  demurrers  were 
filed  and  sustained,  and  these  rulings  of  the  court  are 
the  errors  assigned  in  this  court. 

The  paragraphs  are  similar  in  their  general  allegations, 
the  only  material  difference  being  in  that  they  seek  to 
recover  for  injuries  sustained  at  three  separate  and  dis- 
tinct times. 

The  material  allegations  of  the  first  paragraph  of  the 
complaint  are  in  substance  as  follows:  ''That  oh  the  2d 
day  of  October,  1892,  the  defendants  (appellees)  were 
in  possession  of  a  tract  of  land  adjoining  the  land  owned 
by  plaintiff,  in  Lawrenceburg  township,  Dearborn  county, 
Indiana;"  that. they  undertook  the  erection  of  a  barbed 
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wire  fence  on  the  line  dividing  their  land  from  plaint- 
iff's, and,  '4n  the  process  of  the  erection  of  said  fence, 
carelessly  and  negligently  strung  and  laid  upon  the 
ground,  and  on  the  line  of  such  proposed  line  of  fence, 
and,  preparatory  to  stringing  the  same  on  the  posts,  three 
or  more  barbed  wires,  With  sharp  and  jagged  barbs  pro- 
jecting from  each  of  said  wires,  throughout  their  entire 
length,  at  spaces  of  six  inches,  and  carelessly  and  negli- 
gently allowed  said  barbed  wire  to  .remain  lying  on  the 
ground  at  said  point,  without  any  guard  or  protection  to 
prevent  the  stock  from  said  adjoining  pasture  fields  from 
coming  in  contact  therewith,  and  in  said  condition  said 
wired  were  negligently  and  carelessly,  temporarily  aban- 
doned by  defendants, "  without  guards,  etc.  That  plaint- 
iff's stock,  including  a  horse,  was  pasturing  in  his  field 
adjoining  the  defendant's  land,  and  between  which  the 
fence  was  being  erected;  that  the  defendants  knew  plaint- 
iff was  so  pasturing  his  stock,  and  that  plaintiff  had  no 
knowledge  of  the  defendants  building  said  fence,  but, 
that  without  fault  on  his  part,  his  said  horse  wandered 
over  to  and  became  entangled  in  the  barbed  wires  so 
placed  on  the  ground  by  the  defendants,  whereby  its  legs 
were  cut,  etc., to  plaintiff's  damage,  etc. 

It  is  very  earnestly  insisted  by  the  appellee  that  neither 
paragraph  of  the  complaint  states  a  cause  of  action; 
that  the  facts  alleged  affirmatively  show  that  the  plaint- 
iff was  guilty  of  contributory  negligence  in  permitting 
his  stock  to  wander  over  to  and  become  entangled  in  the 
wires.  It  is  true  that  under  the  common  law  the  owner 
of  the  stock  is  bound  to  keep  them  within  his  own  in- 
closure,  in  other  words,  to  keep  them  on  his  own  prem- 
ises, and  if  he  suffers  them  to  escape  and  go  upon  the 
lands  of  another,  he  must  answer  in  damages.  The 
Pittsburgh,  etc,  JR.  W,  Co,  v.  Stuart,  71  Ind.  500,  and 
cases  cited.     The  common  law  is  still  in  force  in  this 
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State,  except  in  so  far  as  it  is  changed  by  section  6564  et 
seq.,  R.  S.  1894,  which  makes  special  provision  for  the 
erection  and  maintenance  of  partition  fences.  Under 
these  provisions  it  is  the  duty  of  the  adjoining  land- 
owners jointly  to  build  and  maintain  partition  fences. 
They  may,  however,  by  special  agreement  divide  and  set 
apart  to  each  the  portion  which  each  is  to  build  and 
maintain.  When  thus  partitioned,  each  is  answerable 
for  the  condition  of  that  part  set  off  to  him.  And  pro- 
vision is  made  that  when  one  party  fails  to  maintain  his 
part  of  such  fence,  the  other  party  may  do  so  for  him 
and  recover  therefor. 

The  right  of  the  appellees  to  build  a  fence  on  the  di- 
viding line  is  not  questioned,  hence  that  right  carried 
with  it  an  exemption  from  liability  whilo  erecting  it, 
provided  they  used  due  care  in  its  erection  and  left  it  in 
a  reasonably  safe  condition  when  completed.  A  lawful 
act  may  be  done  in  such  a  negligent  manner  that  if  in- 
jury results  an  action  will  lie.  On  the  contrary,  the  do- 
ing of  an  unlawful  act  does  not  always  create  a  liability. 

In  this  case  the  building  of  the  fence  was  lawful,  but 
the  appellees  had  no  right  to  be  negligent  in  the  manner 
of  its  construction  or  to  leave  it  in  an  unsafe  condition 
when  completed.  If,  by  reason  of  their  negligence,  ap- 
pellant's stock  was  injured  without  fault  on  his  part 
contributing  thereto,  they  must  answer  therefor.       • 

A  complaint  very  similar  to  that  under  consideration 
was  held  good  in  the  case  of  McFarland  v.  Swihart,  11 
Ind.  App.  175.  The  opinion  in  that  case  is  fully  sus- 
tained by  Sisk  V.  Crump,  112  Ind.  504. 

While  we  may  not  approve  all  that  is  said  by  the  court 
in  the  case  of  Sisk  v.  Crump,  supra,  it  stands  as  the  law 
in  this  State  until  overruled  by  the  Supreme  Court. 

Following  these  authorities  we  must  hold  each  para- 
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graph  of  the  complaint  in  the  case  under  consideration, 
to  be  sufficient  to  withstand  a  demurrer  for  want  of  f^cts. 

Judgment  reversed,  with  instruction  to  the  court  be- 
low to  overrule  the  demurrers  to  each  paragraph  of  the 
complaint. 

Filed  Jan.  16, 1895. 


No.  1,339. 

BURKB   BT   AL.  V.  GARDNER. 

Judgment. — On  Answers  to  Interrogatories. —  WJien  Beoersible  Error, — 
It  is  reversible  error  to  refuse  to  render  judgment  on  the  general 
verdict  where  the  answers  to  interrogatories  are  not  sufficient  to 
overthrow  the  general  verdict. 

From  the  Knox  Circuit  Court. 
O.  -H".  Cobb,  for  appellants. 

LoTZ,  J. — ^The  appellee,  as  a  creditor  of  the  estate  of 
John  Newcomb,  deceased,  brought  this  action  against 
the  appellants  as  administrators  de  son  tort,  charging 
them  with  having  converted  a  large  amount  of  personal 
property  belonging  to  said  estate  to  their  own  use.  The 
appellants  filed  an  answer  in  denial  and  also  special  an- 
swers, in  which  they  alleged  that  they  took  possession 
of  the  property  on  account  of  the  breach  of  the  condi- 
tions of  a  chattel  mortgage  executed  by  Newcomb  in  his 
lifetime. 

The  issues  joined  were  tried  by  a  jury,  which  returned 
a  general  verdict  for  appellants.  The  jury  also  returned 
answers  to  interrogatories,  from  which  it  appears  that 
the  property  had  been  removed  from  Knox  county,  In- 
diana, to  the  State  of  Illinois,  without  the  consent  of  the 
appellants;  that  the  property  taken  possession  of  by  the 
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appellants  was  of  the  value  of  $338,  and  that  the  appel- 
lants took  possession  of  logs  of  the  value  of  $18,  and 
corn  of  the  value  of  $7.50,  which  were  not  included  in 
said  mortgage. 

The  appellants  moved  for  a  judgment  in  their  favor  on 
the  general  verdict.  This  motion  was  overruled,  and  the 
court  rendered  judgment  on  the  special  findings  in  favor 
of  the  appellee  in  the  sura  of  $28.05,  being  the  value  of 
the  logs  and  corn,  with  ten  per  centum  thereon. 

The  overruling  of  the  motion  for  judgment  on  the 
general  verdict  is  one  of  the  errors  assigned. 

The  general  verdict  must  control  unless  it  affirmatively 
appears  that  the  facts  specially  found  are  irreconcilably 
in  conflict  with  it.  Evansville,  etc,,  R.  R.  Co.  v.  Marohn, 
6  Ind.  App.  646. 

Before  the  appellee  was  entitled  to  a  judgment,  he  was 
bound  to  prove,  and  the  jury  was  required  to  find,  that 
he  was  a  creditor  of  the  estate  of  John  Newcomb,  de- 
ceased, and  that  the  property  converted  by  the  adminis- 
trators de  son  tort  was  such  property  as  the  creditor 
had  the  right  to  have  placed  in  the  hands  of  an  admin- 
istrator to  make  assets  for  the  payment  of  debts.  Kahn 
V.  Tinder,  77  Ind.  147;  Goff'v.  Cook,  73  Ind.  351;  Mc- 
Coy V.  Payne,  68  Ind.  327;  Ferguson  v.  Barnes,  58  Ind. 
169. 

The  general  verdict  in  favor  of  the  appellants,  under 
the  issues  joined,  carried  with  it  the  necessary  inference 
that  they  were  not  creditors  of  the  estate  of  John  New- 
comb.  There  is  nothing  in  the  answers  to  the  inter- 
rogatories that  indicates  or  even  tends  to  show  that  the 
appellee  was  a  creditor.  The  most  that  can  be  said  for 
them  is  that  they  show  that  the  appellants  were  indebted 
to  the  estate. 

The  evidence  is  not  in   the  record,  but  if  it  were  we 
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could  not  look  to  it  to  aid  us  in  determining  the  ques- 
tion before  us.   *Cox  v.  Ratcliffe,  105  Ind.  374. 

The  special  findings  were  insuflBcient  to  support  a 
judgment  for  the  appellee,  nor  are  they  sufficient  to  over* 
ride  the  general  verdict. 

For  the  error  in  overruling  the  motion  for  judgment 
on  the  general  verdict,  the  cause  must  be  reversed. 

Judgment  reversed,  with  instructions  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Filed  Jan.  8, 1895. 


No.  1,427. 

Albany  Land  Company  v.  McElwaine-Richabds  Com- 
pany. 

Judgment. — By  Default, — Application  to  Set  Aside  Default,— Notice. — 
When  an  application  is  made  daring  the  term  at  which  Ibe  judg- 
ment by  default  was  taken,  the  proper  proceeding  is  by  niotion 
without  notice.  But  if  made  after  the  term,  the  application  ig  a 
new  proceeding  in  the  nature  of  a  complaint,  and  requires  notice. 
However,  notice  can  not  be  insisted  on  as  a  prerequisite  where  there 
is  an  appearance  and  demurrer. 

Same. — By  Default. — Application  to  Set  Aside. —  When  may  be  Made.— 
The  defendant  could  have  asked  and  obtained  leave  at  the  s^ime 
term  of  court  to  file  an  amended  complaint  or  application  to  set 
aside  the  default,  and  had  the  cause  been  continued  till  tlie  next 
term  he  could  have  filed  an  amended  complaint  then.  But  the 
judgment  by  which  the  court  overruled  the  application  wns  a  final 
determination  of  the  question ;  and  such  r&ling  remained  m/^K  only 
during  such  term,  unless  the  cause  was  postponed  until  next  term. 

Practice. — Motion  to  Strike  out  Motion, — Effect.— K  motion  to  strike 
out  another  motion,  if  sustained,  would  be  equivalent  to  overruling 
the  first  motion. 

From  the  Marion  County  Superior  Court. 

J,  W,  Holtzman  and  J,  M,  Leathers,  for  appellant. 

H.  J,  Milligan,  for  appellee. 
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Reinhard,  J. — On  the  2d  day  of  December,  1893,  be- 
ing the  24th  judicial  day  of  the  special  tef  m  of  the  Marion 
Superior  Court  for  the  month  of  November,  1893,  the 
appellee  obtained  a  judgment  by  default  on  an  open 
book  account  against  the  appellant  for  $845.15,  summons 
having  been  duly  issued  and  served.  On  the  11th  day 
of  December,  1893,  being  the  7th  judicial  day  of  the  De- 
cember  term,  1893,  of  said  court,  the  appellant  filed  its 
''motion  and  application  "  asking  the  court  to  set  aside 
the  default  and  judgment.  Subsequently,  and  during 
the  same  term,  the  appellee  filed  its  demurrer  to  the  ap- 
plication, alleging  for  cause  therefor  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  No 
ruling  appears  to  have  been  made  upon  the  demurrer, 
but  on  the  19th  day  of  December,  which  was  during  the 
same  term  at  which  the  application  was  filed,  the  court 
overruled  the  motion  and  application  to  set  aside  the  de- 
fault and  judgment,  to  which  ruling  the  appellant  excepted 
and  was  given  twenty  days'  time  to  prepare  and  file  a  bill 
of  exceptions.  On  the  2d  day  of  January,  1894,  being  the 
2d  judicial  day  of  the  January  term,  1894,  of  said  court, 
the  appellant  filed  its  amended  application  to  set  aside 
said  default  and  judgment,  which  was  at  the  same  term, 
and  upon  appellee's  motion,  stricken  from  the  files,  to 
which  ruling  the  appellant' excepted,  and  was  given  thirty- 
days'  time  to  prepare  and  file  a  bill  of  exceptions.  From 
this  ruling  an  appeal  was  taken  to  the  general  term  of 
the  superior  court,  tfind  oti  the  9th  day  of  February, 
1894,  which  was  during  the  February  term,  1894,  of 
said  court,  the  appellant  filed  its  bill  of  exceptions  and 
also  its  abstract  from  the  entry  docket  in  the  cause  and 
its  assignment  of  errors.     The  specification  of  errors  is: 

1.  That  the  court  erred  in  sustaining  the  appellee's 
demurrer  to  the  appellant's  motion  to  set  aside  the  judg- 
ment taken  bv  default. 
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2.  That  the  court  erred  in  sustaining  appellee's  mo- 
tion to  strike  out  appellant's  amended  motion  or  appli- 
cation to  set  aside  the  judgment  taken  by  default  against 
said  appellant. 

The  appeal  having  been  submitted  to  the  full  bench  of 
the  superior  court  at  the  general  term,  the  judgment  of 
the  special  term  was  affirmed,  and  the  appellant  ex- 
cepted. The  only  error  assigned  here  is  that  the  su- 
perior court  in  general  term,  erred  in  affirming  the  judg- 
ment of  the  special  term. 

We  shall  assume,  for  the  purposes  of  this  appeal, 
that  the  amended  application  is  sufficient  under  ordinary 
circumstances  to  entitle  the  appellant  to  relief  from  the 
judgment  by  default,  and  that  if  such  amended  applica- 
tion was  properly  before  the  court,  it  would  have  been  its 
duty  under  the  statute  to  set  aside  the  default.  R.  S. 
1894,  section  399  (R.  S.  1881,  section  396). 

Was  the  amended  application  properly  before  the 
court? 

The  record  shows  that  the  first  application  was  filed 
at  the  term  subsequent  to  the  one  at  which  the  judgment 
was  taken.  When  the  application  is  made  during  the 
term  at  which  the  judgment  by  default  was  taken,  the 
proper  proceeding  is  by  motion  without  notice.  Frazier 
V.  Williams,  18  Ind.  416. 

If  made  after  the  term,  the  application  is  a  new  pro- 
ceeding in  the  nature  of  a  complaint,  and  requires  notice. 
No  notice  was  required  in  the  present  case,  as  there  was 
an  appearance  and  a  demurrer.  The  fact  that  the  plead- 
ing was  denominated  a  ''motion"  or  ''application,"  or 
that  it  was  entitled  the  same  as  the  original  cause,  will 
not  change  its  character,  as  the  courts  will  look  to  the 
substance  and  not  to  mere  technical  matters. 

As  there  was  no  ruling  upon  the  demurrer,  the  only 
question   presented   is   upon  the  second  assignment  of 
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error.  We  agree  with  appellee's  counsel  that  the  sus- 
taining of  a  motion  to  strike  out  a. motion  or  pleading  is 
the  same  as  overruling  the  original  motion  or  pleading, 
and  that  the  record  presents  the  same  questions  as  if  the 
latter  application  had  been  overruled  for  any  cause. 
Blemel  v.  Shattucky  133  Ind.  498;  Whitev.  Morgan  &  Co., 
119  Ind.  338. 

The  filing  of  the  complaint  to  set  aside  the  judgment 
by  default  was  the  commencement  of  a  new  cause  of  ac- 
tion, and  this  cause  remained  in  fieri  until  it  was  finally 
disposed  of.  If,  therefore,  final  judgment  was  rendered 
during  the  December  term,  the  cause  was  at  an  end,  and 
no  amended  complaint  or  other  pleading  could  have  been 
subsequently  considered. 

We  think  the  matter  was  finally  determined,  as  far  as 
the  superior  court  was  concerned  therein,  at  the  Decem- 
ber term,  1893.  The  record  shows  that  the  application 
was  then  overruled,  an  exception  taken,  and  time  granted 
for  filing  a  bill  of  exceptions.  The  appellant  could  have 
asked  and  obtained  leave  at  that  term  of  court  to  file  an 
amended  complaint  or  application,  and  had  the  cause 
been  continued  till  the  next  term,  it  could  have  filed  an 
amended  complaint  then.  But  the  judgment  by  which 
the  court  overruled  the  application  was  a  final  determina- 
tion of  the  question  whether  or  not  the  appellant  was 
entitled  to  have  the  judgment  by  default  set  aside.  The 
ruling  remained  in  fieri  only  during  such  term,  unless 
there  is  an  affirmative  showing  that  the  cause  was  post- 
poned until  the  next  term,  which  is  not  the  case.  It  was 
an  adjudication  of  the  question  whether  the  appellant 
was  entitled  to  be  relieved  from  the  judgment,  and  no 
appeal  having  been  taken  therefrom,  the  ruling  must  be 
considered  as  final,  and  can  not  be  reviewed  now.  Nor 
could  the  appellant  subsequently  open  up  the  judgment 
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overruling  the  application,  by  filing  either  an  amended 
or  a  new  complaint. 

Judgment  affirmed. 

FUed  Jan.  9,  1895. 


No.  1,044. 

Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company  v.  Haepee. 

Heal  Estate. — Trespass  and  Wrongful  Appropriation. — Avennenis  as 
to  Ownership. — Where,  in  a  complaint  to  recover  damages  for  a  tres- 
pass apon  and  wrongful  appropriation  of  land,  the  averments  as  to 
ownership  show  title  in  the  plaintiff,  the  complaint  will  withstand  a 
demurrer,  although  such  averments  are  not  as  clear  and  specific  as 
the  rules  of  careful  pleading  r^qudre. 

Same. — Presumption  as  to  Continuance  of  Ownership. — An  averment 
that  the  plaintiff  was  the  owner  of  the  land  on  the  26ih  of  May, 
and  that  the  wrong  complained  of  occurred  on  the  28th  of  the 
same  month,  is  sufficient  to  show  ownership  on  the  latter  day,  as 
ownership  and  occupancy  are  presumed  to  continue  until  the  con- 
trary is  made  to  appear. 

Same.— i2ai7rood. — Street. — Grant  of  Bight  of  Watf  bij  Mwiicipal  AtUhoT' 
ities.— Damages. — Abutting  Oir^ner^g  Right  of  Action. — The  owner  of 
land  ahutting  on  a  highway  or  street  is  not  debarred  from  recover- 
ing damages  from  a  railroad  company  constructing  a  trackjthereon , 
by  the  fact  that  the  municipal  authorities  have  granted  the  com- 
pany a  right  of  way  over  such  street  or  highway. 

Same.— Proo/  as  to  Quantity  of  Land  Takm,— It  is  not  essential  to  the 
maintenance  of  the  action,  that  the  plaintiff  should  prove  the  exact 
width  or  dimensions  of  the  land  appropriated,  il  it  be  shown  that 
some  land  was  taken. 

Same. — Duration  of  Injury .—Inff^ences  htj  Jury.— Where  a  railroad 
company  wrongfully  appropriates  a  strip  of  ground  and  oonstructa 
thereon  a  side  track,  the  probable  duration  of  the  injury  n\i\y  be 
inferred  by  the  jury  from  the  fac^t.*i  as  to  the  use  ariually  made  of 
the  siding  and  of  the  land  up«^ii  winch  it  is  constructed. 

Same. — Adverse  Possession. — Occupautyhg  Third  Prnton. — The  erection 
of  telegraph  poles  upon  the  ground  in  controversy  by  another  cor- 
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poration,  which  permitted  the  railroad  company  to  use  one  of  its 
wires,  can  not  be  made  the  basis  of  a  claim  of  title  or  adverse  pos- 
session by  the  latter. 
Sams. — Assessment  of  Damages— Special  Statute — Remedy  by  Independ- 
ent Action, — Where  the  owner  of  land  acquiesces  in  the  appropria- 
tion thereof  by  a  railroad  company,  he  is  not  bound  to  proceed  under 
the  special  statute  for  the  assessment  of  damages,  but  may  recover 
in  an  independent  action  for  the  permanent  injury  sustained. 

From  the  Grant  Circuit  Court. 

N.  0.  Ito88y  W,  H.  Carroll  and  G.  Dean,  for  appellant. 
J.  W,  Fesler,  E.  E.  Stevenson  and  /.  A.. Kersey,  for 
appellee. 

Reinhard,  J. — ^The  appellee  brought  this  action  to  re- 
covjBr  damages  of  the  appellant  for  an  alleged  trespass 
upon  and  wrongful  appropriation  of  her  land  for  the  pur- 
pose of  constructing  and  maintaining  a  second  railroad 
track  upon  the  portion  thereof  lying  adjacent  to  the  ap- 
pellant's right  of  way  upon  which  the  first  and  main 
track  is  laid. 

The  complaint  is  in  two  paragraphs,  and  a  general 
demurrer  addressed  separately  to  each  paragraph  was 
overruled.  This  ruling  is  assigned  and  relied  upon  as 
error.  The  specific  objection  urged  against  the  first 
paragraph  is  its  failure  to  allege  the  appellee's  ownership 
of  the  property  described. 

The  averment  upon  the  question  of  ownership  is  not 
as  clear  and  specific  as  could  be  desired  in  a  model  plead- 
ing, but  we  think  the  several  averments  when  construed 
together  are  sufficient  to  withstand  the  objection  men- 
tioned. 

It  is  alleged  that  the  appellant  entered  upon  the  land 
but  a  very  few  days  before  the  action  was  commenced. 
In  the  allegation  of  ownership  it  is  true  the  present 
tense  is  used,  which  must  probably  be  construed  to  refer 
to  the  time  of  the  commencement  of  the  action,  but  it  is 


^^p^ 


NOVEMBER  TERM,  1894.  483 


Pittsburgh,  Cincinnati,  Chicago  and  St.  LoqIh  Kaiiwiiy  Co.  fl.  Harper. 

further  shown  in  the  complaint,  that  the  appellee  chiicied 
title  and  notified  appellant  thereof,  aud  that  she  would 
claim  damages  the  day  before  the  alleged  entry.  It  is 
also  charged  that  the  appellant  entered  unlawfully  and 
without  right,  and  that  the  trespass  was  a  continuing 
one  amounting  to  an  appropriation  of  a  right  of  way  in 
perpetuity.  T^e  objection  is  highly  technical  in  its 
character,  and  we  do  not  think  it  is  tenable. 

Another  objection  urged  is  that  the  appellee  does  not 
aver  ownership  in  the  particular  portion  upon  which  the 
track  was  laid.  This  objection  is  equally  untenable. 
After  setting  forth  a  specific  description  of  her  real  es- 
tate, she  avers  that  on  the  said  described  piece  or  tract 
there  were  three  dwelling  houses,  occupied  by  her  ten- 
ants, each  of  which  houses  * 'fronted  on  an  open  way 
twenty  feet  in  width,  which  then  was  and  had  been  left 
open,  extending  along  the  south  side  of  said  real  estate 
and  adjacent  to  said  railroad  right  of  way  for  the  entire 
distance  along  said  real  estate,  and  being  a  pari  of  »aid 
real  estate y^^  etc. 

This,  we  think,  sufficiently  shows  that  the  strip  upon 
which  it  is  alleged  the  second  track  was  constructed, 
was  a  part  of  the  real  estate  described,  and  of  which  it  is 
averred  she  is  the  owner.  If  the  appellant  desired  a 
more  specific  description  of  the  strip  alleged  to  have 
been  appropriated,  it  should  have  interposed  a  motion  to 
require  the  appellee  to  make  her  complaint  more  definite 
in  this  regard. 

But  if  we  should  conclude  that  the  strip  taken  was  not 
described  with  sufficient  certainty,  this  would  not  reader 
the  complaint  bad  for  the  reason  that  it  still  shows  some 
injury  to  the  remainder  of  the  laud  upon  which  the 
dwelling  houses  are  situated,  under  the  rule  that  the 
owner  of  property  is  required  to  use  it  so  as  not  to  injure 
the  property  of  his  neighbor. 
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The  special  verdict  being  clearly  based  upon  the  first 
paragraph  of  the  complaint,  we  would  not  ordinarily  be 
required  to  consider  the  objections  urged  against  the 
second.  We  think,  however,  that  the  second  paragraph 
is  sufficient  also.  It  is  averred  therein  that  the  appellee 
was  the  owner  and  in  possession  of  the  property  de- 
scribed on  the  26th  day  of  May,  1892,  and  that  the 
grievances  complained  of  occurred  on  the  28th  day  of 
May,  1892.  This  is  a  sufficient  averment  of  ownership. 
It  will  not  be  presumed  that  there  was  a  change  of  own- 
ership and  possession  between  the  two  days  named.  On 
the  contrary,  ownership  and  occupancy  are  presumed  to 
continue  until  the  opposite  is  made  to  appear.  Whar- 
ton Ev.,  section  1286.  Appellant's  contention  that  this 
paragraph  of  complaint  shows  the  strip  of  land  taken  to 
be  a  street  in  a  city,  even  if  tenable,  would  not  necessa- 
rily prove  the  complaint  bad  for  the  sufficient  reason  that 
the  owner  of  land  abutting  on  a  highway  or  street  is  not 
debarred  from  recovering  damages  from  a  railroad  com- 
pany constructing  a  track  thereon  by  the  fact  that  the 
municipal  authorities  have  granted  the  company  a  right 
of  way  over  such  street  or  highway.  Cox  v.  Louisville^ 
etc.,  R.  R.  Co.,  48  Ind.  178. 

Besides,  the  owner  of  the  abutting  land  may  have  a 
peculiar  interest  in  the  easement  in  the  street,  including 
the  right  to  have  the  street  kept  open  and  free  from  any 
obstruction  preventing  or  interfering  with  his  free  in- 
gress or  egress,  such  interest  being  distinct  from  that  of 
the  general  public  and  inhering  in  the  land  of  which  he 
is  the  owner.  Decker  v.  Evansville,  etc,  R.  W.  Co.,  133 
Ind.  493. 

We  think  both  paragraphs  of  the  complaint  were  suf- 
ficient to  withstand  the  demurrer. 

The  court  sustained  a  demurrer  to  appellant's  second 
paragraph  of  answer.    This  pleading  is  drafted  upon  the 
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theory  that  the  track  complained  of  was  laid  in  a  street 
under  the  authority  of  a  resolution  passed  by  the  com- 
mon council  of  the  city.  For  the  reasons  given  in  rul- 
ing upon  the  sufficiency  of  the  second  paragraph  of 
complaint,  we  think  the  demurrer  was  properly  sus- 
tained. 

The  overruling  of  the  motion  for  a  new  trial  is  as- 
signed as  error,  and  it  is  insisted  that  the  verdict  is  not 
sustained  by  sufficient  evidence.  One  of  the  alleged  de- 
fects in  the  evidence  is  claimed  to  consist  in  the  insuf- 
ficiency of  the  description  of  appellee's  real  estate  con- 
tained  in  the  deed  introduced  in  evidence.  The  deed 
was  introduced  obviously  for  the  purpose  of  proving 
title.  We  think  the  ownership  was  sufficiently  proved, 
and  that  the  objection  is  not  tenable.  It  was  not  essen- 
tial to  the  maintenance  of  the  action,  that  the  appellee 
should  have  proved  the  exact  width  or  dimensions  of 
the  land  appropriated  by  the  appellant. 

If  any  land  was  taken,  the  appellee  has  the  right  to  re- 
cover for  such  taking,  and  if  she  sustained  damage  to 
her  other  land  then  she  is  entitled  to  recover  for  such 
damage  also.  Nor  can  we  say  that  there  was  no  evidence 
from  which  the  jury  could  find  that  appellee's  injury 
was  a  permanent  one.  The  mere  fact  that  the  so-called 
second  track  is  only  a  siding  does  not  conclusively  show 
that  such  second  track  is  not  permanent,  nor  is  the  evi- 
dence otherwise  conclusive  upon  this  point.  Besides, 
the  evidence  tends  to  show  an  obstruction  of  the  ingress 
and  egress  over  appellee's  land,  which  the  jury  were 
amply  warranted  in  finding,  was  a  permanent  obstruc- 
tion. The  probable  duration  of  the  injury  was  a  proper 
inference  for  the  jury  from  the  fact  of  the  use  the  appel- 
lant was  actually  making  of  the  siding  and  the  strip  of 
land  upon  which  it  is  constructed. 

Appellant's  counsel  also  insist  that  the  evidence  shows. 
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beyond  dispute,  that  the  narrow  strip  of  ground  upon 
which  the  side  track  was  laid  was  a  part  of  the  com- 
pany's original  right  of  way.  This  contention  is  based 
upon  the  assumption  that  the  appellant,  in  the  acquisi- 
tion of  such  right  of  way,  obtained  a  strip  100  feet  in 
width,  for  which  assumption  there  is  no  warrant,  for  the 
reason  that  there  is  evidence  tending  to  prove  that  such 
right  of  way  is  coextensive  o\ily  with  what  was  known 
as  the  old  plank  road,  and  that  from  the  center  of  this 
road  to  its  outer  edge  on  the  north  no  portion  of  the 
strip  of  land  claimed  by  the  appellee  is  included. 

Nor  is  the  appellant's  position  tenable,  that  because 
telegraph  poles  had  been  erected  and  were  still  standing 
on  the  disputed  strip,  the  extent  of  the  right  of  way  must 
be  measured  by  the  Ipcality  occupied  by  such  poles.  The 
evidence  tends  to  show  that  the  poles  were  erected,  and, 
together  with  the  wires  connected  with  the  same,  are 
owned  by  another  corporation,  which  permits  the  appel- 
lant to  use  one  of  its  lines.  No  presumption  of  claim 
of  title,  or  adverse  possession,  on  the  part  of  appellant, 
can  therefore  be  properly  based  upon  the  erection  of 
these  poles. 

Without  further  prolonging  the  discussion  of  this 
branch  of  the  case,  it  will  be  sufficient  to  say  that  there 
is  some  evidence  upon  every  material  branch  of  the 
issues  tending  to  support  the  verdict,  and  that  there  was 
consequently  no  error  in  the  court's  refusal  to  grant  a 
new  trial  on  account  of  the  insufficiency  of  the  evi- 
dence. 

Nor  do  we  think  the  verdict  so  uncertain  that  the  ap- 
pellant's motion  for  a  venire  de  novo  should  have  been 
sustained. 

The  verdict  shows  that  there  was  a  depreciation  in 
the  main  body  of  the  appellee's  land,  amounting  to  $500. 
It  further  shows  an  appropriation  of  the  narrow  strip, 
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and  that  its  value  was  $700.  This  makes  the  sum  of  the 
damages  which  the  jury  awarded  to  appellee,  to  wit, 
$1,200.  We  can  not  say,  as  a  matter  of  law,  that  an 
appropriation  of  a  strip  of  land  for  a  side  track  of  a  rail- 
road injures  the  owner  less  than  the  actual  value  of  the 
real  estate  taken. 

Nor  can  we  agree  with  counsel  in  the  contention  that 
the  appellee's  only  remedy  was  to  proceed  under  the 
special  statute  for  the  assessment  of  damages.  Where 
the  owner  of  land  acquiesces  in  the  appropriation,  as 
the  appellee  does  in  the  present  case,  such  owner  may 
recover  in  an  action  like  the  present  one  for  the  per- 
manent injury  sustained.  Indiana,  etc,  R.  W.  Co.  v. 
Eberle,  110  Ind.  542;  Porter  v.  Midland  R.  W.  Co., 
125  Ind.  476;  Indiana,  etc.,  R.  W.  Co.  v.  Allen,113  Ind. 
581;  Chicago,  etc.,  R.  W.  Co.  v.  Hall,  135  Ind.  91;  Hen- 
derson V.  New  York,  etc.,  R.  R.  Co.,  78  N.  Y.  423. 

Other  questions  are  presented  by  appellant's  counsel, 
but  what  we  have  said  in  the  previous  portion  of  this 
opinion  must  be  considered  as  conclusive  of  other  points 
made  by  counsel  in  argument.  There  is  no  reversible 
error. 

Judgment  affirmed. 

Gavin,  J.,  dissents. 

Ross,  J.,  did  not  participate  in  this  opinion. 

filed  April  6, 1894 ;  petition  for  rehearing  overmled  Nov.  27, 1894. 
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No.  1,129. 

The  Lake  Shore  and  Michigan  Southern  Railroad 
Company  v.  Wilson,  Administratrix. 

Negligence. —  Proximate  Cause. —  JRailroad, — Master  and  Servant,— 
Open  Switch. — Absence  of  Sioitch  Light. — Killing  of  Fireman. —  Viola- 
tion of  Rule  by  Engineer, — Where  a  railroad  company  negligently 
leaves  a  switch  open,  whereby  a  passenger  train  proceeding  upon 
the  main  track  in  the  night  time  runs  into  the  switch  and  collides 
with  a  freight  train  standing  upon  the  side  track,  killing  the  fire- 
man of  the  passenger  engine,  without  his  fault,  the  company  is  lia- 
ble, its  act  being  a  proximate  cause  of  the  injury,  although,  the 
switch  light  having  accidentally  gone  out  sometime  prior  to  the  col- 
lision, the  engineer  did  not  stop  his  train  upon  observing  that  there 
was  no  light,  thus  violating  a  rule  of  the  company  providing  that 
the  absence  of  a  light  was  to  be  regarded  as  a  signal  of  danger. 

Same. — Contributory  Negligence. — Absence  of  Switch  Light. — Duty  to 
Observe. — In  such  case  the  fireman  is  not  shown  to  have  been  guilty 
of  contributory  negligence,  although  required  by  a  rule  of  the  com- 
pany to  keep  a  constant  lookout  ahead  when  not  engaged  in  firing, 
BO  as  to  give  notice  of  danger  to  the  engineer,  where  it  appears  that 
his  duties  and  circumstances  at  the  time  were  such  that  he  could 
not  have  discovered  the  absence  of  the  switch  light  in  time  to  have 
given  the  engineer  warning  to  stop  the  train,  and  where  the  en- 
gineer had  notice  that  the  light  was  not  burning  at  least  as  early  as 
the  fireman  could  have  communicated  knowledge  of  such  fact  to 
him  and  had  determined  to  proceed  without  stopping  hia  train. 

Ross,  J.,  dissents. 

From  the  DeKalb  Circuit  Court. 
J.  Morris,  R.  C.  Belly  J.  M.  Barrett  and  S.  L.  Morris, 
for  Appellant. 

L.  M.  Ninde,  W,  L.  Penfield  and  E.  W.  Ninde,  for  ap- 
pellee. 

Davis,  J. — George  R.  Wilson  was  a  fireman  in  the 
service  of  the  appellant  on  a  passenger  train.  The  ap- 
pellant, on  the  6th  day  of  December,  1889,  at  the  station 
of  Dune  Park,  negligently,  in  the  evening,  left  the 
switch  open,  and  thereby  caused  the  train  upon  which 
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lie  was  firing  to  run  off  the  main  track  onto  the  side 
track,  whereby  said  passenger  train  collided  with  a 
freight  train  standing  thereon,  and  instantly  killed  said 
fireman  without  fault*  on  his  part.  The  appellee  re- 
covered judgment  in  the  court  below  for  two  thousand 
dollars. 

The  lamp  provided  for  this  switch  was  duly  lighted 
and  placed  in  position  on  this  evening,  as  a  signal  that 
the  switch  was  closed  and  locked,  but  the  light  accident- 
ally went  out  an  hour  and  a  half  before  the  passenger 
train  reached  this  point. 

It  was  provided  by  the  rules  of  the  company  that  the 
absence  of  a  light  at  the  switch  should  be  regarded  as  a 
signal  of  danger.  The  engineer  in  charge  of  the  passen- 
ger train  was  familiar  with  the  rule  and  also  saw  when 
within  a  half  mile  of  the  switch  that  the  light  was  out, 
or,  rather,  he  failed  to  see  any  light  there. 

It  is,  therefore,  contended  by  counsel  for  appellant 
that  the  engineer  was  negligent  under  the  circumstances 
in  failing  to  stop  the  passenger  train,  and  that  his  negli- 
gence was  the  proximate  cause  of  the  injury,  and  that 
the  negligence  of  appellant  in  leaving  the  switch  open 
was  a  remote  cause.  In  this  connection  it  is  proper  to 
suggest  that  if  we  understand  the  record  it  appears  that 
if  the  lamp  which  was  lighted  and  placed  on  the  switch 
as  a  signal  of  safety  had  not  accidentally  gone  out  that 
night  before  the  arrival  of  the  passenger  train,  the  collis- 
ion and  Wreck,  which  occurred  on  the  switch  track,  would 
not  only  have  been  invited,  but  would  have  been  in- 
evitable. Therefore,  the  question  is  suggested  whether 
the  fact  that  the  engineer  failed  to  stop  the  passenger 
train  on  the  occasion  constituted  an  efficient  and  direct 
cause  of  the  injury,  and  whether  such  cause,  under  the 
circumstances,  was  the  independent  wrongful  act  of  a 
responsible  third  person.     In  other  words,  does  it  con- 
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clusively  appear  that  this  omission  of  the  engineer  was 
wrongful,  and  that  such  act  was  an  intermediate  and  ef- 
ficient cause  disconnected  from  the  primary  act  of  negli- 
gence on  the  part  of  appellant  and  self-operating,  which 
produced  the  injury.  New  York,  etc.,  JR.  R,  Co.  v.  Per" 
riguey,  138  Ind.  414;  Pennsylvania  Co.  v.  Congdon,  134 
Ind.  226. 

In  Coppins  v.  New  York,  etc.,  R.  R.  Co.,  122  N.  Y. 
557,  s.  c.  19  Am.  St.  R.  523,  the  facts  were  substantially 
that  the  train  on  which  Coppine  was  employed  as  a 
brakeman  was  derailed  by  reason  of  a  misplaced  switch, 
and  he  was  seriously  injured.  Martin  Schrom  was  an 
employe  of  the  company,  and  it  was  his  duty  to  shift 
and  close  the  switches.  He  negligently  left  the  switch 
open.  The  Court  of  Appeals  in  the  discussion  of  the 
question  presented,  says:  *'If  the  evidence  in  the  case 
justifies  the  conclusion  that  the  engineer  of  the  passen- 
ger train  was  negligent  in  not  observing  the  target  at  the 
misplaced  switch,  or  in  running  his  train  at  a  high  rate 
of  speed  past  the  station  in  the  absence  of  signals  that 
the  track  was  safe,  that  fact  of  itself  is  not  available  as  a 
defence,  if  the  negligence  was  established  on  the  part  of 
the  defendant."  See,  also,  Stringham  v.  Stewart,  100  N. 
Y.  516. 

In  the  Perriguey  case,  supra,  Judge  Howard  says:  ''If 
the  negligence  of  the  employer  sets  a  cause  in  motion 
which  continues  until,  in  the  end,  it  becomes  a  constitu- 
ent element  in  bringing  about  the  injury,  so  that  the  in- 
jury would  not  have  occurred  without  the  negligence  of 
the  employer;  then,  although  the  negligence  of  co-em- 
ployes or  other  third  persons  may  have  contributed  to 
the  final  result,  yet  the  original  negligence,  still  active  to 
the  end,  is,  in  law,  a  proximate  cause  of  the  injury."  See 
Grand  Trunk  R.  W.  Co.  v.  Cummings,  106  U.  S.  700. 

In   discussing   the   question   of   proximate   cause  in 
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Ohio,  etc.,  R.  W.  Co.  v.  Trowbridge,  126  Ind.  391, 
Judge  Elliott  says:  ''The  principle  underlying  this 
doctrine  is  that  there  must  be  some  connection  between 
the  effect  and  the  cause — between  the  injury  and  the 
wrong.  It  is  not  necessary,  however,  that  there  should 
be  a  direct  connection  between  the  wrong  and  the  in- 
jury; it  is  enough  if  it  appears  that  but  for  the  wrong 
no  injury  would  have  occurred,  and  that  the  injury  was 
one  which  might  have  been  anticipated.  LouisviUe,  etc., 
R.  W,  Co.  V.  Nitsche,  ante,  p.  229;  Milwaukee,  etc.,  R.  W. 
Co.  V.  Kellogg,  94  U.  S.  469.  It  is,  indeed,  not  necessary 
that  the  precise  injury  which,  in  fact,  did  occur  should 
have  been  foreseen;  it  is  suflBcient  if  it  was  to  be  reason- 
ably expected  that  injury  might  occur  to  some  person 
engaged  in  exercising  a  legal  right  in  an  ordinarily  care- 
ful manner." 

In  Cincinnati,  etc.,  R.  W.  Co.  v.  Lang,  Admx.,  118 
Ind.  579,  the  court  says:  *'If  the  master's  negligence 
is  the  principal  cause  of  the  injury,  then  he  will  not  be 
absolved  from  liability,  although  the  negligence  of  a  fel- 
low-servant may  have  concurred  in  causing  the  injury.'' 

In  Pennsylvania  Co.  v.  Burgett,  7  Ind.  App.  338,  this 
court  said:  **The  general  rule  is  that  where  a  servant 
receives  an  injury  occasioned,  in  part,  by  the  negligence 
of  the  master  and  in  part  by  the  negligence  of  a  co- 
employe,  the  servant,  if  without  fault  on  his  part,  may 
maintain  an  action  against  the  master  for  such  injury." 

Counsel  for  appellant  in  this  case  concede  that  where 
the  negligence  of  the  master  and  his  servant  concur  in 
producing  an  injury  to  another  servant,  the  concurring 
negligence  of  the  coservant  will  not  relieve  the  master 
from  liability,  but  their  contention  is  that  *'Bickle's  neg- 
ligence was  the  immediate,  sole,  and  proximate  cause  of 
the  injury  complained  of." 
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Bickle  was  the  engineer  in  charge  of  the  passenger 
train. 

Counsel  say:  "Could  the  leaving  of  the  switch  at 
Dune  Park  open  by  Derasky  have  caused  the  death  of 
Wilson,  had  Bickle  stopped  when  he  discovered  that  the 
switch  light  was  out,  and  not  proceeded  further  until  he 
learned  that  the  switch  was  closed,  or,  if  open,  until  he 
closed  it?" 

Again:  **In  the  case  in  hearing,  the  death  of  Wilson 
was  not  directly  attributable  to  the  negligence  of  Demsky. 
It  was  the  independent  negligence  of  Bickle  that  made 
Demsky's  negligence  injuriously  fatal  to  Wilson." 

Counsel  contend  that  the  Perriguey  case  supra  supports 
their  position  and  is  decisive  of  this  case.  The  opinion 
in  that  case  is  founded  upon  the  proposition  that  the 
engine  in  charge  of  Ferris  was  furnished  with  two  good 
and  sufficient  hand  lamps  as  a  substitute  for  the  regula- 
tion headlight,  and  that  it  was  the  duty  of  the  engineer 
to  light  the  headlight,  whether  it  was  the  regulation 
light  or  the  substitute  hand  lamps;  and  that  the  engineer 
failed  in  his  duty  to  light  the  lamps;  and  that  the  prox- 
imate cause  of  the  injury  to  Perriguey  was  the  negligence 
of  the  engineer  in  failing  to  light  the  hand  lamps. 

Judge  Hackney  says:  "In  the  present  case  the  defect 
in  the  lamp  of  the  headlight  was  a  condition:  the  cause 
of  the  collision  was  the  absence  of  the  light.  The  ab- 
sence of  that  light  was  not  the  defect,  but  was  the  fail- 
ure of  Ferris  to  light  the  hand  lamps  and  place  them  in 
the  headlight,  from  which  the  presence  of  his  engine 
could  be  seen  for  the  distance  of  five  miles  and  the  col- 
lision averted." 

In  considering  the  opinions  of  courts,  it  is  well  to  bear 
in  mind  the  observations  of  Chief  Justice  Marshall:  **It 
is  a  maxim,  not  to  be  disregarded,  that  general  expres- 
sions, in  every  opinion,  are  to  be  taken  in  connection  with 
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the  case  in  which  those  expressions  are  used.  If  they 
go  beyond  the  case,  they  may  be  respected,  but  ought  not 
to  control  the'  judgment  in  a  subsequent  suit,  when  the 
very  point  is  presented  for  decision.  The  reason  of  this 
maxim  is  obvious.  The  question  actually  before  the 
court  is  investigated  with  care,  and  considered  in  its  full 
extent.  Other  principles,  which  may  seem  to  illustrate 
it,  are  considered  in  their,  relation  to  the  case  decided, 
but  their  possible  bearing  on  all  other  cases  is  seldom 
completely  investigated.*'  Cohens  v.  Virginia^  6  Wheat. 
♦265. 

Again  he  says:  'The  positive  authority  of  a  decision 
is  coextensive  only  with  the  facts  on  which  it  is  made.'' 
Ogden  v.  Saunders,  12  Wheat.  *333. 

The  value  as  precedents  of  the  cases  hereinbefore  cited, 
in  the  decision  of  the  question  before  us,  should  be  meas- 
ured by  the  rule  above  stated.  It  is  not  always  easy  to 
determine  what  is  the  proximate  cause  of  an  injury.  As 
Judge  Hackney  well  says  in  the  Perriguey  case  supra : 
''Cases  may  illustrate,  but  definitions  are  not  suiBBiciently 
explicit  for  practical  application.*' 

The  general  principles  of  the  law  in  relation  to  proxi- 
mate and  remote  causes,  in  actions  growing  out  of  neg- 
ligence, are  stated  in  the  cases  cited  and  are  abundantly 
supported  by  the  authorities  to  which  reference  is  therein 
made. 

In  the  light  of  these  principles,  was  the  negligent  act 
of  appellant  the  proximate  cause  of  Wilson's  injury? 
We  should  not,  in  the  language  of  Judge  Hackney,  in 
determining  this  question,  "predicate  our  decision  upon 
a  shadow  while  abandoning  the  substance."  138  Ind. 
414,  supra. 

The  rute  of  appellant,  requiring  a  light  at  night  at  the 
switch,  was  intended  as  a  signal  that  the  switch  was  set 
and  locked.     When  such  light  was  not  shown,  its  ab- 
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sencQ  was  intended  as  a  signal  of  danger.  When  the 
light  was  not  shown  by  the  person  whose  duty  it  was  to 
light  and  place  the  lamp  in  position,  it  was  the  duty  of 
the  engineer,  under  the  rules  of  appellant,  to  stop  his 
train  until  the  condition  of  the  switch  was  ascertained. 
It  should  be  borne  in  mind  that  when  the  light  was 
shown  it  was  intended  as  a  signal  that  the  switch  was 
set  and  locked,  and  that  it  was  not  then  intended  that 
the  engineer  should  stop  his  train.  In  this  case  the 
lamp  was  duly  lighted  and  placed  in  position.  Suppose 
the  collision  had  occurred  while  the  lamp  was  burning- 
Could  appellant  have  escaped  liability  on  the  ground 
that  the  act  of  the  employe  in  showing  the  signal  of 
safety  was  the  proximate,  and  the  negligence  of  appel- 
lant in  leaving  the  switch  open  the  remote,  cause  of  the 
accident?     We  apprehend  not. 

On  the  other  hand,  can  appellant  shield  itself  from 
liability  because  the  lamp  which  was  lighted  and  placed 
in  position  as  the  signal  of  safety  accidentally  went  out 
before  the  arrival  of  the  train?  In  other  words,  was  the 
act  of  the  engineer,  in  failing  to  stop  his  train,  under 
the  circumstances  of  this  case,  a  sufficient,  intermediate 
and  independent  cause  operating  between  the  original 
wrong  of  appellant  and  the  injury,  to  excuse  appellant? 
The  switch  was  negligently  left  open.  Was  there  not  an 
unbroken  connection — a  continuous  operation  between 
the  wrongful  act  and  the  injury?  If  it  was  conceded 
that  the  engineer  omitted  or  failed  to  perform  his  duty, 
in  not  stopping  the  train  because  the  light  which  falsely 
announced  that  the  switch  was  safe  had  accidentally 
gone  out,  and  that  such  act  on  his  part  contributed  as  a 
cause  to  the  injury,  yet  the  fact  remains  that  the  wrong- 
ful act  of  appellant  in  leaving  the  switch  ^pen  was  a 
natural,  proximate,  and  direct  cause  which  contributed 
to  the  injury; 
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Inthecaseof  Clydey,  Richmond ,  etc. y  R.  R.  Co., 59  Fed. 
Rep.  394,  decided  in  January,  1894,  by  the  Circuit  Court 
of  the  United  States  for  the  N.  D.  Georgia,  which  was  an 
action  by  a  fireman,  similar  in  its  essential  features  to 
the  case  in  hand,  the  cause  of  the  accident  was  the  worn 
and  defective  condition  of  a  rail,  combined  with  the 
speed  of  the  train,  which  was  considerably  greater  than 
that  which  the  schedule  authorized.  The  negligence  re- 
lied upon  by  the  plaintiff  was  the  worn  condition  of  the 
rail.  The  negligence  of  the  engineer  in  running  the 
train  at  an  improper  rate  of  speed  was  shown  by  the 
evidence. •  It  appeared  that  the  excessive  speed  of  the 
train  would  not  have  resulted  in  an  accident  had  there 
been  a  proper  and  suitable  rail  at  the  point  where  the 
accident  occurred,  and  that  the  worn  and  negligent  con- 
dition of  the  rail  would  not  have  caused  the  derailment 
had  the  train  not  been  running  at  an  improper  rate  of 
speed.  It  was  therefore  contended  that  as  the  accident 
was  caused  by  running  the  train  at  an  excessive  rate  of 
speed  there  could  be  no  recovery  against  the  company. 

The  court,  in  the  course  of  the  opinion,  says:  "The 
rule  clearly  established  at  common  law  is  that  where  an 
employe  is  injured  by  the  negligence  of  the  master  in 
furnishing  defective  machinery  and  appliances,  com- 
bined with  the  negligence  of  a  fellow-servant,  both 
contributing  thereto,  the  master  is  liable.'*  It  is  con- 
tended that,  even  if  the  defendants  were  guilty  of  neg- 
ligence, their  negligence  was  not  the  proximate  cause 
of  the  accident.  If  the  worn  condition  of  the  rail  was 
instrumental  at  all  in  causing  the  derailment,  it  was  just 
as  much  a  present  and  effective  cause  of  the  accident  as 
was  the  improper  rate  of  speed.  It  was  not  in  any  sense 
a  remote  cause,  for  whatever  it  contributed,  it  contrib- 
uted at  the  time  and  place.  Both  the  improper  speed  of 
the  train  and  the  worn  condition  of  the  rail  (assuming 
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the  report  of  the  master  to  be  correct)  were  the  proximate 
causes." 

In  this  case,  the  most  appellant  can  claim  is  that  the 
engineer  violated  the  rule  of  the  company  in  failing  to 
stop  his  tr£dn  because  there  was  no  light  shown  at  the 
switch.  If  he  had  stopped  his  train,  there  would  have 
been  no  accident.  In  the  Georgia  case,  if  the  engineer 
had  not  violated  the  rule  of  the  company  by  running  his 
train  in  excess  of  the  schedule  rate,  there  would  have 
been  no  accident.  The  worn  and  defective  rail  would 
have  been  harmless  if  the  train  had  not  attempted  to 
•pass  over  it  at  an  extraordinarily  high  rate*  of  speed. 
The  open  switch  would  not  have  caused  a  collision  if  the 
train  had  not  run  into  it.  Notwithstanding  the  act  of 
the  engineer  in  doing  that  in  the  absence  of  which  the 
accident  would  not  have  happened,  the  court  holds  that 
the  negligence  of  the  company  was  a  proximate  cause  of 
the  injury. 

If  that  cajse  is  correctly  decided  on  the  facts,  it  neces- 
sarily follows  that  the  failure  of  the  engineer  to  stop 
the  train  does  not  excuse  the  negligence  of  appellant 
in  leaving  the  switch  open.  In  our  opinion,  under 
the  facts  and  circumstances  of  this  case,  the  act  of  ap- 
pellant  in  failing  to  set  and  lock  the  switch  was  a  proxi- 
mate cause  of  the  collision. 

This  conclusion  is  in  harmony  with  the  decision  of 
our  own  Supreme  Court  hereinbefore  cited  as  we  under- 
stand them. 

The  entire  argument  of  counsel  for  appellant  on  the 
question  of  contributory  negligence,  is  as  follows: 

"We  think  that  the  special  findings  of  the  jury  show 
that  the  deceased,  Wilson,  was  guilty  of  negligence  con- 
tributing to  his  injury.  It  is  impossible  to  believe  that 
he  did  not  know,  or  that,  by  the  exercise  of  reasonable 
diligence  he  might  not  have  known,  that   the  switch 
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light  was  out  when  a  half  mile  east  of  the  switch.  It 
was  his  duty  to  keep  a  lookout  for  this.  If  he  might 
have  known  that  the  light  was  out,  it  was  his  duty  not 
•only  to  call  the  engineer's  attention  to  the  fact,  but  to 
see  to  it  that  the  engine  and  train  were  stopped  until  he 
<50uld  know  that  all  was  safe.  We  think  that  the  special 
findings  of  the  jury  show  this.  He  could  have  seen  the 
danger  signal  by  the  exercise  of  reasonable  care,  and 
have  requested  the  engineer  to  stop.  Failing  to  do  so, 
he  was  guilty  of  contributory  negligence." 

One  of  the  rules  of  the  company  in  relation  to  the 
duties  of  said  decedent  were  as  follows:  "When  run- 
ning upon  the  road,  they  must  keep  a  constant  lookout 
ahead,  when  not  engaged  in  firing,  so  as  to  give  notice 
to  the  engineer  of  any  signals  or  indication  of  danger/^ 

The  answers  of  the  jury  to  interrogatories  show  that 
after  the  engine  passed  around  the  curve,  approaching 
Dune  Park  station,  Wilson  was  engaged  in  putting 
<joal  into  the  furnace  of  the  engine,  and  that  while  he 
was  so  engaged  he  had  to  look  into  the  furnace  to  see 
where  to  place  the  coal,  and  that  the  effect  of  the  heat 
and  bright  flame  in  the  furnace  was  to  dazsle  his  eyes, 
and  to  some  extent  affect  the  power  of  his  vision;  that  the 
engine  was  then  running  forty  to  forty-five  miles  per  hour, 
and  that  when  he  got  through  feeding  the  furnace,  some 
time  elapsed  before  his  eye  could  adjust  itself  to  see 
objects  or  the  absence  of  objects  in  the  distance;  that 
owing  to  the  curve  east  of  said  Dune  Park  station,  the 
engineer  and  fireman  on  an  approaching  train  from  tlie 
east,  could  not  see  whether  the  switch  lights  were  burn- 
ing or  not  at  said  station  until  after  rounding  the  curve, 
and  after  said  curve  is  rounded  by  trains  moving  west- 
ward the  track  is  straight  and  somewhat  down  grade  for 
a  distance  of  half  a  mile;  that  said  decedent  was  engaged 
Vol.  11—32 
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in  feeding  the  furnace  when  the  engine  rounded  the 
curve,  and  that  he  could  not  be  on  the  lookout  for 
switches  while  he  was  thus  engaged,  and  that  under  the 
circumstances  in  which  Wilson  was  placed  at  the  time 
after  he  had  finished  feeding  said  furnace,  and  after  his 
vision  had  recovered  from  the  glare  of  the  furnace  so 
that  he  could  discover  whether  said  north  switch  light 
was  burning  or  not,  it  was  too  late  for  him  to  give  warn- 
ing to  Bickle  in  time  to  stop  the  train  and  avoid  the  col- 
lision. 

Thp  jury  further  found  that  before  Wilson  had  finished 
feeding  the  furnace,  Bickle  had  discovered  that  the 
switch  light  was  out,  and  determined  to  run  on  without 
checking  the  speed  of  the  train;  that  owing  to  the  speed 
at  which  the  train  was  running,  and  its  being  down 
grade,  the  train  would  have  required  a  distance  of  a 
quarter  of  a  mile  or  more  to  be  stopped;  that  by  the  rules 
of  the  appellant,  Bickle  was  charged  with  the  safety  of 
the  train  and  responsible,  with  the  conductor,  for  keep- 
ing the  train  on  time,  and  that  it  was  the  engineer's  duty 
.to  have  his  train  under  such  command  as  to  be  able  to 
stop  should  the  switch  prove  wrong,  and  that  it  was  for 
the  purpose  of  carrying  out  said  rules  and  keeping  his 
train  on  time  that  Bickle  did  not  check  the  speed  of  the 
train  until  it  became  too  late  to  stop  it  and  avoid  the 
collision,  and  that  by  the  rules  of  the  company  the  fire- 
man was  placed  under  the  immediate  superintendence  of 
the  engineer,  and  was  required  to  obey  his  reasonable 
directions  in  all  matters  concerning  his  duty. 

The  general  verdict  affirms  that  Wilson  was  without 
fault.  The  special  findings  are  not  in  conflict  with  this 
view.  In  fact,  it  is  expressly  found  that  his  duties  and 
circumstances  were  such  at  the  time  that  he  could  not 
have  discovered  the  absence  of  the  switch  light  in  time 
to  have  given  warning  to  the  engineer  to  stop  the  train 


NOVEMBER  TERM,  1894.  499 


Lake  Shore  and  Michigan  Southern  Kailroad  Co.  v.  Wilson,  Admx. 

and  avoid  the  collision.  If  he  had  discovered  that  the 
light  was  not  burning,  all  he  could  have  done  was  to 
give  notice  of  this  fact  to  the  engineer,  and  it  clearly  ap- 
pears that  the  engineer  had  the  notice  that  the  light  was 
not  burning  as  early  at  least  as  Wilson  could  have  com- 
municated such  knowledge  to  him. 

It  is  affirmatively  found  that  the  failure  of  appellee  to 
give  such  notice  did  not  contribute  to  the  injury,  because 
without  reference  to  the  notice  the  engineer  had  deter- 
mined to  proceed  without  checking  the  speed  of  the 
train. 

In  the  light  of  the  general  verdict,  and  the  answers  of 
the  jury  to  the  interrogatories,  it  requires  no  argument, 
in  the  opinion  of  the  writer,  to  show  that  Wilson  was 
not  guilty  of  any  negligence  on  his  part  that  contributed 
as  a  proximate  cause  to  the  injury. 

There  are  other  interrogatories  which  in  some  respects 
are  apparently  in  conflict  with  those  to  which  we  have 
referred,  but  such  conflict  in  the  special  findings  with 
each  other  can  not  be  resorted  to  for  the  purpose  of  over- 
throwing the  general  verdict.  Where  the  answers  to  the 
interrogatories  contradict  or  negative  each  other,  the 
general  verdict  stands.  It  is  a  familiar  rule  that  the 
special  findings  control  only  where  they  are  in  irrecon- 
cilable conflict  with  the  general  verdict. 

Judgment  affirmed. 

Filed  Oct.  10, 1894 ;  petition  for  a  rehearing  overruled  Dec.  11, 1894. 

Dissenting  Opinion. 

Boss,  J. — From  the  facts  in  this  case,  it  is  evident  that 
there  were  two  causes,  either  of  which  might  have 
brought  about  the  injury  for  which  damages  are  sought 
in  this  action,  namely:  The  neglect  of  the  brake- 
man,  Demsky,  of  the  freight  train,  to  close  the  switch 
after  his  train  had  backed  upon  the  side  track  and  the 
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negligence  of  the  engineer  and  fireman  of  the  passenger 
train  to  stop  their  train  in  obedience  to  the  rules  of  the 
company. 

It  requires  no  argument  to  show  that  in  the  absence 
of  either  of  these  acts  of  negligence  the  accident  would 
not  have  occurred.  For  if  Demsky  had  closed  the 
switch,  as  it  was  his  duty  to  do,  the  passenger  train 
would  have  proceeded  along  the  main  track  and  there 
would  have  been  no  collision.  By  this  neglect  of  duty 
on  his  part  the  passenger  train  was  thrown  upon  the 
side  track  and  collided  with  the  freight  train,  resulting 
in  the  death  of  the  decedent.  On  the  other  hand,  if  the 
decedent  and  his  engineer  had  stopped  their  train  when 
they  saw  that  the  switch  target  was  without  a  light,  and 
had  not  attempted  to  pass  the  switch  until  assured  that 
it  was  closed,  as  it  was  their  duty  to  do  under  the  rules 
of  the  company,  the  accident  could  not  and  would  not 
have  happened.  Without  the  intervention  of  either  of 
these  causes  the  accident  could  not  have  occurred,  and 
the  decedent  would  not  have  been  killed. 

Conceding  that  the  jury,  by  their  verdict,  found  that 
the  appellant  was  guilty  of  negligence  in  retaining  in  its 
service  the  brakeman  Demsky  after  it  acquired  knowl- 
edge of  his  incompetency,  it  still  remains  to  be  deter- 
mined whether  or  not  his  negligence  in  leaving  the 
switch  open  was  the  proximate  cause  of  the  injury  or 
whether  it  was  the  result  of  some  other  cause,  either  that 
of  some  third  person  or  of  the  decedent  himself. 

In  an  action  where  it  is  shown  that  two  causes  com- 
bined produced  the  injury  complained  of,  both  of  which 
causes  are  proximate  in  their  character,  one  being  the 
result  of  the  defendant's  negligence  and  the  other  an  oc- 
currence for  which  neither  party  is  to  blame,  the  defend- 
ant will  be  liable,  provided  the  injury  would  not  have 
been   sustained  except  for   his    negligence.     Grimes  v. 
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Louisville,  etc.,  R.  W.  Co.,  3  Ind.  App.  573,  and  cases 
cited. 

It  is  a  common,  if  not  almost  a  universal,  expression 
of  courts,  that  every  person  is  bound  to  anticipate  the 
results  which  naturally  flow  from  his  acts,  and  for  that 
reason  is  answerable  for  an  injury  resulting  therefrom. 
But  in  the  case  of  Milwaukee,  etc.,  R.  W.  Co.  v.  Kellogg, 
94  U.  S.  469,  Justice  Strong,  speaking  for  the  court, 
says:  "We  do  not  say  that  even  the  natural  and  proba- 
ble consequences  of  a  wrongful  act  or  omission  are  in  all 
cases  to  be  chargeable  to  this  misfeasance  or  nonfeasance. 
They  are  not  when  there  is  suflScient  and  independent 
cause  operating  between  the  wrong  and  the  injury.  In 
such  a  case  the  resort  of  the  sufferer  must  be  to  the  orig- 
inator of  the  intermediate  cause.  But  when  there  is  no 
intermediate  efficient  cause,  the  original  wrong  must  be 
considered  as  reaching  to  the  effect,  and  proximate  to  it.  '* 

If  a  party  does  an  act  which  might  naturally  produce 
an  injury  to  another  as  its  consequence,  and  before  any 
such  injury  results,  a  third  person  does  some  act  or 
omits  to  perform  some  duty,  and  this  act  or  omission  of 
the  third  person  is  the  immediate  cause  of  an  injury 
which  would  not  have  resulted  except  for  such  act  or 
omission,  the  act  or  omission  of  such  third  party  is  the 
immediate  or  proximate  cause,  and  the  act  of  the  first 
party  but  an  indirect  cause;  the  causal  connection  be- 
tween the  act  of  the  first  party  and  the  injury  is  broken 
by  the  interposition  of  the  act  or  omission  of  the  third 
party.  Washington  v.  Baltimore,  etc.,  R.  R.  Co.,  17  W. 
Va.  190;  Pikev.  Grand  Trunk  R.  W.  Co.  of  Canada,  39 Fed. 
Rep.  255;  Insurance  Co.  v.  Tweed,  7  Wall.  44;  Milwau- 
kee, etc.,  R.  W.  Co.  V.  Kellogg,  supra;  Lewis  v.  FHiit,  etc., 
R.  W.  Co.,  54  Mich.  55;  Curtin  v.  Somerset,  140  Pa.  St. 
70;  Wharton  Neg.  (2d  ed.),  sections  134  and  438. 

In  this  case  the  only  question  to  be  determined  is. 
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what  was  the  proximate  cause  of  the  collision  resulting 
in  decedeat's  death?  The  proximate  cause  is  not  neces- 
sarily the  last  preceding  cause  which  conduced  to  the 
happening  of  the  event,  but  it  is  the  cause  closest  allied 
to  the  event  without  which  it  could  not  have  happened. 
It  is  impossible,  as  is  clearly  demonstrated  by  the  opin- 
ions of  our  most  learned  jurists,  to  state  a  fixed  rule  that 
can  be  applied  in  determining  the  proximate  cause  in  all 
cases — much  often  depends  upon  the  circumstances  of 
the  particular  case,  and  what  is,  or  what  is  not,  a  proxi- 
mate cause  will  often  have  to  be  determined  upon  con- 
siderations of  sound  judgment  and  enlightened  common 
sense,  without  the  aid  of  any  certain  or  infallible  rule. 

In  Marble  v.  Worcester,  4  Gray,  395,  Shaw,  C.  J.,  says: 
''The  whole  doctrine  of  causation,  considered  in  itself 
metaphysically,  is  of  profound  difficulty,  even  if  it  may 
not  be  said  of  mystery;"  and,  again,  ''Perhaps  no  event 
can  occur,  which  may  be  considered  as  insulated  and  in- 
dependent; every  event  is  itself  the  effect  of  some  cause 
or  combination  of  causes,  and  in  its  turn  becomes  the 
cause  of  many  ensuing  consequences,  more  or  less  imme- 
diate or  remote.  The  law  however  looks  to  a  practical 
rule,  *  •  •  and  on  account  of  the  difficulty  in  un- 
raveling a  combination  of  causes,  and  of  tracing  each 
result,  *  *  *  to  its  true,  real  and  efficient  cause,  the 
law  has  adopted  the  rule  *  *  *  of  regarding  the 
proximate,  and  not  the  remote  cause  of  the  occurrence 
which  is  the  subject  of  inquiry." 

It  appears  to  the  writer  that  to  solve  the  question  of 
proximate  cause  in  this  case  is  a  matter  of  little  difficulty, 
as  I  hope  to  make  clear. 

To  determine  the  cause  efficient,  we  have  but  to  con- 
sider what  each  of  the  parties  were  bound  to  anticipate 
would  be  the  result  of  their  acts  and  omissions,  and  when. 
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that  is  understood,  we  have  solved  the  main  difficulty 
which  presents  itself. 

The  appellant  was  bound  io  know  that  trains  proceed- 
ing along  tlie  road  could  not  pass  the  switch  when  open. 
It  also  knew  that  under  its  rules  governing  the  operation 
of  its  trains,  no  train  was  allowed  to  attempt  to  proceed 
with  a  switch  in  that  condition,  and  it  had  a  right  to 
assume  that  those  in  charge  of  the  passenger  train  would 
do  their  duty  and  would  not  attempt  to  proceed  when  the 
switch  was  open.  The  decedent  knew  that  if  he  at- 
tempted to  proceed  with  the  switch  open  a  collision  must 
inevitably  occur  with  whatever  might  be  upon  the  side 
track. 

The  appellant  was  not  bound  to  anticipate  the  happen- 
ing of  the  accident  by  the  omission  of  its  duty  to  close 
the  switch,  unless  it  was  also  bound  to  anticipate  that  the 
decedent  and  his  engineer  would  fail  to  do  their  duty. 
The  law  imposes  no  such  duty  on  appellant,  but  only 
requires  that  appellant  answer  for  the  results  which 
naturally  flow  from  its  negligence.  It  could  not  be  ex- 
pected that  the  decedent  and  his  engineer,  knowing  tliat 
Demsky  had  left  the  switch  open,  would  not  do  their 
duty  and  stop  their  train.  On  the  contrary,  it  was  to  be 
presumed  that  they  would  not,  knowingly,  cast  them- 
selves in  the  way  of  a  danger  which  must  inevitably 
result  in  injury. 

"Where  one  party  has  been  negligent,  and  a  second 
party,  knowing  of  such  antecedent  negligence,  fails  to 
use  ordinary  care  to  prevent  an  injury  which  the  ante- 
cedent negligence  rendered  possible,  *  *  the  negli- 
gence of  the  second  party  is  the  sole  proximate  cause  of 
the  injury.''  Bostwick  v.  Minneapolis,  etc.,  R,  W,  Co., 
51  N.  W.  Rep.  781. 

The  above  language  was  quoted  with  approval  by  our 
Supreme  Court  in  the  recent  case  of  New  York,  etc.,  R. 
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W.  Co.  V.  Perriguey,  138  Ind.  414,  which  was  an  action 
to  recover  for  an  injury  to  an  employe,  alleged  to  have 
been  the  result  of  the  company's  negligence  in  failing  to 
furnish  a  headlight  on  an  engine,  by  reason  of  which  it 
collided  with  another  train. 

The  facts  in  that  case  disclosed  that  while  the  railroad 
company  was  negligent  in  failing  to  furnish  a  good  and 
sufficient  headlight,  which,  had  it  been  furnished, 
might  have  averted  the  accident,  yet  the  facts  disclosed 
that  those  in  charge  of  the  train  in  violation  of  an  order 
of  the  company  run  their  train  out  upon  the  main  track, 
from  a  side  track  where  they  were  to  await  the  arrival 
and  passage  of  the  other  train.  From  these  facts  the 
court  held  that  it  was  not  the  negligence  of  the  company 
in  failing  to  furnish  a  headlight  that  was  the  proximate 
cause  of  the  collision,  but  the  negligence  of  the  servants 
in  running  the  train  out  on  the  main  track  in  violation 
of  its  order. 

Again,  in  the  case  of  McGahan  v.  Indianapolis 
Natural  Gas  Co.,  140  Ind.  335,  which  was  an  action 
brought  by  the  appellant  to  recover  for  an  injury 
caused  by  the  explosion  of  natural  gas  which  had  been 
negligently  permitted  to  escape  in  the  cellar  of  one  Kil- 
burn,  and  after  repeated  requests,  and  a  promise  by  the 
company  to  shut  off  the  gas  so  that  no  more  would  escape, 
McGahan,  who  had  been  employed  by  the  owner  of  the 
property  to  find  the  leak,  and  repair  the  pipe  in  the 
cellar,  went  into  the  cellar  with  a  lighted  candle,  and 
the  accumulated  gas  exploded  causing  the  injury.  The 
court  after  reviewing  the  facts  held  that  the  failure  of 
the  company  to  turn  the  gas  off,  and  thus  permit  its 
escape  and  accumulation  in  the  cellar  was  not  the  proxi- 
mate cause  of  the  injury,  but  that  the  negligence  of  Mc- 
Gahan in  going  into  the  cellar  with  a  lighted  candle  was 
the  proximate  cause. 
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If  these  cases  are  to  stand,  and  be  recognized  as 
authority,  I  think  them  decisive  of  the  question  pre- 
sented in  this  case  as  to  the  proximate  cause  of  the  de- 
cedent's injury.  In  fact  it  was  conceded  by  counsel  for 
appellee  in  arguing  this  case  orally  before  this  court, 
that  the  question  presented  in  this  case  was  identical 
with  that  in  the  case  of  New  York,  etc.,  R,  W.  Co.  v. 
Perriguey,  supra,  and  that  if  the  original  opinion  in  that 
case,  which  had  been  rendered  prior  to  such  oral  argu- 
ment, was  to  stand  it  was  decisive  of  this  case,  and  the 
judgment  would  have  to  be  reversed. 

There  is  some  conflict  in  the  answers  to  the  interroga- 
tories as  to  just  when  the  decedent  first  saw  that  the  ligiit 
on  thfe  switch  target  was  not  burning,  but  that  he  knew 
it  when  his  engine  was  mpre  than  a  quarter  of  a  mile 
distant  I  think  is  undisputed,  and  also  that  after  he  be- 
came cognizant  of  the  danger  he  made  no  effort  to  stop 
his  train,  neither  did  he  attempt  to  slacken  its  speed. 

Under  the  rules  of  the  company,  made  for  the  opera- 
tion of  its  trains,  and  with  which  the  decedent  was 
familiar,  the  jury  find  it  was  the  duty  of  both  the  de- 
cedent and  his  engineer  to  be  vigilant,  and  to  act  with 
the  utmost  promptness  in  stopping  the  train  whenever 
anything  which  might  be  taken  as  a  signal  of  danger 
was  seen.     They  were  to  take  no  risks. 

If  signals  of  safety  were  not  shown  at  any  point  where 
they  ought  to  be,  it  was  the  duty  of  the  fireman  to  inform 
the  engineer,  and  his  duty  to  stop  or  go  carefully  until 
assured  that  it  was  safe  to  proceed.  That  they  discovered 
the  danger,  the  engineer  when  more  than  half  a  mile 
away  and  the  fireman  when  between  a  quarter  and  a  half 
mile  distant,  and  that  they  made  no  effort  either  to  stop 
or  even  slacken  the  speed  of  the  train,  which  was  then 
running  at  the  rate  of  forty  miles  per  hour,  is  also  found 
by  the  jury,  and  they  find  further  that  the  train  was 
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equipped  with  air  brakes  and  other  appliances  for  stop- 
ping, which  were  so  constructed  and  arranged  as  to  be  op- 
erated by  either  the  engineer  or  fireman,  which  would 
have  enabled  those  on  the  engine  to  have  stopped  the 
train  within  a  quarter  of  a  mile. 

Without  a  rule  of  the  company  imposing  it  as  a  duty 
those  in  charge  of  and  operating  a  locomotive  hauling  a 
passenger  train  should  exercise  the  greatest  vigilance  for 
the  safety  not  only  of  themselves,  but  of  those  helplessly 
in  their  charge,  who  are  so  situated  as  to  be  without  the 
means  of  knowing  of  approaching  danger  or  the  power 
to  avert  it.  The  instinct  of  self-preservation  would  lead 
one  to  exercise  at  least  ordinary  care,  and  to  fail  in  the 
performance  of  this  duty  is  not  merely  evidence  of  megli- 
gence,  but  is  of  such  a  degree  as  to  evince  a  total  disre- 
gard of  consequences. 

When  an  employe  disobeys  a  rule  established  by  his 
employer  for  the  carrying  on  of  his  business,  and  the  dis- 
obedience proximately  contributed  to  the  employe's  in- 
jury, he  can  not  recover  although  the  employer's  negli- 
gence also  contributed  tljereto.  Pennsylvania  Co,  v. 
Whiicomhy  Admr.,  Ill  Ind.  212;  Matchett  v.  Cincinnati^ 
etc,  R.  W,  Co,,  132  Ind.  334. 

For  it  is  well  settled  in  this  State  that  one  seeking  to  re- 
cover for  an  injury  by  reason  of  the  negligence  of  another 
must  show  affirmatively  not  only  that  the  defendant's 
negligence  caused  the  injury,  but  that  he  himself  in  no 
way  contributed  thereto.  That  is,  that  he  omitted  no 
duty  which,  if  observed,  would  have  prevented  the  in- 
jury. Toledo,  etc, J  R,  W,  Co,  v.  Brannagan,  Admx,,  75 
Ind.  490;  Sioner  v.  Pennsylvania  Co,,  98  Ind.  384; 
Lyons  v.  Terre  Haute,  etc,,  R.  R.  Co,,  101  Ind.  419;  Cin- 
cinnati,  etc,  R,  R.  Co,  v.  Butler,  103  Ind.  31;  Indiana, 
etc.,   R.    W.    Co.   V.    Oreene,    Admx.,   106    Ind.   279; 
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City  of  Fort  Wayne  v.  Coombs,  107  Ind.  75,  and  cases 
cited. 

For  where  two  causes  combined  produced  an  injury, 
one  of  which  causes  is  the  result  of  the  negligence  of  tho 
injured  party  himself,  he  can  not  recover  damages  from 
the  party  whose  negligence  produced  the  other  cause,  for 
the  reason  that  the  injured  party's  own  negligence  was  a 
factor  in  bringing  about  the  result. 

The  debatable  question  that  now  confronts  us  is:  Did 
the  failure  of  the  decedent  to  stop  or  slacken  the  speed 
of  his  train  in  anyway  contribute  to  his  injury?  A  suf- 
ficient answer  to  this  is,  that  had  he  stopped  his^  train 
as  he  could  and  should  have  done,  he  would  not  have 
been  injured.  This  failure  on  his  part  to  do  hh  duty 
was  the  direct  cause  of  the  collision  which  resulted  in  liia 
death.  Whether  the  failure  to  stop  the  train  was  the 
disobedience  of  the  decedent  or  his  engineer,  Bickle,  such 
disobedience  was,  nevertheless,  the  direct  and  proximate 
cause  of  the  collision  which  resulted  in  decedent's  in- 
jury. Under  such  circumstances  the  appellant  is  not 
liable.  I  am  compelled,  therefore,  to  dissent  from  the 
views  expressed  by  the  majority  of  the  court. 

Filed  Oct.  10, 1894. 


No.  1,519. 
Dean  v.  Brock  et  al. 


Agency. — Nonliability  of  Agent  for  Nonfeasance  of  Duty  OiHn^  thn 
Principal, — If  an  agent  fail  to  perform  a  duty  which  he  owos  to  his 
principal,  and  by  reason  of  such  nonperformance  or  neglect  of  <liity 
a  third  person  sustains  injury,  no  action  can  be  maintained  agiiinst 
the  agent  by  such  third  person  on  account  thereof. 

Same. — Rental  Agent, — Failure  to  Keep  Premises  in  TenantahU  Cottdi^ 
tion.— Nonliability  of  Agent. — ^The  failure  of  an  agent  employed  to 
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look  after,  rent,  collect  rents,  pay  taxes,  and  make  the  necessary 
repairs  of  certain  premises,  and  keep  them  in  a  tenantable  condi- 
dition,  is  nonfeasance  of  a  duty  owing  his  master,  and  not  misfeas> 
ance,  and  does  not  render  the  agent  liable  to  a  third  party. 

From  the  Marion  Superior  Court. 
W.  F.  A,  Bernhamer  and  W.  W.  Pickerill,  for  appel- 
lant. 

Ross,  J. — ^The  appellant  brought  this  action  against 
William  P.  Brock,  George  E.  Brock,  Robert  F.  Catter- 
son  and  George  N.  Catterson,  alleging,  in  substance,  that 
William  P.  Brock  was  the  owner  of  certain  real  estate  in 
the  city  of  Indianapolis,  upon  which  was  situated  a 
dwelling  house  and  other  necessary  out  buildings,  among 
which  was  a  building  used  as  a  "water  closet  or  privy''; 
that  the  Cattersons  were  employed  as  the  agents  of  Will- 
iam P.  Brock  to  look  after  and  rent  said  dwelling,  col- 
lect the  rents,  pay  the  taxes,  and  make  the  necessary  re- 
pairs to  keep  the  same  in  a  tenantable  condition;  that  on 
or  about  June  17,  1892,  appellant  rented  said  dwelling 
from  the  Cattersons  and  took  immediate  possession,  and 
was  still  in  such  possession  at  the  commencement  of  this 
action,  August  24,  1892;  that  the  sills  and  joists  under 
the  floor  of  said  water  closet  "were  rotted  and  decayed, 
and  had  not  been  replaced,  examined  or  repaired  for 
more  than  twenty  years;  all  of  which  the  said  defendants 
(appellees)  well  knew,  but  plaintiff  (appellant)  was  ig- 
norant thereof;  that  on  the  31st  day  of  July,  1892,  while 
appellant  was  rightfully  in  the  building,  the  floor  broke 
through,  injuring  her,  etc. 

There  are  other  allegations  charging  that  it  was  the 
duty  of  the  appellees  to  ascertain  and  know  the  condition 
of  the  building,  and  to  keep  it  in  suitable  repair,  etc., 
but  we  deem  it  unnecessary,  in  the  determination  of  this 
case,  to  set  them  out. 

The  appellees  William  P.  Brock  and  George  E.  Brock 
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did  not  appear,  and  the  record  does  not  show  that  pro- 
cess was  ever  served  upon  them. 

The  appellees,  the  Cattersons,  filed  a  joint  demurrer  to 
the  complaint,  which  was  sustained  by  the  court,  and 
this  ruling  presents  the  only  question  for  our  considera- 
tion. 

The  contention  of  counsel  is  that  the  Cattersons,  who 
were  the  agents  of  William  P.  Brock,  were  guilty  of  neg- 
ligence in  failing  to  make  this  building  safe  for  the  use 
for  which  it  was  intended;  that  'Hheir  negligence  was 
misfeasance,  and  not  mere  nonfeasance." 

We  think  counsel's  contention  untenable.  An  agent, 
while  obeying  the  command  or  performing  the  service  of 
the  principal,  is  not  justified  in  committing  a  tort,  and  if 
he  does,  not  only  the  principal,  but  the  agent,  may  be 
made  to  answer  in  damages  therefor.  But  where  a  duty 
rests  on  the  principal  and  not  on  the  agent,  its  nonper- 
formance by  the  latter  creates  no  liability  against  him, 
if  injury  results.  True  he  may  owe  a  duty  to  the  prin- 
cipal to  faithfully  discharge  his  duties  as  agent,  but  he 
owes  no  duty  to  others  except  that  in  the  performance  of 
those  duties  he  shall  not  do  anything  which  will  cause 
injury  to  them.  If  the  agent  fails  to  perform  a  duty 
which  he  owes  to  the  principal,  and  by  reason  of  such 
nonperformance  or  neglect  of  duty  a  third  person  sus- 
tains injury,  no  action  can  be  maintained  against  the 
agent  by  such  third  person  on  account  thereof.  Mechen 
Agency,  section  539;  Bishop  Noncontract  Law,  section 
695;  Crandall  v.  Loomis,  56  Vt.  664;  1  Am.  and  Eng. 
Encyc.  of  Law,  406,  and  cases  cited. 

Great  confusion  has  apparently  crept  into  many  cases 
from  a  failure  to  observe  the  proper  distinction  between 
non-feasance  and  mftfeasance.  Non-feasance  is  the  fail- 
ure to  do  that  which  one  by  reason  of  his  undertaking, 
and  not  because  imposed  upon  him  as  a  legal  duty,  he 
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agrees  to  do  for  another;  that  which  is  imposed  upon 
him  merely  by  virtue  of  his  relation  to  his  principal. 

Misfeasance,  on  the  contrary,  may  consist  in  failing 
to  do  that  which  is  imposed  as  a  duty,  or  in  doing  for 
another,  in  an  improper  manner,  that  which  the  princi- 
pal ought  to  have  done.  As  of  the  latter  class  would  be 
where  an  agent  actually  undertakes  and  enters  upon  the 
performance  of  a  certain  work  for  the  principal,  in  the 
execution  of  which  it  is  his  duty  to  use  reasonable  care 
in  the  manner  of  executing  it,  so  as  not  to  cause  injury 
to  others,  and  he  can  not,  by  failing  to  exercise  such 
care,  either  while  performing  the  work  or  by  abandon- 
ing it  in  an  uncompleted  condition  and  leaving  it  un- 
guarded or  unsafe,  exempt  himself  from  liability  to  those 
who  may  suffer  injury  by  reason  of  such  negligence. 
Osborne  v.  Morgan,  130  Mass.  102. 

This  case,  however,  can  not  be  said  to  be  one  of  mis- 
feasance, because  the  appellees,  the  Cattersons,  were  un- 
der no  legal  duty  to  keep  the  property  in  repair  and  safe 
for  use,  neither  did  they,  in  making  the  repairs,  do  so 
in  a  negligent  manner.  They  simply  neglected  to  per- 
form for  their  principal  the  duty  which  he  owed  to  his 
tenants.  Their  failure  to  do  was  merely  a  non-feasance 
and  not  a  misfeasance. 

The  cases  cited  by  counsel  are  all  cases  where  the 
agent  was  held  liable  for  misfeasance.  In  none  of  those 
cases  did  the  court  hold  that  the  agent  was  liable  for  fail- 
ing to  perform  a  duty  owing  from  the  principal  to  an- 
other who  was  injured  by  reason  of  such  neglect  of 
duty.  That  when  an  agent  owes  a  duty  and  one  to 
whom  the  duty  is  owing  is  injured  by  reason  of  the  fail- 
ure to  perform  such  duty,  the  agent  is  liable,  does  not 
admit  of  question,  for  he  is  liable  for  the  result  of  his 
neglect  to  perform  any  duty  devolving  upon  him  in  his 
individual   character.      Not  so,    however,   when    he  is 
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simply  the  agent  of  the  principal  to  perform  the  duty 
owing  from  the  principal  to  others. 

The  complaint  stated  no  cause  of  action  against  the 
appellees,  the  Cattersons. 

Judgment  aflSrmed. 
Filed  Nov.  13, 1894 ;  petition  for  a  rehearing  overruled  Jaii.30i  1805, 


No.  1,369. 

Cosand  v.  Lbe,  by  Next  Friend. 

Slandeb. — Complaint, — Averment  as  to  Sex. — Where  a  complaint  lor 
slander  gives  the  plaintiff  a  feminine  name  and  uses  pronouns  des' 
ignating  the  feminine  gender,  it  sufficiently  shows  that  the  plaintiff 
is  a  female. 

8amb.—  Words  Charging  Fornication,  etc. — Under  the  statute  (section 
286,  R.  S.  1881),  words  which  are  sufficient  to  charge  a  femiile  with 
incest,  fornication,  adultery  or  whoredom,  are  actionable,  whether 
they  charge  a  crime  or  not. 

Samb. —  Words  Not  Actionable  Per  Se  Must  be  Spoken  and  Understood  in 
Slanderous  Sense. — ^The  following  words:  '*Ah,  Flora,  you  want  to 
come  home  and  have  another  young  one  like  you  did  laat  summer," 
or  "Ah,  Flora,  you  want  to  come  home  and  lose  another  young  one 
like  you  did  last  summer,"  are  not  actionable  per  se,  and  a  com- 
plaint declaring  upon  them  must,  to  be  good,  show  by  the  innuendo 
not  only  that  the  words  were  slanderously  uttered,  but  that  they 
were  so  understood  by  the  hearers. 

Same. —  Words  Capable  of  Two  Constructions. — Province  of  Jnry.^ 
When  the  words  alleged  to  have  been  spoken  are  capiible  of  two 
constructions,  one  of  which  would  be  innocent,  it  is  for  the  jury  to 
determine  whether  they  were  used  and  understood  in  that  sense  or 
otherwise. 

From  the  Boone  Circuit  Court. 

S.  M.  Ralston,  M.  Keefe  and  W.  J.  Darnally  for  ap* 
pellant. 

R.  W.  Harrison^  — .  Adams  and  — .  Carter,  for  ap- 
pellee. 
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Reinhard,  J. — ^This  is  an  action  of  slander.  The  first 
error  assigned  is  the  overruling  of  jbhe  appellant's  de- 
murrer to  the  appellee's  complaint.  The  first  objection 
urged  to  the  complaint  is  that  it  does  not  show  the  plain- 
tiff to  be  a  female. 

The  complaint  begins  thus:  **The  plaintiff,  Flora  E. 
Lee,  suing  by  her  next  friend/'  etc. 

The  feminine  gender  is  employed  throughout  the  com- 
plaint in  the  use  of  the  pronoun  referring  to  the  plaintiff. 
We  think  it  sufficiently  designates  the  plaintiff  as  a  fe- 
male. 

It  is  next  objected  that  the  words  charged  to  have  been 
spoken  of  the  appellee  are  not  actionable  per  ae.  It  is 
averred  in  the  complaint  that  the  appellant,  maliciously 
intending  to  injure  the  good  name  of  the  appellee,  and 
to  cause  it  to  be  believed  that  she  had  been  guilty  of  the 
crime  of  having  had  illicit  intercourse  with  men,  on  the 
12th  day  of  October,  1893,  in  a  certain  discourse,  at 
Boone  county,  Indiana,  which  the  appellant  then  had  of 
and  concerning  the  appellee,  and  in  the  presence  and 
hearing  of  divers  good  people,  falsely  and  maliciously 
spoke  of  and  concerning  the  appellee  the  following  false, 
scandalous  and  malicious  words,  to  wit:  *'Ah,  Flora 
(meaning  the  plaintiff),  you  want  to  come  home  and 
lose  another  young  one  like  you  did  last  summer;"  in- 
tending thereby  to  and*  charging  the  appellee  with  hav- 
ing been  guilty  of  having  had  illicit  sexual  intercourse 
with  men,  and  of  having  become  pregnant,  and  of  hav- 
ing given  birth  to  an  illegitimate  child. 

*'Ah,  Flora  (plaintiff  meaning),  you  want  to  come 
home  and  have  another  young  one  like  you  did  last  sum- 
mer,  ' ' — intending  thereby  to  charge  the  appellee  with  hav- 
ing been  guilty  of  having  had  illicit  sexual  intercourse 
with  a  man,  and  of  having  become  pregnant,  and  hav- 
ing given  birth  to  an  illegitimate  child. 
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It  is  also  alleged  that  the  appellee  is,  and  always  has 
been,  unmarried,  and  is  under  the  age  of  tweuty-one 
jears. 

A  demurrer  was  addressed  separately  to  each  set  of 
words. 

The  appellant's  counsel  contend  that   the  words  in  1 

neither  set  are  actionable,  because  they  do  not  charge  a 
crime.     This  is  not  necessary.  j 

* 'Every  charge   of    incest,   fornication,    adultery »   or  « 

whoredom,  falsely  made  by  any  person  against  a  female 
*  *  *  shall  be  actionable  in  the  same  manner  as  in 
the  case  of  slanderous  words  charging  a  crime,  the  com- 
mission of  which  would  subject  the  offender  to  death  or 
other  degrading  penalties."     R:  S.  1894,  section  286, 

If  the  words  are  sufficient  to  charge  the  appellee  with 
incest,  fornication,  adultery  or  whoredom,  they  are  ac- 
tionable, whether  they  charge  a  crime  or  not. 

It  was  not  necessary  to  aver  that  the  words  had  a 
provincial  or  local  meaning.  The  inducement  and  in- 
nuendo laid  in  the  complaint  show  that  the  words  were 
spoken  of  and  concerning  the  plaintiff,  and  in  the  pres- 
ence and  hearing  of  divers  good  people,  and  with  the 
intention  and  to  cause  it  to  be  believed  that  she  had  been 
guilty  of  having  had  illicit  sexual  intercourse  with  a 
man,  or  with  men,  and  of  having  become  pregnant  and 
given  birth  to  an  illegitimate  child. 

This  is  a  sufficient  averment  that  the  words  were 
spoken  in  a  slanderous  sense,  and  if  they  were  so  in- 
tended, and  can  be  given  that  construction,  and  were  so 
understood,  it  matters  not  whether  they  were  actionable 
per  se  or  not,  they  will  be  sufficient.  When  the  words 
alleged  to  have  been  spoken  are  capable  of  two  construc- 
tions, one  of  which  would  be  innocent,  it  is  for  the  jury 
to  determine  whether  they  were  used  and  understood  in 
Vol.  11—33 
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that  sense  or  otherwise.  Waugh  v.  Waugh,  47  Ind. 
580. 

In  Branstetter  v.  Dorrough,  81  Ind.  527,  it  was  said: 
*'We  need  not  determine  whether  the  words  are  or  are 
not  slanderous  jper  ae,  for  the  inducement  and  innuendo 
clearly  show  that  they  were  uttered  slanderously,  and  are 
actionable.'' 

In  the  same  case  the  following  quotation  from  Fort- 
escue,  J.,  in  Button  v.  Hayward,  8  Mod.  24,  was  ap*- 
proved  by  the  court:  '*It  was  the  rule  of  Holt,  C.  J.,  to 
make  words  actionable  whenever  they  sound  to  the  dis- 
reputation of  the  person  of  whom  they  were  spoken;  and 
this  was  also  Hale's  and  Twisden's  rule;  and  I  think  it 
a  very  good  rule." 

The  court  then  continues  to  say:  "Charges  of  unchaste 
conduct  are  seldom  made  in  plain  words;  they  are  almost 
always  made  by  indirection  and  insinuation,  but,  how- 
ever made,  the  words  are  slanderous  when  they  are  in- 
tended to  convey,  and  do  convey,  to  the  minds  of  the 
hearers,  the  meaning  that  the  unmarried  woman,  of 
whom  they  are  spoken,  was  guilty  of  fornication." 
See,  also,  Buscher  v.  Scully,  107  Ind.  246;  Binford  v. 
Youngf  115  Ind.  174;  Freeman  v.  Sanderson,  123  Ind. 
264. 

It  is  further  contended,  however,  that  as  neither  set 
of  words  is  actionable  per  se,  the  complaint  is  clearly 
insufficient  for  not  averring  that  the  words  were  under- 
stood, by  those  in  whose  presence  they  were  spoken,  as 
intending  to  charge  the  appellee  with  fornication,  or  at 
least  with  unchaste  conduct.  It  is  not  alleged  that  the 
words  were  understood  in  that  sense  or  had  a  local  or 
provisional  meaning.  As  we  have  said,  there  was  a 
separate  demurrer  to  each  group  of  words.  The  first  set 
of  words  is:  '*Ah,  Flora,  you  want  to  come  home  and  lose 
another  young  one,  like  you  did  last  summer."     These 


NOVEMBER  TERM,  1894.  515 


Cosand  v,  Lee,  by  Next  Friend. 


words  are  not  actionable  per  se.  We  can  not  say  that 
charging  an  unmarried  female  with  losing  a  young  one 
necessarily  means,  and  must  be  understood  to  mean,  that 
she  has  given  birth  to  a  child.  It  may  mean  that,  but  it 
may  also  mean  a  thousand  other  things.  To  make  the 
words  actionable,  there  must  be  an  innuendo  showing 
two  things: 

First.  That  they  were  spoken  in  a  slanderous  sense, 
which,  as  has  been  said,  is  sufficiently  shown  in  the 
complaint. 

Second.  That  they  were  understood  in  the  same  slan- 
derous sense  by  those  in  whose  hearing  they  were  spoken. 

The  latter  averment  is  wholly  absent  from  the  com- 
plaint. The  rule  is  correctly  stated  by  Lord  EUenbor- 
ough,  in  Woolnoth  v.  Meadows,  5  East  463,  469,  where  he 
says:  ^ 

"The  plaintiff  must  have  gone  into  other  proofs  than 
of  the  mere  speaking  of  the  words,  and  he  must  not  only 
have  shown  that  the  defendant's  meaning  was  to  impute 
a  crime  of  that  nature  *  but  that  the  words  were  so  un- 
derstood by  the  hearers." 

While  we  have  been  referred  to  no  case  in  this  State, 
and  have  found  none  directly  holding  that  such  an  aver- 
ment is  essential,  there  are  many  cases  where  the  point 
is  decided  by  the  clearest  inference. 

In  Harrison  v.  Manship,  120  Ind.  43,  the  complaint 
alleged  that  the  defendant  spoke  of  and  concerning  the 
plaintiff,  that  he  'Hook  and  drove  off  his  (meaning  de- 
fendant's) ducks  and  sold  them;  *  *  and  that  if  he 
(meaning  plaintiff)  was  so  mean  as  to  drive  his  (meaning 
defendant's)  ducks  off  and  sell  them, that  he  could  have 
them,'*  which  charges  were  false  and  slanderous.  The 
court  said:  ''There  is  no  colloquium  or  innuendo  laid  in 
this  complaint.  We  have  simply  the  words  'he  drove  off 
my  ducks  and  sold  them,'  without  any  averment  as  to 
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the  circumstances  under  which  the  words  were  spoken, 
or  as  to  the  sense  in  which  they  were  used,  or  as  to  how 
they  were  understood."  The  complaint  was  held  fatally 
defective  for  the  want  of  these  avermients,  even  after 
verdict. 

In  Freeman  v.  Sanderson,  supra,  Elliott,  J.,  speaking 
for  the  court,  said:  ''When  slanderous  words  are  used, 
which,  by  proper  inducement,  and  innuendo,  may  be 
shown  to  have  been  used  with  the  intent  to  charge,  and 
were  understood  by  the  persons  who  heard  them  to  charge,  a 
female  with  incest,  fornication,  adultery,  or  whoredom, 
they  are  actionable  the  same  as  if  the  person  speaking 
the  words  had  charged  such  female,  in  specific  words, 
with  being  guilty  of  fornication  or  adultery.'' 

In  Berry  v.  Massey,  104  Ind.  486,  the  court,  speaking 
through  the  same  learned  judge,  ruled  that  where  the 
hearers  of  the  slanderous  charge  know  the  particular 
transaction  referred  to,  and  know  that  the  transaction 
was  not  such  as  constituted  a  crime,  no  action  for  slan- 
der can  be  maintained. 

In  Patch  V.  Tribune  Assn.,  38  Hun  (N.  Y.)  368,  it  was 
decided  that  if  the  words  are  capable  of  the  meaning  as- 
cribed to  them,  however  improbable  it  may  appear  that 
such  was  the  meaning  conveyed,  it  must  be  left  to  the 
jury  to  say  that  they  were  in  fact  so  understood. 

Of  course  where  the  words  are  actionable  per  se,  no 
colloquium  or  innuendo  is  necessary.  And  where  the 
words  are  incapable  of  ascribing  to  them  the  meaning 
claimed  for  them  in  the  complaint,  their  meaning  can 
not  be  extended  or  enlarged  by  extrinsic  averments  in 
the  way  of  a  colloquium  or  innuendo.  Where,  however, 
the  alleged  slanderous  words  are  capable  of  conveying 
the  meaning  claimed  for  them,  and  also  equally  capable 
of  conveying  some  other  and  innocent  meaning,  we  think 
the  proper  rule  is  that  the  innuendo  should  show  not  only 
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that  the  words  were  spoken  in  the  slanderous  sense,  but 
were  also  understood  in  that  sense.  The  words  not  being 
actionable  per  se  can  not  be  presumed  to  have  been  un- 
derstood in  a  slanderous  sense.  For  the  reasons  stated, 
we  think  the  court  should  have  sustained  the  demurrer 
to  that  portion  of  the  complaint  alleging  the  speaking  of 
the  group  of  words  first  set  forth. 

Judgment  reversed. 

Filed  Nov.  27,  1894. 


No.  1,335. 

Case  v.  The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  et  al. 

Railaoad. — Common  Carrier, — Notice  by  Shipper  of  Loss  or  Damage, — 
Time  of, — While  common  carriers  can  not,  by  contract,  relieve 
themselves  from  liability  for  their  own  negligence,  they  can,  by 
contract  with  the  shipper,  provide  for  a  reasonable  time  within 
which  notice  of  claim  for  loss  or  damages  shall  be  given  as  a  con- 
dition of  liability  and  the  manner  of  giving  it. 

Same. — Common  Carrier, —  Time  of  Notice  of  Damage  or  Loss. —  When 
Beasonahle. — A  provision  in  a  contract  of  shipment  fixing  the  time 
at  ten  days,  in  which  notice  of  damage  or  loss  shall  be  given  as  a 
prerequisite  to  liability,  is  a  reasonable  one. 

Qam^.— Notice  of  Loss,  etc.—  Waiver. — Mere  knowledge  by  the  agents 
of  the  company  that  the  shipper  claimed  to  have  lost  some  of  his 
stock,  coupled  with  a  search  therefor  along  its  right  of  way,  did  not 
amount  to  a  waiver. 

From  the  Benton  Circuit  Court. 
D,  Eraser  and  W.  Isham^  for  appellant. 
J.  T.  Dye,  W,  V.  Stuart,  C.  B.  Stuart  and  E.  P.  Earn- 
^mondj  for  appellees. 

Gavin,  J. — ^The  appellant   sued  appellee   upon   two 
limited-liability,  live-stock  contracts,  alleging  a  failure 
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upon  appellee's  part  to  safely  carry  and  deliver  the  prop- 
erty shipped.  A  general  averment  of  performance  upon 
the  part  of  appellant  is  contained  in  the  pleading.  Ap- 
pellee answered  by  a  general  denial.  Upon  the  trial  a 
special  verdict  was  returned,  upon  whi-ch  judgment  was 
entered  over  appellant's  exception.  The  correctness  of 
this  action  by  the  trial  court  is  the  first  question  for 
consideration. 

The  law  is  well  settled  that  in  order  to  justify  a  judg- 
ment in  favor  of  the  party  upon  whom  rests  the  burden 
of  proof,  every  fact  essential  to  his  recovery  must  be 
found.  If  the  verdict  be  silent  as  to  any  particular  fact, 
it  stands  as  though  found  against  him  upon  whom  rests 
the  burden  of  proof.  Elliott  App.  Proced.,  section  753; 
Suit  V.  Warren  School  Tp.,  8  Ind.  App.  655;  Shippa  v. 
Atkinson,  8  Ind.  App.  505. 

The  contracts  each  provide  that  there  shall  be  no  lia- 
bility unless  a  claim  in  writing,  etc.,  be  presented  within 
ten  days  from  the  time  of  the  removal  of  the  stock  from 
the  car.  The  special  verdict  is  entirely  silent  as  to  any 
such  claim  having  ever  been  presented  ta  appellee  at 
any  time. 

The  appellee  insists  that  compliance  with  this  pro- 
vision is  a  prerequisite  to  appellant's  recovery,  while 
appellant  argues,  1st,  that  any  failure  to  present  the 
claim  is  matter  of  defense  to  be  presented  by  answer, 
and,  2d,  that  the  requirement  is  void  and  invalid  as  be- 
ing unreasonable. 

In  behalf  of  this  latter  position  no  authority  is  cited. 
In  support  of  the  former  we  are  referred  to  Western 
Union  Tel.  Co.  v.  Scircle,  103  Ind.  227,  and  Western 
Union  Tel.  Co.  v.  Jones,  95  Ind.  228,  in  the  former  of 
which  cases  the  Supreme  Court  held  that  where  a  mes- 
sage blank  contained  a  provision  for  nonliability  in  anj^ 
case  ''where  the  claim  is  not  presented  within  60  days,** 
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the  failure  to  present  such  claim  must  be  pleaded  spe- 
cially, and  was  not  admissible  under  the  general  denial. 

It  is  to  be  noted,  however,  that  these  cases  were  suits 
to  recover  a  statutory  penalty  for  failure  to  send  the  mes- 
sage, and  were  not  founded  upon  the  message  and  its 
provisions  as  the  basis  of  the  action. 

That  such  a  provision  as  we  are  here  considering 
{when  reasonable)  must  be  regarded  as  a  condition 
precedent,  performance  of  which  must  be  alleged  in  or- 
der to  make  the  complaint  good  was  decided  in  United 
States  Exp.  Co,  v.  Harris,  51  Ind.  127,  followed  by  this 
court  in  Widman  v.  Louisville,  etc.,  R.  W.  Co.,  9  Ind. 
App.  190. 

To  the  same  effect  is  Chicago,  etc.,  R.  R.  Co.  v.  Simms, 
18  111.  App.  68. 

In  Westcott  v.  Fargo,  61  N.  Y.  542,  a  different  hold- 
ing was  made,  the  same  rule  being  applied  as  is  laid 
down  in  our  telegraph  cases.  These  telegraph  cases, 
however,  in  no  manner  purport  to  modify  or  overrule 
the  Harris  case,  which  established  the  rule  as  to  actions 
against  common  carriers  on  the  special  contracts,  and 
while  the  writer  would  be  strongly  disposed  to  view  the 
question  otherwise  were  it  an  open  one,  we  do  not  feel 
justified  in  departing  from  the  principle  adopted  by  our 
Supreme  Court  in  this  class  of  cases. 

In  many  of  the  States,  the  procedure  seems  different 
from  ours,  the  suits  being  brought  simply  upon  the  gen- 
eral common  carriers  liability,  the  company  then  setting 
up  the  special  contract  with  its  limitations  and  condi- 
tions. 

While  common  carriers  can  not,  by  contract,  relieve 
themselves  from  liability  for  their  own  negligence,  it 
must  be  regarded  as  settled  law  that  it  is  legitimate  for 
the  carrier,  by  contract  with  the  shipper,  to  provide  for 
a  reasonable  time  within  which  notice  of  claim  for  loss 
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or  damage  shall  be  given  as  a  condition  of  liability,  and 
the  manner  of  giving  it.  Widman  v.  Louisville,  etc.,  R. 
W.  Co,,  supra;  United  States  Exp.  Co.  y.  Harris,  supra; 
Western  Union  Tel.  Co.  v.  Jones,  supra;  Western  Union 
Tel.  Co.  V.  S  circle,  supra;  Jennings  v.  Or  and  Trunk 
R.  W.,  etc.,  127  N.  Y.  438;  Glenn  v.  Southern  Exp.  Co., 
86  Tenn.  594;  Southern  Exp.  Co.  v.  Caldwell,  21  Wall. 
264;  Armstrong  v.  Chicago,  etc.,  R.  W.  Co.,  (Minn.)  54 
N.  W.  Rep.  1059. 

In  all  these  cases  the  time  fixed  was  thirty  days  or 
more,  except  in  that  in  127  N.  Y.  438,  \vhere  it  was  thirty- 
six  hours,  which  was  held  unreasonable  under  the  cir- 
cumstances. 

In  the  following  cases  the  notice  was  required  to  be 
given  before  removal  of  the  stock,  and  yet  the  require- 
ment was  deemed  reasonable:  Sprague  v.  Missouri  Pac. 
R.  W.  Co.,  34  Kan.  347;  Western  R.  W.  Co.  v.  Harwell, 
91  Ala.  340;  Selhy  v.  Wilmington,  etc.,  R.  R.  Co.,  113 
N.  Car.  588;  Wichita,  etc.,  R.  W.  Co.  v.  Koch,  47  Kan. 
753;  Owen  v.  Louisville,  etc.,  R.  R.  Co.,  87  Ky.  626. 

In  Lewis  Y.  Oreat  Western  R.  W.  Co.,  5  H.  &  N.  *867, 
the  time  was  either  three  or  seven  days,  it  is  somewhat 
difficult  to  determine  which  from  the  report. 

In  Dawson  v.  St.  Louis,  etc.,  R.  W.  Co.,  76  Mo.  514, 
the  notice  was  to  be  given  in  five  days  to  the  general 
freight  agent. 

In  Black  v.  Wabash  R.  W.  Co.,  supra,  and  Chicago, 
etc.,  R.  W.  Co.  V.  Simms,  supra,  a  verified  notice  to  the 
general  freight  agent  within  five  days  was  adjudged  a 
reasonable  provision. 

In  Adams  Exp.  Co.  v.  Reagan,  29  Ind.  21\,  Southern  Exp, 
So.  V.  Caperton,  44  Ala.  101,  30  days  from  date,  and 
in  Paciiic  Exp.  Co.  v.  Darnell,  6  S.  W.  Rep.  765, 
sixty  days  from  date  were  held  unreasonable,  under 
the  peculiar  circumstances  of  the  cases.     These  cases. 
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however,  do  not  overthrow  the  proposition  established 
by  the  numerous  other  authorities  to  which  we  have  re- 
ferred, which  force  us  to  the  conclusion  that  the  provision 
in  this  contract  is,  on  its  face,  reasonable. 

While  strict  performance  may  be  waived,  or  the  cir- 
cumstances may  be  such  as  to  excuse  the  party  from  the 
presentation'  of  the  claim  within  the  time  prescribed 
(  Western  Union  Tel,  Co,y.  Jones ,  supra  (233);  Merrill  v. 
American  Exp.  Co.,  62  N.  H.  514),  there  is  nothing  in  the 
facts  of  this  case  which  would  operate  either  as  a  waiver 
or  excuse.  Mere  knowledge  by  the  agents  of  the  com- 
pany, that  the  shipper  claimed  to  have  lost  some  of  his 
stock,  coupled  with  a  search  therefor  along  its  right  of 
way,  was  not  a  waiver.  Owen  v.  Louisville,  etc.,  R.  R. 
Co.,  87  Ky.  626. 

It  has  also  been  adjudged  that  the  reasonableness  of 
the  provision  may  depend  upon  the  circumstances  of  the 
particular  case,  which  may  be  such  as  to  make  the  pre- 
sentation of  the  claim  a  substantial  performance,  al- 
though not  within  the  time  limited,  when  the  fact  of  the 
loss  was  not  then  known  and  the  claim  was  made  within 
a  reasonable  time  after  this  fact  became  known,  or  in  the 
exercise  of  reasonable  diligence  should  have  been  ascer- 
tained. Louisville,  etc.,  R.  W.  Co.  v.  Steele,  6  Ind.  App. 
183;  Olenn  v.  Southern  Exp.  Co.,  supra;  Western  R.  W. 
Co.  y.  Harwell,  supra;  Earned  v.  Missouri  Pacific  R.  W. 
Co.,  51  Mo.  App.  482. 

We  are  unable  to  see  how  the  agreement  made  by  the 
parties  as  to  this  fact  can  aid  the  verdict. 

The  agreement  related  merely  to  the  establishment  of 
the  fact  for  use  as  evidence  and  was  so  interpreted  by 
the  parties,  being  offered  in  evidence  by  the  appellant 
himself. 

No  question  is  presented  by  the  motion  for  new  trial, 
for  the  reason  that  it  was  presented  too  late,  at  the  fol- 
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lowing  term  of  court  after  verdict  rendered,  the  verdict 
not  being  returned  on  the  last  day  of  the  term.  Evans- 
villcy  etc,  R.  R.  Co,  v.  Maddux,  134  Ind.  571;  section 
570,  R.  S.  1894,  section  561,  R.  S.  1881. 

Judgment  affirmed. 

Filed  Jan.  10,  1895. 


No.  1,052. 

RouNTREE,  Administratrix,  v.  Pursell  bt  al. 

QivT.— Devise, — Descent, — Strictly  speaking,  a  gift  is  not  a  devise  nor 
a  devise  a  gift,  and  property,  which  came  by  descent,  could  not 
have  come  by  either  gift  or  devise. 

Same. — Definition, — To  give  is  to  tranfer  the  ownership  of  property 
from  one  person  to  another  gratuitously,  without  an  equivalent  or 
consideration.  The  gift  is  the  thing  transferred.  The  word  **gift," 
in  its  larger  signification,  applies  to  either  realty  or  personalty. 

Will. — "/>et?ise''  and  ''Bequest*^  Defined, — The  word  **devise"  usually 
relates  to  real  estate  acquired  through  a  will.  It  is  a  gift  by  will  of 
real  estate,  and  can  not  be  applied,  with  legal  precision,  to  personal 
property.  A  * 'bequest"  is  a  gift  by  will  of  personal  property;  but 
in  order  to  favor  the  manifest  intention  of  the  testator,  the  courts 
often  construe  the  word  ''bequest"  to  mean  "devise,"  and  "devise" 
to  mean  * 'bequest." 

Descent.— **2>€«c€nd"  Defined. — Power  of  Legislature.— The  word  "de- 
scend" ordinarily  means,  in  the  statutes  of  descent,  to  go  down ;  but 
it  may  mean,  in  the  devolution  of  property,  to  ''ascend";  and  the 
Legislature  has  the  power  to  give  it  such  a  meaning. 

Same. — ^^Qift,  Devise  or  Descent,^'*  Property  Included  by, — ^The  term 
"gift,  devise  or  descent,"  as'^used  in  our  statutes  of  descent,  includes 
all  property,  both  real  and  personal,  which  comes  to  the  intestate 
without  an  equivalent  or  consideration  being  paid  for  it. 

Samj^.— Personal  Property. — Title  of  Heirs. — No  Administration. — Heiis 
have  title  and  interest  in  the  personal  estate  of  their  ancestor  before 
the  appointment  of  an  executor  or  administrator,  subject  to  be  di- 
vested by  such  appointment.  If  the  personal  property  is  not  needed 
to  pay  debts  of  the  ancestor,  the  heirs  may  distribute  it  among  them- 
seves  without  formal  administration.    They  take  the  title  thereto  by 
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force  of  the  statute,  in  the  same  manner  as  thej'  ac^quire  title  to  the 
real  estate. 

Sah£. — Heir, — Definition  of. — Under  the  statuteB  of  this  State  an  heLr 
is  one  who  succeeds  to  the  estate,  both  real  and  personal,  immedi- 
ately upon  the  death  of  the  ancestor. 

Samb. — Ancestral  Personal  Property, — Sale  or  Exchange .—FevfiauAl 
property  coming  to  an  intestate  by  **gift^  devise  or  descent"  has  im- 
pressed upon  it,  under  our  statutes,  the  same  tint^estral  quality  &3 
real  estate  coming  to  him  in  the  sanie  way ;  but  in  order  to  retain 
its  ancestral  character,  it  must  remain  and  descend  in  specie;  it  must 
be  the  same  article  or  personal  property  that  t^ame  from  the  an- 
cestor; and  if  it  be  sold  or  exchanged  for  other  property^  the  money 
thus  acquired  for  it,  or  the  property  acquired  in  excliarge,  is  not 
impressed  with  the  ancestral  character  of  the  origiiia!. 

Same. — Payment  of  Debts  of  Intestate  with  Ancestral  Personal  Property. 
— Ancestral  personal  property  may  be  taken  to  pay  debts  in  order  to 
save  ancestral  real  estate  for  another  line  of  heirs ^  or  to  save  non* 
ancestral  real  estate. 

Same. — Income  of  Ancestral  Property, — Property}  in  CustodiaLegis, — In- 
come derived  from  ancestral  property  does  not  partake  of  the  char- 
acter of  such  property  so  far  as  its  descent  is  eoneerned ;  nor  doea 
personal  property  in  the  hands  of  n  guardian,  which  has  lost  its 
identity  with  the  original  property  wbiiHi  came  into  hia  poa3f»saion, 
retain  its  ancestral  character  by  reason  of  the  fact  that  it  is  in  cwa- 
todia  legis. 

Same. — Equity  Following  Property,  Rule  of  not  Applicable. — The  rule 
that  a  court  of  equity  will  follow  money  or  property  into  whatever 
form  it  may  assume,  for  the  purpose  of  upholding  an  equity,  has  no 
application  to  the  devolution  of  projterty. 

Same. — History  of  Statute  and  Laics  of  D€:tcent,^FoT  a  historical  discus- 
sion of  the  statute  and  laws  of  descent,  see  opinion. 

Guardian. —  Use  of  Principal  to  Pay  Debin  nnd  Exi'Pnsf,ii. — It  is  the  dnt  ■ 
of  a  guardian  to  make  the  income  of  his  ward's  estate  pay  the  ex- 
penses of  such  ward ;  but  if  necessary  or  for  tlie  interest  of  the  ward, 
he  may  pay  debts  and  expenses  out  of  the  principal  where  there  is 

.^    no  income  available  for  that  purpose. 

Same. —Separate  Accounts  of  Income  ami  PrincipaL — ^While  it  is  the 
duty  of  a  guardian  to  make  the  income  pay  Uie  exfienses,  yet  the 
law  does  not  require  him  to  keep  two  separate  and  distinct  funds, 
or  to  separate  the  income  from  the  principal. 

From  the  Montgomery  Circuit  Court. 

B,  Crane,  A,  B,  Anderson,  Thomas  &  WhilUngionj  for 
appellant. 

W.  T,  Brush  and  E.  C.  Snyder ,  for  appellees* 

LoTZ,  J. — ^The  appellant,  Mary  A,  Kountree,  as  ad* 
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ministratrix  of  the  estate  of  Mary  D.  Gilkey,  deceased, 
filed  her  petition  in  the  Montgomery  Circuit  Court  and 
asked  the  court  to  order  a  distribution  of  certain  moneys 
in  her  hands  to  the  persons  lawfully  entitled  thereto.  A 
day  for  the  hearing  of  such  petition  was  fixed  and  no- 
tice thereof  duly  issued.  The  appellee  Essie  Pursell 
appeared  and  filed  an  answer  claiming  to  be  entitled  to 
a  distributive  share  of  said  estate.  The  court  tried  the 
issues  and  made  a  special  finding  of  the  facts  and  stated 
conclusions  of  law  thereon.   . 

The  facts  as  found  are,  substantially,  as  follows; 

Daniel  Gilkey  died  testate  in  Montgomery  county, 
Indiana,  the  20th  day  of  April,  1884.  By  the  terms  of 
his  will  he  made  certain  specific  bequests,  and  the  residue 
of  his  property  he  devised  and  bequeathed  to  his  daugh- 
ter, Mary  D.  Gilkey,  his  only  child.  William  P.  Herron 
became  the  executor  of  the  will,  and  as  such  executor  he 
settled  the  estate  in  accordance  with  the  terms  of  said 
will  and  was  discharged  from  the  trust  June  25, 1885. 

Mary  D.  Gilkey,  the  residuary  devisee  and  legatee, 
was  a  minor,  nine  years  of  age,  when  Daniel  Gilkey 
died.  Bamuel  W.  Austin  was  appointed  and  became 
her  guardian  May  8,  1884.  As  such  guardian  Austin 
received  of  Herron,  executor,  personal  property  of  the 
ostensible  value  of  $25,229.86.  Of  this  sum  $10,009 
consisted  of  notes,  accounts,  judgments,  and  cash;  $7,- 
000  of  seventy  shares  of  the  capital  stock  of  the  First 
National  Bank  of  Crawfordsville,  Indiana,  at  its  face* 
value,  and  $10,500  at  its  appraised  value;  $4,700  of  four 
per  cent.  United  States  Government  bonds;  $20  of  four 
shares  of  the  capital  stock  of  the  Montgomery  County 
Union  Agricultural  Society,  of  the  face  value  of  $25  per 
share. 

Some  of  the  notes,  accounts,  and  judgments  were 
worthless,  and  the  probable  value  of  the  whole  personal 
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estate  received  by  the  guardian  was  about  $21,000  or 
122,000. 

Daniel  Gilkey,  at  his  deaths  owned  real  estate  in 
Montgomery  county,  Indiana^  of  the  probable  value  ol: 
$15,000,  which,  by  the  terms  of  his  will,  went  to  Mary 
D.  Gilkey,  and  she  died  the  owner  thereof  by  virtue  of 
the  devise. 

The  guardian  of  Mary  D,  Gilkey,  prior  to  her  death, 
collected  all  the  notes,  accounts,  claims,  demands  and 
choses  in  action,  which  he  had  received  from  Herron, 
executor,  except  a  few  worthless  and  uncollectible  claimH 
which  were  of  no  value. 

During  the  existence  of  the  guardianship,  the 
guardian,  as  such,  collected  and  received  large  sums  of 
money,  as  interest,  the  exact  amount  of  which  is  un- 
known.  He  collected  as  dividends  on  bank  stock  large 
sums  of  money.  He  collected  large  sums  of  money  as 
interest  on  United  States  bonds,  and  he  sold  the  United 
States  bonds  for  $5,922,  of  which  sum  $1,220  was 
'premium,  the  amount  received  in  excess  of  the  face 
value  of  the  bonds.  He  collected  and  received,  as  cash 
rents  from  the  real  estate,  about  $6,000.  He  sold  wheats 
corn,  hay  and  other  personal  property,  raised  on  or  taken 
from  the  real  estate,  and  realized  from  such  sales  a  large 
sum  of  money.  He  collected  and  received  in  cash  from 
other  sources  about  $19,600. 

The  money  received  by  Austin,  as  guardian,  which 
was  not  received  by  him  from  Herron,  executor,  was 
money  derived  from  the  income  of  the  testate  of  Mary  D. 
Gilkey,  his  ward,  and  the  personal  estate  received  from 
the  executor. 

Samuel  W.  Austin  kept  an  account  of  his  receipts 
and  expenditures,  as  guardian,  in  the  First  National 
Bank,  of  Crawfordsville,  Indiana,  iii  the  name  of  bis 
ward,  Mary  D.  Gilkey.     In  this  acconut  Mary  D.  Gilkey 


526         APPELLATE  COURT  OF  INDIANA, 


Rountree,  Administratrix,  v,  Pursell  et  aL 


was  credited  with  all  sums  received  by  her  guardian,  and 
was  charged  with  all  sums  expended  on  her  account,  and 
with  loans  made  by  him  out  of  her  funds. 

The  money  so  collected  and  received  by  Austin,  as 
guardian,  was  commingled,  and  no  separate  account  or 
memorandum  was  kept  by  which  one  part  could  be 
identified  from  the  other.  Much  of  it  was  re-invested 
in  new  loans  to  different  parties,  and  new  notes  and  obli- 
gations taken  therefor,  in  the  name  of  said  guardian, 
from  other  persons  than  those  who  were  originally  in- 
debted to  the  estate.  Out  of  the  moneys  so  collected  and 
received,  the  expenses  of  the  care,  education  and  support 
of  the  ward  and  of  the  guardianship;  the  taxes  of  the 
real  and  personal  estate  of  the  ward,  and  various  costs 
and  expenses  were  paid. 

Mary  D.  Gilkey  died  in  Montgomery  county,  Indi- 
ana, August  2,  1892,  intestate,  and  under  the  age  of 
twenty-one  years.  September  17,  1892,  Austin  made  his 
final  settlement  as  guardian  and  paid  into  court  as  the 
balance  of  funds  in  his  hands  the  sum  of  $7,744.14  in" 
cash,  and  turned  over  notes  to  the  court  to  the  amount 
of  $6,011,  and  also  turned  over  to  the  court  the  seventy 
shares  of  the  capital  stock  of  the  First  National  Bank,  of 
Crawfordsville,  Indiana,  of  the  face  value  of  $7,000,  and 
the  four  shares  of  stock  of  the  Montgomery  County 
Union  Agricultural  Society  of  the  value  of  $20. 

The  personal  property  and  assets,  turned  over  by  the 
said  Samuel  W.  Austin,  as  guardian,  in  his  final  settle- 
ment, were  less  in  amount  and  value  than  came  into  his 
hands  from  said  William  P.  Herron,  executor,  and  the 
expenditures  of  the  guardian,  allowed  by  the  court,  ex- 
ceeded the  income,  rents,  dividends,  and  interest  re- 
ceived by  him  from  the  real  and  personal  estate  of  Mary 
D.  Gilkey.  The  costs  and  expenses  of  the  trust  were 
greater  than  the  income  therefrom. 
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Mary  D.  Gilkey  died  without  issue  and  left,  surviv- 
ing her,  neither  father  nor  mother,  brothers  or  sisters,  or 
their  descendants,  but  left  surviving  her  a  sister  of 
Daniel  Gilkey,  deceased,  and  a  number  of  descendants  of 
his  deceased  brothers  and  sisters. 

Julia  Gilkey,  the  mother  of  said  Mary  D.  Gilkey, 
died  in  November,  1876.  The  appellee,  Essie  Pursell,  is 
the  daughter  of  a  deceased  sister  of  Julia  Gilkey,  and  is 
the  owner,  in  her  own  right  and  by  assignment,  of  the 
interest  of  all  the  heirs  on  the  mother's  side  in  the  estate 
of  Mary  D.  Gilkey.* 

Mary  A.  Rountree,  as  the  administratrix,  asked  an 
order  of  court  authorizing  and  directing  her  to  distribute 
among  the  parties  entitled  thereto  the  sum  of  $9,000,  de- 
rived from  the  cash  and  assets  turned  over  by  Austin,  as 
guardian,  not  including  the  bank  stock  or  the  stock  of 
the  agricultural  association  or  any  part  of  either. 

The  heirs  of  the  paternal  line  claim  that  they  are  en- 
titled to  the  whole  of  this  sum,  and  that  the  heirs  of  the 
maternal  line  have  no  right  to  share  in  the  distribution. 

On  the  other  hand,  Essie  Pursell  claims  that  the 
heirs  of  the  maternal  line  are  entitled  to  take  one-half 
the  sum,  and  that  she,  as  heir  and  as  assignee  of  the  in- 
terests of  all  the  other  heirs  of  the  maternal  line,  is  en- 
titled to  that  half.'' 

The  court  below,  in  its  conclusions  of  law,  decided  in 
favor  of  Essie  Pursel,  and  rendered  judgment  accord- 
ingly- 

The  appellants  insist  that  the  court  erred  in  its  con- 
clusions of  law. 

The  controversy  in  this  case  arises  upon  the  construc- 
tion of  the  statutes  regulating  the  descent  and  distri- 
bution of  estates  of  deceased  persons,  and  particularly  of 
the  first  subdivision  of  section  5  of  the  act  approved  May 
14,  1852,  being  section  2626,  Burns  Rev.  1894,  and  sec- 
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tion  2741,  R.  S.  1881.  That  act  is  entitled  ''An  act  regulat- 
ing descents  and  apportionment  of  estates."  The  first 
five  sections,  being  sections  2622  to  2626,  Burns  Rev. 
1894  (sections  2467  to  2471,  R.  S.  1881),  are  as  follows: 

'*lst.  The  real  and  personal  property  of  any  person 
dying  intestate  shall  descend  to  his  or  her  children  in 
equal  proportions;  and  posthumous  children  shall  in- 
herit equally  with  those  born  before  the  death  of  the  an- 
cestor. 

*'2d.  If  any  children  of  such  intestate  shall  have  died 
intestate,  leaving  a  child  or  children,  such  child  or 
children  shall  inherit  the  share  which  would  have  de- 
scended to  the  father  or  mother;  and  grandchildren  and 
more  remote  descendants  and  all  other  relatives  of  the 
intestate,  whether  lineal  or  collateral,  shall  inherit  by 
the  same  rule:  Provided ,  That  if  the  intestate  shall  have 
left,  at  his  death,  grandchildren  only,  alive,  they  shall 
inherit  equally. 

*'3d.  If  any  intestate  shall  die  without  lawful  issue  or 
their  descendants  alive, ^one-half  of  the  estate  shall  go  to 
the  father  and  mother  of  such  intestate,  as  joint  tenants, 
or,  if  either  be  dead,  to  the  survivor,  and  the  other  half 
to  the  brothers  and  sisters  and  to  the  descendants  of  such 
as  are  dead,  as  tenants  in  common. 

*'4th.  If  there  be  neither  father  nor  mother,  the 
brothers  and  sisters  of  the  intestate  living,  and  the  de- 
scendants of  such  as  are  dead,  shall  take  the  inheritance 
as  tenants  in  common.  If  there  be  no  brothers  or  sis- 
ters of  the  intestate  or  their  descendants,  the  father  and 
mother  shall  take  the  inheritance  as  joint-tenants;  and 
if  either  be  dead,  the  other  shall  take  the  estate. 

''5th.  If  there  be  no  person  entitled  to  take  the  in- 
heritance according  to  the  preceding  rules,  it  shall  de- 
scend in  the  following  order: 

* 'First.    If  the  inheritance  came  to  the  intestate  by  gift, 
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devise,  or  descent  from  the  paternal  line,  it  shall  go  to 
the  paternal  grandfather  and  grandmother,  as  joint  ten- 
ants, and  to  the  survivor  of  them;  if  neither  of  them  be 
living,  it  shall  go  to  the  uncles  and  aunts  in  the  paternal 
line,  and  their  descendants,  if  any  of  them  be  dead;  and 
if  no  such  relatives  be  living,  it  shall  go  to  the  next  of 
kin,  in  equal  degree  of  consanguinity,  among  the  pa- 
ternal kindred;  and  if  there  be  none  of  the  paternal 
kindred  entitled  to  take  the  inheritance  as  above  pro- 
vided, it  shall  go  to  the  maternal  kindred  in  the  same 
order. 

"Second.  If  the  inheritance  came  to  the  intestate  by 
gift,  devise,  or  descent  from  the  maternal  line,  it  shall 
go  to  the  maternal  kindred  in  the  same  order;  and  if 
there  be  none  of  the  maternal  kindred  entitled  to  take 
the  inheritance,  it  shall  go  to  the  paternal  kindred  in  the 
same  order. 

"Third.  If  the* estate  came  to  the  intestate  otherwise 
than  by  gift,  devise,  or  descent,  it  shall  be  divided  into 
two  equal  parts,  one  of  which  shall  go  the  paternal  and 
the  other  to  the  maternal  kindred,  in  the  order  above  de- 
scribed; and  on  the  failure  of  either  line,  the  other  shall 
take  the  whole." 

It  is  conceded  that  the  property  sought  to  be  distrib- 
uted did  not  come  to  Mary  D.  Gilkey  by  descent,  but 
through  the  will  of  her  father.  The  appellant  contends 
that  the  property  came  to  Mary  by  either  gift  or  devise, 
and  that  the  persons  to  whom  it  should  be  distributed 
must  be  determined  by  the  same  rule  as  applies  to  real 
estate  under  the  same  circumstances. 

The  appellees  insist  that  the  property  did  not  come  to 

Mary,  either  by  gift  or  devise;  that  if  it  did  it  was  never 

the  intention  of  the  Legislature  to  impart  to  personal 

property  an  ancestral  character  or  quality;  that  in  any 
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event  the  original  property  given  or  devised  has  lost  its 
identity  and  character  by  the  many  transformations  which 
it  has  undergone. 

Mary  D.  Gilkey  died  intestate,  unmarried  and  without 
issue.  The  direct  line  of  her  father's  blood  became  ex- 
tinct with  her.  The  devolution  of  the  property  of  which 
she  died  seized  or  possessed,  depends  upon  the  manner 
of  its  acquisition  and  the  sources  of  hef  title.  If  the 
property  came  to  her  by  gift,  devise,  or  descent,  it  must 
go  to  the  persons  designated  in  the  first  and  second  sub- 
divisions of  section  5  above  set  out.  Strictly  speaking, 
a  gift  is  not  a  devise  nor  a  devise  a  gift,  and  property 
which  came  by  descent  could  not  have, come  by  either 
gift  or  devise.  To  give  is  to  transfer  the  ownership  of 
property  from  one  person  to  another  gratuitously,  with- 
out an  equivalent  or  consideration.  A  gift  is  the  thing 
transferred.  Delivery  or  placing  the  donee  in  possession 
of  the  thing  given  is  one  of  the  necessary  elements  of  a 
valid  gift.  The  word  '  *gif t' '  ordinarily  applies  to  personal 
property  only,  but  in  its  larger  signification  it  applies  to 
either  realty  or  personalty. 

The  usual  phrase  of  testamentary  disposition  is,  **I 
give,  devise  and  bequeath."  The  word  ''gift"  is  well 
adapted  to  such  disposition  for  the  ruling  motive  of  the 
testator  is  to  confer  property  rights  upon  another  gratui- 
tously and  of  his  own  free  will.  Allen  v.  White^  97  Mass. 
504;  Schouler  on  Wills,  section  3.  • 

The  word  ''devise"  ordinarily  relates  to  real  estate  ac- 
quired through  a  will.  It  is  a  gift  by  will  of  real  estate, 
and  can  not,  with  legal  precision,  be  applied  to  things 
personal.  The  appropriate  term  in  disposing  of  person- 
alty by  will  is  "bequeath,"  and  a  bequest  is  a  gift  by 
will  of  personal  property,  but  in  order  to  favor  the  man- 
ifest intent  of  the  testator,  as  shown  by  the  context  of 
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the  will,  the  courts  often  construe  the  word  **bequest" 
to  mean  *'devise"  and  ''devise*'  to  mean  **bequest." 

The  same  rule  prevails  in  the  construction  of  statutes 
in  reaching  the  legislative  intent.  The  word  descent 
ordinarily  applies  to  the  devolution  of  real  estatfe.  But 
all  of  these  words  and  the  phrase  *'gift,  devise,  or  de- 
scent" may  be  so  used  as  to  indicate  the  manner  of  the 
devolution  of  both  real  and  personal  property,  or  of  per- 
sonalty alone. 

This  is  well  illustrated  by  section  2649,  Burns  Rev. 
1894  (section  2488,  R.  S.  1881),  where  it  is  provided 
that  '*The  personal  property  of  the  wife  held  by  her  at 
the  time  of  her  marriage,  or  acquired,  during  coverture, 
by  descent,  devise,  or  gift  [or  in  any  other  manner] ,  shall 
remain  her  own  property  to  the  same  extent  and  under  the 
same  rules  as  her  real  estate  so  remains;  and  on  the  death 
of  the  husband  before  the  wife  *  *  ,  shall  be  distributed 
in  the  same  manner  as  her  real  estate  descends,  and  is 
apportioned  under  the  same  circumstances.''  Personal 
property  is  the  principal  subject-matter  of  this  section, 
and  it  clearly  appears  that  the  legislature  contemplated 
that  such  property  might  be  acquired  by  devise  and  by 
descent.  The  word  ''descend"  ordinarily  means  to  go 
down.  An  ancestor  primarily  means  one  who  goes  be- 
fore: a  progenitor.  But  in  the  law  relating  to  the  devo- 
lution of  property  rights,  "descend"  may  mean  "ascend," 
as  "descending  in  the  ascending  line,"  and  a  son  may 
be  the  ancestor  of  his  father.  There  is  much  confusion 
of  terms  and  of  ideas.  The  Roman  law  of  succession 
more  properly  describes  the  modern  devolution  of  prop- 
erty than  our  terms  of  descent  and  distribution.  Whilst 
these  words  may  be  wrenched  from  their  usual  accepta- 
tion, the  power  of  the  Legislature  to  give  them  another 
meaning  can  not  be  denied. 

We  are  of  the  opinion  that  by  the  use  of  the  terra 
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''gift,  devise  or  descent,*'  it  was  the  legislative  intent  to 
include  all  property,  either  real  or  personal,  that  came 
to  the  intestate  without  an  equivalent  or  consideration 
being  paid  therefor.  These  terms  embrace  all  the  meth- 
ods by  which  title  to  property  can  be  legitimately  ac- 
quired without  giving  an  equivalent  for  the  same.  It  is 
the  destination  of  property  thus  acquired  that  is  sought 
to  be  controlled  by  directing  it  back  to  the  sources  whence 
it  came. 

Mary  D.  Gilkey  became  the  owner  of  the  property  as 
a  gratuity,  through  her  father's  will,  and  it  should  all 
go  to  the  paternal  line  unless  some  other  causes  exist 
which  control  its  destination. 

If  the  statutes  of  this  State  do  not  give  to  personal 
property  an  ancestral  character,  then  it  will  not  go  to 
the  paternal  to  the  exclusion  of  the  maternal  line,  al- 
though it  came  to  the  intestate  by  gift  or  devise.  This 
presents  the  most  important  question  in  the  controversy. 
In  the  first  section  above  set  out  it  is  expressly  provided 
that  the  real  and  personal  property  shall  descend,  and 
that  posthumous  children  shall  inherit.  It  is  personal 
property  as  well  as  real  that  is  the  subject  of  the  enact- 
ment. In  the  subsequent  sections  the  terms  ''descend," 
"shall  go  to"  and  "inherit"  are  used  synonymously. 

The  same  is  true  of  the  words  "estate"  and  "inherit- 
ance." The  words  "descend,"  "inherit"  and  "inherit- 
ance" ordinarily  relate  to  real  estate.  The  same  is  true 
of  the  terms  "tenants  in  common"  and  "joint  tenants." 
Whilst  this  is  true  it  is  in  the  power  of  the  Legislature 
to  give  them  a  different  inflection  and  to  expand  their 
meaning.  The  words  "descend,"  "inherit,"  and  "in- 
heritance," in  their  broader  meaning,  are  frequently 
applied  to  personal  property.  Whilst  some  confusion 
exists  in  the  terms  used,  we  think  it  clear  that  the  enact- 
ment governs  the  descent  of  real  estate  as  well  as  the 
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distribution  of  personalty.  This  much  is  clear,  that 
when  personal  property  has  reached  that  point  when  the 
law  undertakes  to  divide  it  among  the  persons  entitled 
to  it,  it  shall  be  divided  in  the  same  manner  and 
into  the  same  parts,  and  to  the  same  persons  that  real 
estate  is  divided  when  it  descends.  We  have  no  other 
statute  in  this  State  regulating  the  distribution  of  the 
surplus  of  the  estate  of  an  intestate.  And  we  have  no 
other  enactment  regulating  the  descent  of  the  real  estate 
of  an  intestate.  Descent  and  distribution  are  combined 
in  the  same  act.  These  terms,  which  are  peculiarly  ap- 
plicable to  real  estate,  such  as  '* joint  tenants"  and  ** ten- 
ants in  common,"  may  be  construed  to  have  their  full 
force  in  so  far  as  the  act  is  a  statute  of  descent,  and  in- 
applicable in  so  far  as  the  act  is  one  of  distribution  of 
personalty.  It  is  no  unusual  thing  in  the  history  of  the 
legislation  of  this  State  and  country  regulating  the  de- 
scent of  realty  and  the  distribution  of  personalty  to  com- 
bine both  in  the  same  act.  Indeed,  this  is  the  most 
natural  method  considering  the  character  of  our  people 
and  our  institutions.  The  ordinance  of  Congress,  passed 
in  1787,  governing  the  Northwest  territory,  of  which 
Indiana  then  formed  a  part,  regulating  the  disposition  of 
the  property  of  intestates,  was  both  a  statute  of  descent 
and  of  distribution,  R.  S.  1843,  p.  20. 

The  same  is  true  of  the  first  law  bearing  upon  this  sub- 
ject, passed  by  the  first  General  Assembly  after  Indiana 
became  an  independent  State.     Acts  1816,  p.  141. 

The  same  combination  is  found  in  the  act  of  January 
2,  1817.  Acts  1818,  p.  183,  R.  S.  1824,  p.  154,  and  in 
the  act  of  January  29,  1831,  R.  S.  1831,  p.  207,  and 
also  in  the  act  of  February  17,  1838,  R.  S.  1838,  p. 
236. 

The  first  separation  between  the  statutes  of  descent 
and  distribution  occurred  in  1843. 
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In  that  year  the  descent  of  real  estate,  and  the  dis- 
tribution of  personal  property  were  embraced  in  separate 
enactments.  R.  S.  1843,  p.  432  and  p.  552.  This 
separation  continued  until  the  enactment  of  the  present 
law  in  1852,  when  they  were  again  combined  in  one.  It 
does  not  necessarily  follow  that  because  the  succession  to 
property  rights  in  real  and  personal  estate  is  commingled 
in  the  same  act  that  an  ancestral  quality  is  given  to  each 
kind,  although  it  must  be  conceded  that  such  combina- 
tion lends  some  support  to  the  contention.  In  constru- 
ing statutes,  we  must  bear  in  mind  the  former  laws  both 
common  and  statutory,  and  we  often  find  ourselves 
materially  aided  by  approaching  the  subject  from  the 
side  of  history. 

There  is  no  branch  of  the  law  in  which  more  conserv- 
atism is  found  than  in  that  relating  to  the  succession 
to  property  rights.  *  Every  change  has  been  stubbornly 
resisted,  and  the  present  laws  are  the  result  of  ages  of 
slow  and  gradual  development.  It  is  not  to  be  expected 
that  a  modern  legislative  body  will  disregard  this  con- 
servative tendency.  A  brief  allusion  to  the  history  of 
intestate  succession  may  be  of  assistance.  In  ancient 
times,  and  among  barbarous  people,  the  family  seems  to 
have  been  the  unit  of  society.  The  family  was  an  entity 
something  akin  to  the  modern  corporation.  The  father 
or  patriarch  was  the  head  or  ruler,  and  its  members  were 
bound  together  for  mutual  protection.  No  member  of  the 
family,  not  even  the  head,  had  any  absolute  right  to 
property.  It  belonged  to  the  family.  Upon  the  death 
of  the  head  or  any  member,  the  family  succeeded  to  his 
property  rights.  As  the  family  might  adopt  persons  not 
of  the  same  blood,  blood  relationship  was  not  of  control- 
ling importance  in  the  devolution  of  property.  As 
society  gradually  advanced  the  rights  of  the  individuals, 
composing  the  family,  became  more  prominent,  and  the 
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later  Romans  undertook  to  regulate  intestate  succession 
by  basing  it  largely  upon  blood  relationship.  Maine's 
Ancient  Law  Chap.  V  and  VI,  Hunter's  Roman  Law 
649.  The  Roman  laws  applied  to  both  real  and  per- 
sonal property.  The  degrees  of  blood  relationship  as 
fixed  by  them  form  the  basis  of  all  modern  legislation 
for  the  distribution  of  personal  property.  The  feudal 
system  introduced  another  theory  for  the  devolution  of 
lands  and  landed  property,  but  it  did  not  undertake  to 
regulate  the  disposition  of  personal  property.  That  sys- 
tem was  founded  upon  military  services,  and  sprang 
from  the  martial  genius  of  its  adherents.  With  some 
modifications  it  became  the  common  law  of  descent  in 
England.  By  it  actual  sezin  or  seizin  in  deed  was  in- 
dispensable to  the  inheritable  quality  of  estates.  If  the 
ancestor  was  not  seized  no  matter  how  clear  his  right  of 
property  the  heir  could  not  inherit. 

According  to  the  canons  of  descent  hereditaments  de- 
scended lineally,  but  could  never  ascend.  This  rule 
was  applied  so  rigidly  that  it  was  said  *'the  estate  would 
rather  escheat  than  violate  the  laws  of  gravitation." 
The  oldest  son  was  admitted  to  the  inheritance  to  the 
exclusion  of  his  brothers  and  sisters,  and  males  before 
females.  Lineal  descendants  in  infinitum  represented 
their  ancestors,  standing  in  the  same  place  the  ances- 
tor would  have  stood  if  living;  and  on  failure  of  lineal 
descendants  the  inheritance  descended  to  the  collateral 
relations — being  of  the  blood  of  the  first  purchaser — sub- 
ject to  the  preceding  rules.  The  collateral  heir  of  the 
intestate  was  required  to  be  his  collateral  kinsman  of  the 
whole  blood.  In  collateral  inheritances  the  male  stock 
was  preferred  to  the  female,  and  kindred  of  the  blood  of 
the  male  ancestor,  however  remote,  was  admitted  before 
those  of  the  blood  of  the  female,  however  near,  unless 
the  lands  in  fact  descended  from  a  female.     Watkins  on 
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Descents,  95.  These  canons  of  descent  had  two  leading 
purposes  in  view,  the  first,  to  preserve  the  inheritance 
in  the  blood  of  that  family  by  whom  it  was  originally 
acquired;  the  second,  to  preserve  the  inheritance  entire 
by  keeping  for  the  time  being  in  a  single  representative 
of  that  family  by  which  it  was  acquired.  These  rules 
tended  to  prevent  the  diffusion  of  landed  property  and 
to  promote  its  accumulation  in  the  hands  of  the  few. 
In  this  manner  a  landed  aristocracy  was  builded  up. 
Rank  and  wealth  became  a  bulwark  of  the  throne  and  the 
king  and  aristocracy  gave  to  each  other  mutual  support. 

After  the  separation  of  the  American  colonies  from  the 
mother  country  another  system  was  introduced.  It  was 
equality  before  the  law.  Primogeniture  was  abolished. 
The  elder  son  was  no  better  than  his  brothers  and  males 
no  better  than  females.  It  is  this  principle  of  equality 
that  lies  at  the  foundation  of  our  civil  institutions.  The 
common  law  did  not  recognize  any  inheritable  quality 
in  personal  property  except  as  to  heirlooms,  and  these, 
strictly  speaking,  were  attached  to  the  freehold.  Heir- 
looms are  not  recognized  by  the  laws  of  this  country. 
1  Wash.  R.  P.  19. 

The  English  statutes  of  distribution  were  molded 
largely  upon  the  Roman  law  of  succession.  These  stat- 
utes governing  the  distribution  of  personal  property  (29 
Can.  11,  and  1  Jac.  11)  were  taken  for  the  basis  of  the 
laws  of  descent,  as  well  as  distribution,  by  the  various 
States  after  the  separation  from  the  mother  country. 
Whilst  some  of  the  principles  of  the  canons  of  descent 
are  found  in  our  statutes,  the  pervading  spirit  is  derived 
from  the  statutes  of  distribution.  By  the  common  law, 
an  ancestral  quality  was  only  given  to  something  that 
was  fixed  and  permanent  and  theidentity  of  which  could 
always  be  determined.  The  thing  that  descended  alwayj^ 
descended  in  specie.     The  stability  of  lands  is  fixed  by 
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the  laws  of  nature.  Their  owners  may  come  and  go 
with  each  generation,  but  their  identity  is  preserved 
through  all  the  ages.  But  personal  property  is  unstable. 
It  may  change  its  forms  many  times  in  the  hands  of  the 
same  owner.  It  may  be  consumed  and  destroyed.  Its 
identity  is  easily  lost.  At  common  law,  it  did  not  de- 
scend like  real  estate  to  the  heir,  but  went  to  the  per- 
sonal representative  of  the  deceased.  This  rule  has  been 
modified  to  a  limited  extent  by  force  of  our  statutes.  The 
heir  has  title  and  interest  in  the  personal  estate  before 
the  appointment  of  an  executor  or  administrator,  subject 
to  be  divested  by  such  appointment.  Coldron  v.  Rhode, 
Admr,y7  Ind.  151;  Hutson,  Admr.,y.  Merrifield^Admr., 
51  Ind.  24  (30). 

At  common  law,  an  heir  is  one  upon  whom  the  law 
casts  estate  in  lands  immediately  upon  the  death  of  the 
ancestor.  Under  our  statute  an  heir  is  one  who  suc- 
ceeds to  the  estate,  both  real  and  personal,  immediately 
upon  the  death  of  the  ancestor.  The  administrator,  un- 
der the  statute,  is  a  mere  trustee  for  the  creditors  and 
heirs  of  the  intestate.  If  the  personaf  property  is 
not  needed  to  pay  debts,  the  heirs  may  distribute  it 
among  themselves  without  formal  administration.  The 
title  they  take  they  derive  in  the  same  manner  as  the 
title  they  acquire  to  the  real  estate  of  the  deceased.  They 
take  title  in  both  instances  by  force  of  the  statute,  and  it 
matters  not  whether  it  be  called  descent  or  succession. 
Brotun,  Exr.,  v.  Critchell,  110  Ind.  31  (36);  Humphries, 
Admr.,  v.  Davis,  100  Ind.  369  (372);  Bowen  v.  Stewart, 
Admr,,  128  Ind.  507  (515). 

Personal  property,  as  well  as  real  estate,  does  descend 
and  has  an  inheritable  quality.  Our  statute  does  follow 
the  common  law  to  the  extent  that  it  recognizes  the  su- 
perior claims  of  blood  relationship  in  the  descent  of  real 
estate.  The  blood  of  the  ancestor  that  acquired  the  prop- 
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erty  is  preferred  in  the  descent  from  the  intestate.  There 
is  a  sense  of  justice  and  equity  in  this  rule.  The  blood 
descendants  of  him  who  acquired  it  should  have  su- 
periority over  those  who  are  not  of  bis  blood.  Recog- 
nizing the  difficulty  in  tracing  title,  and  the  many  con- 
flicting claims  that  might  arise,  the  later  rule  of  the  com- 
mon law  did  not  attempt  to  go  beyond  the  immediate 
ancestor  of  the  intestate.  Gardner  v.  Collins,  2  Pet.  58; 
Murphy  v.  Henry,  35  Ind.  442. 

The  source  of  the  title  while  the  property  was  in  the 
intestate  imparts  to  it  certain  characteristics.  If  it  came 
to  the  intestate  by  gift,  devise  or  descent  from  the  im- 
mediate ancestor,  we  may  denominate  this  quality  an- 
cestral, and  that  is  what  is  meant  by  the  use  we  make 
of  this  term.  Both  real  and  personal  property  may  have 
inheritable  qualities  and  may  descend  to  the  heir  and 
still  have  no  ancestral  quality. 

In  support  of  their  position  that  the  Legislature  in- 
tended to  give  to  personal  property  an  ancestral  quality 
counsel  for  appellant  makes  use  of  the  following  argu- 
ment: 

''Real  estate  was  the  favorite  of  the  common  law, 
which  took  but  little  account  of  personal  property.  It 
is  a  well  known  historical  fact  that  personal  property 
constituted  but  a  small,  a  very  small,  part  of  the  estates 
of  the  landed  aristocracy  and  nobles  of  England  when 
the  common  law  ruled  supreme.  It  is  only  in. compara- 
tively modern  times  that  personal  property  has  increased 
in  amount  and  value  to  such  extent  that  it  now  equals, 
if  it  does  not  surpass,  real  property.*  Stocks  and  cor- 
porate bonds,  which  formed  but  a  small  fraction  of  the 
wealth  of  the  country  seventy-five  or  a  hundred  years 
ago,  now  amount  to  hundreds  of  millions  and  compose 
estates  which,  in  value  of  principal  and  income,  rival 
that  of  the  estates  of  princes  and  nobles  of  a  few  hun- 


NOVEMBER  TERM,  1894.  539 

Rountree,  Administratrix,  v,  Parsell  et  al, 

dred  years  ago.  Of  so  little  consequence  was  personal 
property  that  at  the  common  law  the  husband  had  the 
right  to  dispose  of  all  his  personal  property  by  will,  and 
thus  deprive  his  widow  of  any  share  thereof.  Until 
recently  the  only  restriction  placed  upon  the  husband's 
right  to  dispose  of  his  personal  property  by  will  was  the 
right  of  his  widow  to  $500  out  of  the  first  moneys  re- 
ceived by  the  executor  or  administrator.  But,  recogniz- 
ing the  fact  that  many  fortunes  of  great  value  consisted 
solely  of  personal  property,  the  Legislature  of  1891  gave 
the  widow  of  a  man  dying  testate  the  same  interest  in  his 
personalty  that  she  has  in  his  real  estate." 

There  can  be  no  doubt  of  the  right  and  power  of  the 
Legislature  to  impart  to  personal  property  an  ancestral 
quality.  But  the  question  here  is  not  one  of  .power.  It 
is  to  determine  what  power  the  Legislature  has  exer- 
cised. Statutes  are  to  be  construed  as  forming  a  part  of 
one  system  of  jurisprudence.  All  statutes  bearing  upon 
the  same  subject-matter  should  be  considered  in  attempt- 
ing to  ascertain  the  legislative  intent.  The  court  must 
presume  that  the  Legislature,  in  enacting  laws  on  any 
given  subject  intended  to  establish  a  uniform  and  har- 
monious system  and  in  construing  statutes,  will  endeavor 
to  bring  about  such  result. 

The  statutes  regulating  the  settlement  of  the  estates  of 
deceased  persons  make  the  personal  property  the  pri- 
mary fund  for  the  payment  of  debts.  It  is  required  to 
be  marshalled  and  exhausted  that  the  realty  may  be 
saved  to  the  heirs.  It  is  easy  to  conceive  how  much 
confusion,  and,  perhaps,  injustice,  might  result  if  such 
a  construction  be  adopted  as  to  give  to  personal  property 
an  ancestral  quality.  Counsel  for  appellee  put  the  ob- 
jection to  such  construction  with  much  pith  and  force, 
as  follows: 

"Personal  property  is  constantly  changing,  perishing, 
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being  turned  into  property  of  a  different  kind,  invested, 
reinvested,  added  to  and  taken  from,  so  that  in  a  few 
years,  as  a  rule,  its  identity  is  lost.  Suppose  that  per- 
sonal property  is  received  by  'gift,  devise  or  descetit' 
from  two  persons,  that  there  are  debts  to  pay  and  the 
property  is  sold  to  pay  debts,  and  there  is  a  surplus 
after  the  payment  of  debts,  how  is  the  surplus  to  be  di- 
vided? No  law  requires  an  administrator  to  keep  an 
account  of  how  much  came  from  one  source  or  the  other. 
How  will  the  surplus  be  divided?  If  the  property  de- 
rived from  one  source  is  real  estate  and  from  the  other 
it  is  personal  property,  and  it  takes  all  the  personal 
property  to  pay  the  debts,  greater  in  amount  than  the 
value  of  the  real  estate,  does  not  the  law  require  the  ad- 
ministrator, to  exhaust  the  personal  estate  before  he  will 
be  permitted  to  sell  the  real  estate?  And,  would  it  not 
follow  in  such  a  case  that  the  line  from  which  the  per- 
sonal estate  came  would  get  nothing,  and  that  that 
line  would  have  to  give  up  its  ancestral  estate  in  order 
to  save  to  the  other  line  the  real  estate?  But  if  both  real 
and  personal  stand  upon  the  same  footing,  why  should 
the  one  line  take  nothing  and  the  other  all? 

** Again,  suppose  that  one  dies  seized  of  real  estate, 
which  he  acquired  by  purchase,  no  part  of  which  came 
to  him  by  *gift,  devise  or  descent,'  of  the  value  of  ten 
thousand  dollars.  He  dies  the  owner  also  of  personal 
property  of  the  value  of  ten  thousand  dollars,  which 
came  to  him  by  'gift,'  or  'devise'  or  'descent.'  He  died 
owing  debts  amounting  to  ten  thousand  dollars.  Is  it 
not  the  duty  of  the  administrator  to  pay  this  indebted- 
ness with  the  personal  estate?  *  *  The  statute  for  the 
settlement  of  decedents'  estates  makes  it  so.  But  if  per- 
sonal property  so  acquired  is  ancestral  estate,  it  would 
be  doing  a  great  injustice  to  the  line  from  which  it  came 
to  so  apply  it,  if  appellant's  position  is  correct." 
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There  are  other  pHtent  objections  that  are  made  against 
giving  personal  property  an  ancestral  quality.  In  Jenks 
y, Trowbridge,  48  Mich.  94,  it  is  said: 

**We  may  next  inquire  whether  the  Legislature  could 
have  purposed  that  all  movables  should  be  liable  to  be 
impressed  with  the  character  of  ancestral  estate;  because 
if  that  was  the  purpose  as  to  any  it  was  the  purpose  as 
to  all.  The  provision  will  not  permit  any  distinction. 
Without  urging  the  point  that  if  such  had  been  the  inten- 
tion it  would  presumably  have  been  declared  in  explicit 
terms  and  not  been  left  in  any  uncertainty,  the  attention 
is  directed  to  the  nature,  uses,  and  modes  of  handling 
such  property  and  its  vicissitudes  of  ownership  as  af- 
fording reason  for  thinking  it  was  not  meant  to  consider 
it  as  suitable  to  be  classed  in  the  category  of  ancestral 
estate.  In  all  its  forms  it  is  subject  to  constant  changes. 
^At  a  given  moment  it  may  be  in  one  thing  and  at  the 
next  in  another.  Transformations  may  ensue  through 
buying,  selling,  exchanging,  intermixing,  or  by  accident, 
or  through  some  other  cause.  It  may  exist  in  money  or 
in  something  else  resembling  money.  The  particular 
form  may  be  utterly  destitute  of  stability  or  substantially 
incapable  of  specific  identification.  Yet  the  period  for 
which  the  character  of  ancestral  property  may  be  re- 
tained may  exceed  twenty  years. 

**The  general  rule  is  that  distributive  rights  are  not 
affected  by  antecedent  circumstances  connected  with  the 
decedent's  source  of  acquisition,  but  depend  on  the  state 
of  things  at  his  death. 

"It  is  not  to  be  supposed  that  property  so  mutable  and 
so  difficult  to  be  identified  and  traced  out,  as  some  at 
least  to  which  the  principle  must  apply,  if  it  apply  to 
any,  was  intended  to  be  brought  within  the  rule  govern- 
ing ancestral  estates. '^ 
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In  the  case  of  Kelly's  Heirs  y.  McGuire, 15  Ark.  555, 
where  this  question  arose,  this  language  was  used: 

''There  are  other  reasons  for  the  exclusion  equally 
cogent.  Personal  property  is  movable  from  place  to 
place,  exists  to-day  and  perishes  tomorrow;  while  land 
remains  the  same,  although  the  ownership  may  change 
with  the  seasons.  In  view  of  this  difference  and  out  of 
deference  to  the  common  law,  it  is  reasonable  to  sup- 
pose that  the  statute  never  designed  to  embrace  personal 
property  throughout.  If  so,  inquiry  would  have  to  be 
made  as  to  ancestral  and  newly  acquired  property,  which, 
in  many  instances,  could  hardly  be  satisfactorily  done, 
and,  in  some,  not  at  all:  and  the  litigation  that  would 
spring  up  from  such  a  prolific  source,  would  be  truly 
alarming.  Families  would  be  plunged  into  open  hostil- 
ity with  each  other;  the  ties  of  blood  and  kindred  severed, 
and  the  peace  and  quietude  of  domestic  life  disturbed  by 
an  unworthy  scramble  for  property.  When  the  admin- 
istrator proceeds  to  make  distribution  of  the  moneys  in 
his  hands,  would  it  not  be  truly  absurd  to  talk  about 
ancestral  and  newly  acquired  estates?  From  the  very 
nature  of  the  thing,  would  it  not  be  almost,  or  quite,  im- 
possible to  ascertain  the  facts,  or  apply  such  a  rule?" 

A  similar  conclusion  was  reached  in  Cramer's  Appeal, 
43  Wis.  167. 

The  difficulties  here  protrayed  should  have  due  con- 
sideration before  reaching  the  conclusion  that  personal 
property  has  an  ancestral  quality.  Appellant's  counsel 
make  the  argument  that  because  it  may  be  difficult  to 
construe  and  apply  the  law  is  no  sufficient  reason  to  re- 
fuse to  execute  it;  and  that  because  in  some  cases  it  may 
be  difficult  to  trace  out  the  sources  of  title  and  enforce 
the  statute,  is  not  a  sufficient  reason  to  deny  the  exist- 
ence of  the  law.  Whilst  this  is  true,  the  difficulties  which 
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would  arise  are  so  many  reasons  against  such  construc- 
tion. 

Our  statutes  governing  the  descent  and  distribution  of 
property  differs  in  some  respects  from  those  of  Michigan, 
Arkansas  and  Wisconsin. 

We  have  another  statute  relating  to  descent  and  dis- 
tribution, the  act  of  March  2,  1883;  Burns  Rev.  1894, 
section  837,  concerning  the  adoption  of  children.  It  is 
in  these  words:  "Such  court,  when  satisfied  that  it 
will  be  for  the  interest  of  such  child,  shall  make  an 
order  that  such  child  be  adopted,  and  from  and  after  the 
adoption  oi  such  child  it  shall  take  the  name  in  which 
it  is  adopted  and  be  entitled  to  and  receive  all  the  rights 
and  interest  in  the  estate  of  such  adopting  father  or 
mother,  by  descent  or  otherwise,  that  such  child  would  if 
the  natural  heir  of  such  adopting  father  or  mother: 
Provided,  however,  That  should  such  adopted  child  die 
intestate,  without  leaving  wife  or  husband,  issue  or  their 
descendants,  surviving  him  or  her,  seized  of  any  real  es- 
tate or  owning  any  personal  property  which  may  have 
come  to  such  child  by  gift,  devise  or  descent  from  such 
adopting  father  or  mother,  such  property  so  coming  to 
such  adopted  child  shall,  on  its  death,  descend  to  the 
heirs  of  said  adopting  father  or  mother  the  same  as  if 
such  child  had  never  been  adopted.'' 

This  statute,  although  it  is  found  among  those  relat- 
ing to  the  adoption  of  heirs,  is  as  much  a  statute  of  de- 
scent as  if  found  under  that  classification.  The  estate  of 
an  adopted  child  who  dies  intestate  and  without  issue 
must  be  settled  by  the  law  governing  decedent's  estates. 
If  the  property  came  to  the  child  by  gift,  devise  or  de- 
scent, from  the  adopting  parent,  the  remainder  after  the 
payment  of  debts  must  go  to  the  heirs  of  the  adopting 
parent.  It  applies  to  personal  estate  as  well  as  realty. 
It  was  clearly  the  intention  of  the  legislature  in  this  in- 
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stance  to  impart  to  personal  property  an  ancestral  qual- 
ity. Or,  in  other  words,  it  is  required  to  go  back  to  the 
sources  from  whence  it  came. 

Every  objection  that  is  made  against  construing  the 
other  statutes  so  as  to  give  personalty  an  ancestral  char- 
acter can  be  made  against  this  statute.  The  same  diffi- 
culties arise  in  its  application  and  enforcement.  Per- 
sonal property  which  came  to  the  intestate  by  gift,  devise 
or  descent,  may,  under  this  statute,  be  taken  to  pay  debts 
in  order  to  save  ancestral  real  estate  for  another  line  of 
heirs,  or  to  save  non-ancestral  real  estate.  This  statute 
is  too  clear  to  admit  of  doubt;  too  plain  to  admit  of  con- 
struction. It  says  that  personal  property  shall  go  back 
to  the  sources  from  whence  it  came.  If  the  Legislature 
intended  in  this  instance  to  impress  an  ancestral  quality 
upon  personal  property,  there  is  strong  reason  for  hold- 
ing that  it  intended  to  do  so  in  the  instances  where  it  is 
said  that  real  and  personal  property  shall  descend  in  the 
same  manner.  However  unjust  it  may  seem  to  take  an- 
cestral personal  property  and  exhaust  it  in  paying  debts 
to  save  the  realty  to  another  line  of  heirs,  it  is  certainly 
in  the  power  of  the  Legislature  to  require  it  to  be  done. 

We  have  somewhat  reluctantly  reached  the  conclu- 
sion that  it  was  the  legislative  intent  in  the  distribution 
of  persoual  property  t9  have  a  regard  for  the  line  of 
blood  from  which  it  came.  There  may  be  cases  where 
hardships  and  seeming  injustice  result,  but  many  in- 
testates leave  large  personal  estates  with  few  debts. 

The  heirs  may  make  division  among  themselves  upon 
the  lines  adopted  by  the  law,  and  if  any  part  of  the 
personalty  is  ancestral  it  may  so  descend,  or  be  divided. 
Personal  property,  like  real  estate,  in  order  to  retain  its 
ancestral  character,  must  remain  and  descend  in  specie. 
It  must  be  the  same  thing  that  came  from  the  ancestor; 
the  same  parcel  of  real  estate;  the  same  article  of  per- 
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sonal  property.  If  real  estate  which  descends^  to  the 
heir  be  exchanged  for  other  real  estate  or  sold,  and  its 
proceeds  invested  in  other  real  estate,  the  newly  acquired 
realty  loses  its  ancestral  quality.  Armington  v.  Arm- 
ington,  28  Ind.  74;  Murphy  v.  Henry,  supra;  Abahire  v. 
State,  ex  rel.,  53  Ind.  64;  Henson,  Admr.,  v.  Ott,  7  Ind. 
512.  The  same  rule  applies  with  equal  if  not  greater 
force  to  personal  property. 

The  personal  property  of  Daniel  Gilkey  has  under- 
gone many  transformations  since  it  left  his  ownership. 
None  of  it  remains  in  the  same  condition  as  when  it  left 
his  possession  and  ownership  except  the  seventy  shares 
of  bank  stock,  and  the  four  shares  of  stock  in  the 
agricultural  society.  The  appellant,  however,  contends 
that  all  the  personal  property  ever  since  it  left  the  hand 
of  Daniel  Gilkey  has  been  in  custody  of  the  law,  being 
first  in  the  hands  of  the  executor,  then  of  the  guardian, 
B,nd  lastly  of  the  administrator;  that  Mary  D.  Gilkey 
never  exercised  any  control  over  it,  and  that  her  will 
never  operated  upon  it  to  change  its  form;  that  what- 
ever changes  have  been  made  were  made  by  the  officer 
of  the  court;  that  the  property  must  be  treated  as  a  trust, 
and  still  impressed  with  the  same  qualities  which  it  had 
when  the  title  first  came  to  her.  It  is  true  that  property 
in  the  hands  of  an  executor,  administrator  or  guardian, 
is  in  a  certain  sense  in  custodia  legia.  Turner  v.  Flagg, 
Guar.,  6  Ind.  App.  563  (569). 

Such  property  is  not  subject  to  levy  and  sale  on  exe- 
cution. Freeman  Executions,  section  131.  It  is  the  duty 
of  a  guardian  to  manage  the  property  in  his  hands  to 
the  best  interest  of  his  ward,  and  in  proper  cases  to 
maintain  and  educate  his  ward.  He  should,  if  possible, 
make  the  income  pay  the  expenses,  but  the  law  does  not 
require  that  he  shall  keep  two  separate  and  distinct  funds 
Vol.  11—35 
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or  to  separate  the  income  from  the  principal.  If  it  be 
to  the  best  interest  of  the  ward,  he  may  pay  debts  and 
expenses  out  of  the  principal  when  there  is  no  income 
available  for  that  purpose.  * 

He  can  not  discharge  the  duties  enjoined  upon  him 
by  statute  unless  he  is  permitted  to  exercise,  in  a  meas- 
ure, his  own  judgment  and  discretion.  Within  the 
sphere  of  his  duty,  the  powers  of  the  guardian  are  no  less 
than  those  of  the  absolute  owner  of  the  property.  For 
the  time  being  the  law  is  substituted  for  the  will  of  the 
beneficiary,  and  whatever  the  law  requires  to  be  done  or 
whatever  changes  are  necessarily  made  in  the  personal 
property,  they  stand  upon  the  same  footing  as  if  they 
had  been  made  by  the  owner.  There  is  no  finding  here 
that  the  guardian  was  guilty  of  any  breach  of  trust  or 
failed  to  do  his  duty  in  any  respect.  The  presumption 
must  prevail  that  he  managed  the  estate  properly  and  as 
the  law  directs.  The  rents  of  the  real  estate  and  the  in- 
come from  the  personalty  became  the  absolute  property 
of  the  ward,  no  matter  what  quality  the  law  impressed 
upon  the  original  property.  The  rents  of  the  realty  and 
the  income  from  the  personalty  have  been  so  commingled 
with  the  principal  that  it  is  impossible  to  distinguish 
one  from  the  other.  The  costs  and  expenses  of  the  guar- 
dianship were  greater  than  the  income.  The  money 
sought  to  be  distributed  is  not  the  same  property  that 
went  into  the  hands  of  the  executor  or  guardian.  It  has 
lost  its  identity,  and  with  it  its  ancestral  quality. 

There  are  cases  where  a  court  of  equity  will  follow 
land  or  even  money  in  whatever  form  it  may  assume  for 
the  purpose  of  upholding  an  equity,  but  this  doctrine 
does  not  apply  to  the  devolution  of  property.  Armingian 
V.  ArmingtoUy  supra,  ^ 

The  court  did  not  err  in  holding  that  one-half  of  it 
went  to  the  paternal  and  one-half  to  the  maternal  line. 
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As  to  the  bank  stock  and  the  shares  in  the  agricultu- 
ral society,  we  do  not  consider  that  their  distribution  is 
necessarily  involved  in  this  proceeding. 

The  opinion  given  is  done  at  the  request  of  counsel, 
and  in  order  to  facilitate  the  settlement  of  the  estate. 
This  property,  still  retaining  the  same  form  as  when  it 
left  the  ownership  of  Daniel  Gilkey,  it  goes  to  the  pa- 
ternal line  to  the  exclusion  of  the  maternal  line.  It  is 
expressly  provided  by  statute  in  this  State,  Burns  R.  S. 
1894,  section  2434  (R.  S.  1881,  section  2279),  that  stock 
in  corporations  shall  not  be  sold  except  on  the  order  of 
the  court,  but  shall  be  distributed  to  the  persons  entitled 
thereto. 

Judgment  affirmed. 

Filed  Feb.  8, 1895. 


No.  1,349. 

Thb  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Beckett. 

Railroad. — Seduced  Fare  for  Passengers  Purchasing  Tickets. — Facilities 
to  Obtain  Tickets. — A  railway  company  may  require  passengers  to 
procure  tickets,  or,  upon  failure  to  do  so,  to  pay  the  regular  fare, 
and  not  the  reduced  ticket  fare ;  but  it  must  provide  proper  facilities 
to  enable  the  passengers  to  purchase  such  tickets. 

Same. — Failure  to  Furnish  Facilities  to  Purchase  7YcA;e«.— Before  a  rail- 
way company  can  demand  of  a  passenger  more  than  the  regu- 
lar ticket  fare,  it  must  furnish  fa^cilities  to  such  passenger  for  the 
Eurchase  of  a  ticket  at  the  place  where  he  enters  the  cars,  and  if 
e  is  not  furnished  such  facilities,  or  is  refused  a  ticket,  he  may 
enter  the  car  and  tender  only  the  regular  ticket  fare. 

Same. —  Wrongful  Act  of  Servant  Acting  Under  Rules  of  Company. — A 
railway  company  can  not  justify  its  own  wrongful  conduct  by  the 
fact  that  the  servants  were  acting  according  to  its  directions  or 
rules. 

Practice — Excessive  Damages. — Remittitur. — The  trial  court  may,  if  it 
considers  the  damages  excessive  in  an  action  of  tort,  in  the  exercise 
of  a  sound  discretion,  permit  the  plaintiff  to  elect  whether  he  will  re- 
mit part  of  the  damages  or  suffer  a  new  trial.  If  the  remittitur  is 
made,  the  question  of  excessive  damages,  as  they  stand  after  entering 
the  remittitur,  may  still  be  considered  on  appeal. 

From  the  Morgan  Circuit  Court. 
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B.  K.  Elliott  and  W.  F.  Elliott,  for  appellant. 
W.  L.  Beckett  and  W.  S.  Doan,  for  appellee. 

Gavin,  J. — ^The  appellee's  complaint  sets  forth,  in  sub- 
stance, that  on  July  20,  1892,  appellant  had  a  station  at 
Massachusetts  avenue,  in  Indianapolis,  where  it  had  on 
sale  round  trip  tickets  to  Jonesboro,  a  station  on  another 
division  of  its  road,  at  the  regularly  advertised  price  of 
$3.60;  that  appellee,  desiring  to  go  to  Jonesboro,  pre- 
sented himself  in  ample  time  at  appellant's  ticket  office, 
tendered  the  price  and  asked  for  such  a  ticket,  but  failed 
to  obtain  it  by  reason  of  the  incapacity  and  negligence  of 
the  agent,  who  advised  him  to  get  on  the  train  without 
it;  that  in  pursuance  of  this  direction,  he  boarded  the 
train,  explained  to  the  conductor  how  he  came  to  be 
without  a  ticket  and  tendered  to  the  conductor  the  reg- 
ular round  trip  fare  to  Jonesboro,  $3.60,  but  he  refused 
it  and  demanded  $3.80,  upon  failure  to  pay  which,  ap- 
pellee was  wrongfully,  maliciously  and  in  a  rude,  angry 
and  insolent  manner  ejected  from  the  train,  whereby  he 
was  compelled  to  walk  back  a  long  distance,  greatly  hu- 
miliated, damaged,  etc. 

To  this  complaint  appellant  filed,  first,  a  general  de- 
nial, and  second  an  affirmative  answer  setting  up  that 
Jonesboro  was  on  a  division  of  appellant's  road  different 
from  that  on  which  the  Massachusetts  avenue  depot  was 
located;  that  the  trainmen  did  not  run  through  from 
Massachusetts  avenue  to  Jonesboro,  but  new  men  would 
take  charge  of  appellee  at  an  intermediate  station  on  his 
journey;  that  no  conductor  or  trainman  on  the  train 
which  started  from  Massachusetts  avenue  had  any  au- 
thority to  accept  a  round  trip  cash  fare  or  sell  round  trip 
tickets  to  Jonesboro,  but  this  was  forbidden  by  appel- 
lant's rules,  as  appellee  well  knew;  that  to  enable  a 
passenger  to  obtain  the  benefit  of  the  $3.60  rate,  under 
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the  rules  of  the  company,  a  ticket  was  necessary,  and 
tbat  when  without  a  ticket  the  regular  fare  was  ten  cents 
extra  each  way,  as  appellee  knew;  that  he  did  not  tender 
this  extra  sum,  nor  did  he  tender  a  one  way  fare,  nor 
any  other  sum  than  the  $3.60  named,  which  was  ex- 
pressly conditioned  upon  his  being  carried  the  round 
trip. 

To  this  second  paragraph  of  answer  a  demurrer  was 
sustained. 

It  is  urged  by  appellant's  learned  counsel  that  this  an- 
swer is  good  because  it  appears  from  it  that  the  con- 
ductor had  no  authority  to  collect  or  receive  a  round  trip 
fare,  which  was  all  that  was  tendered  him,  and  because 
he  was  not  bound  to  take  the  passenger's  statement  as  to 
his  inability  to  obtain  a  ticket. 

Whatever  may  be  the  rule  in  some  jurisdictions,  we 
are  of  opinion  that  the  law  is  well  settled  in  Indiana  ad- 
verse to  appellant's  position. 

The  railroad  company  clearly  has  a  right  to  require 
passengers  to  procure  tickets,  or,  upon  failure  to  so  do, 
to  pay  the  regular  fare,  and  not  the  reduced  ticket  fare, 
provided  proper  facilities  are  given  to  enable  the  passen- 
gers to  purchase  such  tickets.  Sagex.  Evansville,  etc.,  R. 
W.  Co,,  134  Ind.  100, 

But  the  furnishing  of  such  facilities  is  a  prerequisite 
to  the  right  to  demand  such  excess  over  the  ticket  fare, 
and  where  the  opportunity  is  not  given  the  passenger 
to  procure  a  ticket,  and  his  application  therefor  is  without 
just  cause  refused,  and  he  without  fault  boards  the  train 
without  such  ticket,  he  will,  upon  tender  of  the  ticket 
fare,  be  entitled  to  all  of  the  rights  and  privileges  that 
a  ticket  would  afford  him.  Chicago,  etc.,  R.  R.  Co.  v. 
Graham,  3  Ind.  App.  28;  Lake  Erie,  etc.,  R.  W.  Co.  v. 
Close,  5  Ind.  App.  444;  Jeffersonville,  etc.,  R.  R.  Co.  v. 
Rogers,  28  Ind.  1;   Indianapolis,  etc.,  R.  W.  Co.  v.  Rin- 
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ard,  46  Ind.   293;    St.  Louis,  etc,  R.  W.  Co.  v.  Myrtle, 
51  Ind.  566;  Stoner  v.  Pennsylvania  Co.,  98  Ind.  384.  . 

Although  the  conductor  may  be  acting  strictly  accord- 
ing to  the  rules  of  the  company,  and  doing  that  and 
only  that  which,  under  its  rules,  he  is  authorized 
to  do,  it  by  no  means  follows  that  his  conduct  is  right- 
ful toward  the  passenger.  Between  himself  and  the 
company  its  rules  will  justify  the  conductor,  but  not  so 
as  between  himself  as  the  company's  representative  and 
the  passenger. 

In  the  well  considered  case  of  Lake  Erie,  etc.,  R.  W. 
Go.  V.  Fix,  88  Ind.  381,  the  passenger  presented  upon 
his  return  trip  the  going  coupon  of  a  round  trip  ticket, 
which,  upon  its  face,  did  not  entitle  him  to  the  passage, 
yet,  it  having  been  given  to  him  by  the  company's  serv- 
ant by  mistake  upon  the  first  trip,  he  detaching  the 
wrong  coupon,  the  court  held  that  upon  explanation  of 
these  facts  to  the  conductor  the  passenger  was  entitled  to 
ride  upon  it. 

So,  too,  in  Pennsylvania  Co.  v.  Bray,  125  Ind.  229,  it 
was  held  that  under  such  circumstances  the  conductor 
must  heed  the  explanation  of  the  passenger,  or  if  he  re- 
fuses to  do  so  it  is  at  the  peril  of  the  company  to  respond 
in  damages  if  the  passenger  be  in  the  right. 

The  first  wrong  was  by  appellant  in  failing  to  furnish 
appellee  a  ticket  upon  his  reasonable  demand  therefor, 
and  it  must  answer  for  all  the  consequences  naturally 
following  from  that  wrong. 

The  company  can  not  be  permitted  to  justify  its  own 
wrongful  conduct  by  the  fact  that  its  servants  were  act- 
ing according  to  its  directions  or  rules.  Cherry  v.  Kan- 
sas City,  etc.,  R.  W.  Co.,  52  Mo.  App.  499;  Kansas  City, 
etc.,  R.R.  Co.  V.  Riley,  68  Miss.  765;  Appleby  v.  Si. 
Paul,  etc..  City  R.  W.  Co.,  55  N.  W.  Rep.  1117;  Muckle 
V.  Rochester  R.  W.  Co.,  79  Hun  32;  Missouri,  etc.,  R. 
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W,  Co.  V.  Martino,  18  S.  W.  Rep.  1066;  Texas,  etc.,  R. 
W.  Co.  V.  Dennis,  23  S.  W.  Rep.  400;  Georgia  R.  W.  Co. 
V.  Dhugherty,  86  Ga.  744. 

Under  these  authorities,  we  are  of  opinion  that  it  was 
the  duty  of  the  company  either  to  provide  appellee  an 
opportunity  to  obtain  a  ticket  or  to  make  some  provision 
by  which  he  could  pay  his  fare  at  the  ticket  rate  upon 
the  train.  Neither  was  done,  but  he  was  ejected  for  his 
refusal  to  pay  to  the  conductor  the  amount  demanded, 
which  was  in  excess  of  the  ticket  fare.  This  demand 
was  wrongful  and  the  passenger's  expulsion  for  refusal 
to  comply  with  it  was  also  wrongful. 

Counsel  seek  to  distinguish  this  case  from  the  case  of 
Chicago,  etc.,  R.  R.  Co.  v.  Graham,  supra,  by  the  fact 
that  the  conductor  here  went  only  part  of  the  way  to  , 
Jonesboro,  and  was  not  authorized  to  accept  the  round 
trip  fare.  We  are  unable  to  see  any  distinction  in  prin- 
ciple. In  this  instance  the  passenger  asked  the  con- 
■ductor  to  do  something  which  the  rules  of  the  company 
forbade  him  to  do.  So,  also,  in  cases  cited  where  the 
passenger  tendered  less  than  the  regular  cash  fare  or  a  ' 
ticket  which,  on  it  face,  did  not  entitle  the  holder  to  the 
passage  demanded,  in  all  these  cases  the  passenger  asked 
and  was  held  entitled  to  that  which  th«f  company's  rules 
prohibited.  The  company  could  easily  have  provided 
for  such  cases  by  authorizing  the  conductor  to  issue  a 
special  check  entitling  the  passenger  to  the  round  trip. 
Not  having  done  so,  it  can  not  hide  behind  its  failure  to 
make  reasonable  provision  for  such  a  contingency. 

As  stated  by  counsel,  the  views  of  the  court  as  to  the 
sufficiency  of  the  answer  were  adhered  to  in  its  instruc- 
tions, evidence  as  to  all  the  matters  pleaded  by  the  an- 
swer being  received  under  the  general  denial.  It  is  not 
necessary  for  us  to  consider  the  instructions  in  detail. 
The  views  of  the  law  which  we  have  already  expressed 
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sufficiently  dispose  of  those  given  and  of  the  thirds 
fourth  and  fifth  instructions  asked,  which  are  the  only 
ones  of  those  asked  to  which  counsel  refer  in  argument. 

Some  exception  is  taken  to  the  rule  laid  down  by  the 
court  to  ascertain  the  compensatory  damages.  The  lan- 
guage of  the  trial  court,  however,  strictly  follows  the 
cases  of  Chicago,  etc.,  iJ.  R.  Co,  v.  Holdridge,  118  Ind. 
281;  Lake  Erie,  etc,  R.  W.  Co.  v.  Fix,  supra;  Taber  v. 
Hutson,  5  Ind.  322. 

The  jury  returned  a  verdict  for  $1,000  in  favor  of  the 
appellee,  of  which  he  was  required  by  the  court  to  remit 
$500  or  submit  to  a  new  trial. 

It  is  insisted  here  that  the  damages  were  excessive  and 
that  in  considering  this  question  we  should  regard  only 
the  original  amount  of  the  verdict  and  not  the  reduced 
amount,  because  the  court  had  no  right  to  permit  a  re- 
mittitur in  an  action  of  this  kind.  In  this  view  of  the 
law  we  can  not  concur.  Counsel  rely  upon  the  statement 
made  in  Terre  Haute,  etc.,  R.  W.  Co.  v.  Jarvis,  9  Ind. 
App.  438. 

The  court  was  there  considering  not  a  question  of  ex- 
cessive damages,  under  a  motion  for  new  trial,  but  the 
effect  of  the  exclusion  of  evidence  and  the  power  of  the 
court  to  cure  the  error  in  that  case  by  a  remittitur.  The 
language  used  should,  of  course,  be  limited  and  applied 
to  the  question  under  consideration. 

Without  reference,  however,  to  this  distinction  the 
case  and  the  authority  upon  which  it  is  based  does  not 
purport  to  deal  with  the  principle  governing  the  trial 
court,  but  only  with  that  which  holds  good  in  the  ap- 
pellate tribunal. 

The  right  of  the  trial  court  to  direct  or  permit  a  remis- 
sion of  a  part  of  a  verdict  in  cases  where  there  is  no  defi- 
nite standard  by  which  to  measure  the  damages,  seems 
not  to  have  been  definitely  determined  in  our  State. 
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In  Cromwell  v.  Wilkinson,  18  Ind.  365,  Judge  Per- 
kins expressed  the  opinion  that  such  a  remittitur  would 
not  aid  the  verdict,  but  that  if  too  large  as  returned,  a 
new  trial  should  be  granted.  In  the  subsequent  case  of 
Carmichael  v.  Shiel,  21  Ind.  66,  the  same  learned  judge 
withdrew  this  holding  and  expressly  left  the  question 
open  for  future  consideration. 

We  have  not  been  referred  by  counsel  on  either  side 
to  any  Indiana  clise  touching  the  proposition. 

While  there  is  some  conflict  of  authority,  the  great 
preponderance  of  the  decisions  appears  to  favor  the 
right  of  the  courts  to  direct  conditionally  the  remission 
of  a  part  of  the  damages  in  such  cases  where  they  deem 
them  excessive. 

In  the  following,  among  others,  the  remittitur  was  or- 
dered or  permitted  by  the  trial  court,  and  its  action  held 
to  be  an  appropriate  exercise  of  its  powers.  Chicago, 
etc.,  R.  W.  Co.  V.  Des  Lauriers,  40  111.  App.  654;  Union 
Rolling  Mill  Co.  v.  Gillen,  100  111.  52;  Corcoran  v.  Har- 
ran,  55  Wis.  120;  Doyle  v.  Dixon,  97  Mass.  208;  Craig 
V.  Cook,  28  Minn.  232;  Hall  v.  Chicago,  etc.,  R.  R.  Co., 
46  Minn.  439;  Little  Rock,  etc.,  R.  W.  Co.  v.  Barker,  39 
Ark.  491;  Blunt  v.  Little,  3  Mason  102. 

In  other  cases  the  order  has  been  made  even  by  the 
appellate  court.  Kinsey  v.  Wallace,  36  Cal.  462;  Collins 
V.  City  of  Council  Bluffs,  32  Iowa,  324;  Lombard  v.  Chi- 
cago, etc.,  R.  Co.,  47  Iowa,  494;  Kennon  v.  Gilmer,  5 
Mont.  257;  Murray  v.  Hudson,  etc.,  R.  R.  Co.,  47  Barb. 
196;  Howard  v.  Grover,  28  Me.  97. 

In  Elliott's  App.  Proced.,  section  572,  it  is  said:  '*We 
do  not  assert  that  the  appellate  tribunal  may  not  require 
the  successful  party  to  elect  to  enter  a  remittitur  or  suf- 
fer a  reversal,  for  that  we  believe  may  be  done  in  any 
case,  but  we  do  assert  that  the  appellate  tribunal  can  not 
in  ordinary  cases  of  recoveries  for  personal  injuries,  or 
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the  like,  where  an  assessment  of  damages  is  made  in 
gross,  deny  an  election  and  absolutely  direct  what  the  re- 
covery shall  be.'* 

While  we  think  it  true  that  in  such  cases  no  court  has 
the  right  to  say  absolutely  what  the  damages  shall  be,  we 
are  unable  to  see  any  good  reason  why  the  trial  court  may 
not,  if  it  believe  the  verdict  right  except  as  to  the 
amount,  in  the  exercise  of  a  sound  discretion,  permit  the 
plaintiff  to  elect  whether  he  will  remit  •part  of  the  dam- 
ages or  suffer  a  new  trial,  and  if  the  remittitur  is  made 
the  question  then  is  whether  or  not  the  damages  thus  re- 
duced are  excessive. 

While  the  amount  of  damages  allowed  seems  to  us  quite 
large,  we  can  not  hold  it  excessive  under  the  rule  firmly 
established  by  our  cases,  some  of  which  assert  that  we  can 
not  interfere  upon  this  ground  unless  the  amount  is  "so 
outrageous  as  to  strike  every  one  with  its  enormity  and 
injustice,  and  so  as  to  induce  the  court  to  believe  that  the 
jury  must  have  acted  from  prejudice,  partiality  or  cor- 
ruption." Lake  Eriey  etc.,  R.  W.  Co,  v.  Acres,  108  Ind. 
648;  Toledo,  etc,  R,  W,  Co.  v.  McDonough,  53  Ind.  289; 
Lake  Erie,  etc.,  R.  W.  Co,  ^.Fix,  supra;  Pittsburgh,  etc., 
R.  W.  Co.  V.  Ilennigh,  39  Ind.  509;  Lake  Erie,  etc.,  R. 
W.  Co.  v.  Arnold,  8  Ind.  App.  297,  and  cases  there 
cited. 

Whether  or  not  the  negligent  conduct  of  appellee,  af- 
ter his  expulsion,  was  responsible  for  a  portion  of  his 
injury,  was  for  the  jury  to  determine.  Pittsburgh,  etc., 
R.  W.  Co.  V.  Klitch,  11  Ind.  App.  290,  and  cases  cited. 

There  was  no  material  error  in  refusing  to  permit  proof 
that  appellant  had  round  trip  tickets  on  sale  at  Bright- 
wood,  and  that  the  train  stopped  there  long  enough  for 
appellee  to  procure  a  ticket.  It  does  not  appear  from  the 
evidence  offered  or  given  that  appellant  knew  how  long 
the  train  would  stop  there,  and  that  he  could  procure 
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such  a  ticket  there.  Whether  or  not  he  would  even  then 
have  been  under  any  more  obligation  to  leave  the  train 
and  get  such  a  ticket  than -the  appellant's  servants  were 
to  obtain  one  for  him,  we  do  not  undertake  to  decide.  It 
is  enough  to  say  that  the  evidence,  even  if  admitted, 
would  not  have  aided  appellant. 

After  a  careful  consideration  of  all  the  points  ad- 
vanced by-  appellant's  learned  counsel,  we  find  no  suf- 
ficient cause  for  reversal. 

Judgment  aflBrmed. 

Ross,  0.  J.,  dissents. 

FUedJan.17, 1895. 


No.  1,416. 
VoBis  V.  Harshbarger,  Administrator. 

Fbomibsoby  Note. — Want  of  Consideration,  Answer, — In  an  action  on 
a  promissory  note,  negotiable  by  the  law  merchant,  by  an  assignee 
before  maturity,  an  answer  which  only  avers  that  the  note  was  ex- 
ecuted without  consideration  is  not  sufficient.  To  make  such  an- 
swer sufficient,  it  should  be  averred  that  the  plaintiff  was  not  a  bona 
fide  purchaser  for  value. 

Same. — Maker  of  Unsound  Mind,  Answer.— Indorsee. — Ouardian.— In  an 
action  on  such  a  promissory  note,  an  answer  that  the  maker,  at  the 
time  of  its  execu-tion,  was  a  person  of  unsound  mind,  constitutes  a 
good  defense,  even  as  against  a  bona  fide  indorsee  for  value  without 
notice  of  such  unsoundness  of  mind.  Such  a  defense  may  be  made 
by  the  guardian  of  the  maker,  appointed  after  the  note  is  executed. 

Insanity. — Suit  to  Annul  Contract. — ZHsafflrmance.— When  an  action 
is  brought  by  or  on  behalf  of  a  person  of  unsound  mind  to  rescind 
a  contract,  or  recover  property  received  under  it  from  such  person, 
it  must  be  averred  that  the  unsoundness  of  mind  continued,  and  a 
disaffirmance  before  suit  by  his  representative,  or  that  after  restor- 
ation to  reason  there  was  a  disaffirmance  of  the  contract  by  the 
plaintiff. 

Sam^.— Betum  of  Consideration.— Disafflrmance.— It  a  person  of  appar- 
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ent  soundness  of  mind,  not  judicially  declared  to  be  insane,  dis* 
affirms  a  fair  contract,  be  must  restore  the  consideration  and  place 
the  opposite  party  in  statu  quo,  when  such  party  did  not  know  of 
the  insanity  and  acted  in  a  bona  fide  manner;  and  if  he  can  not  re- 
store the  consideration  the  contract  can  not  be  disaffirmed. 
Same. — Necessaries. — A  lunatic  is  liable  for  the  value  of  necessaries 
furnished  him,  and,  possibly,  even  on  a  note  given  therefor. 

From  the  Montgomery  Circuit  Court. 

G,  W.  Paul  and  if.  W,  Bruner,  for  appellant. 
P.  S.  Kennedy  and  S.  G.  Kennedy,  for  appellee. 

Davis,  J. — ^Appellant  filed  in  the  court  below,  on  the 
11th  day  of  December,  1893,  a  claim  against  the  estate 
of  said  Daniel  Arnold,  deceased,  founded  on  a  note  exe- 
cuted by  said  Arnold  to  one  Buckley,  on  the  16th  day  of 
December,  1892,  for  two  hundred  dollars,  payable  in  one 
hundred  and  eighty  days  at  a  bank  in  this  State,  which, 
before  maturity,  was  indorsed  by  the  payee  to  appellant. 

The  first  paragraph  of  the  answer  was  that  at  the  time 
said  Daniel  Arnold  executed  the  note  he  was  a  person  of 
unsound  mind  and  incapable  of  transacting  business, 
and  that  said  note  was  wholly  without  consideration.  A 
demurrer  to  this  answer  was  overruled  and  proper  ex- 
ception reserved.  This  ruling  is  the  basis  of  one  of  the 
errors  assigned. 

In  an  action  by  an  indorsee  before  maturity,  on  a  note 
negotiable  by  the  law  merchant,  an  answer  is  not  suffi- 
cient which  avers  only  that  it  was  executed  without  con- 
sideration. Galvin,  Admr.,  v.  Meridian  Nafl  Bank,  129 
Ind.  i39.;First  Nat'l  Bank  v.  Ruhl,  122  Ind.  279. 

In  order  to  constitute  a  good  defense  on  the  ground 
that  the  note  was  executed  without  consideration,  the  an- 
swer, in  such  case,  should  aver  that  the  plaintiff  was  not 
a  purchaser  for  value  in  good  faith. 

In  an  action  on  a  note,  an  answer  that  the  maker,  at 
the  time  of  its  execution,  was  a  person  of  unsound  mind 
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constituted  a  good  defense.  Reinskopf  v.  Rogge,  37  Ind. 
207;  Wilder  v.  Weakley's  Estate,  34  Ind.  181;  Copenrath 
V.  Kienhy,  83  Ind.  18;  Musselman  v.  Cravens,  47  Ind.  1. 

This  rule  applies  where,  as  in  this  case  so  far  as  dis- 
closed by  the  complaint  and  answer,  the  contract  is 
wholly  executory.     Fay  v.  Burditt,  81  Ind.  433. 

The  purchaser  of  commercial  paper  takes  with  con- 
structive  notice  of  all  legal  disabilities  of  the  parties, 
such  as  infancy,  coverture  and  unsoundness  of  mind. 
McClain,  Guar.,  v.  Davis,  77  Ind.  419. 

The  general  rule  applicable  in  actions  brought  against 
persons  of  unsound  mind  is  stated  in  Hull  v.  Louth, 
Guar,,  109  Ind.  315,  as  follows:  '*When  persons  of  un- 
sound mind  are  brought  into  court  by  a  suit  to  enforce 
contracts  made  by  them  it  will  not  do  to  hold  that  they 
may  not,  by  their  guardian,  make  the  defense  that,  when 
the  contract  was  made,  they  were  of  unsound  mind." 

When  the  action  is  brought  by  or  in  behalf  of  a  per- 
son of  unsound  mind,  a  different  rule  has  been  recog- 
nized. In  such  actions  it  is  necessary  to  aver  that  the 
insanity  continued,  and  disaffirmance  before  suit  by  the 
guardian  or  representative  of  the  person  of  unsoun4 
mind,  or  that  after  restoration  to  reason  there  was  a  dis- 
affirmance of  the  contract  by  the  person.  Hardenbrook 
V.  Sherwood,  Guar,,  72  Ind.  403;  Louisville,  etc.,  R,  W. 
Co.  V.  Herr,  135  Ind.  591. 

The  answer  was  sufficient. 

The  second  paragraph  of  the  reply  to  the  first  para- 
graph of  the  answer  alleged  in  substance  that  Daniel 
Arnold,  at  the  time  he  executed  the  note,  was  not  pos- 
sessed of  a  high  order  of  intellect,  but  that  he  was,  and 
had  been,  for  thirty  years  engaged  in  transacting  a  large 
and  profitable  business,  in  the  same  neighborhood,  under 
his  own  management  and  with  such  mind  as  he  had  when 
he  executed  the  note;  that  he  had  accumulated  a  large 
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amount  of  money  and  property,  and  that  he  received  full 
value  for  the  note  and  used  the  consideration  so  received 
in  his  lifetime,  well  understanding  the  whole  transaction 
and  never  attempted  or  offered  to  rescind  or  disaffirm 
said  contract,  and  that  he  never  was,  at  any  time,  ad- 
judged to  be  a  person  of  unsound  mind,  and  that  he  was 
never  considered  a  person  of  unsound  mind  by  his  fam- 
ily or  friends. 

The  court  sustained  a  demurrer  to  this  paragraph  of 
reply.     This  ruling  is  properly  assigned  as  error. 

In  Reinskopf  v.  Rogge,  supral  the  answer  was  that 
the  decedent,  when  he  executed  the  note,  was  so  intox- 
icated as  to  be  incapable  of  executing  the  same. 

The  reply  was  that  the  note  was  executed  for  a  stock  of 
merchant  tailoring  goods,  sold  by  appellants  to  said  .Ru- 
dolph Rogge  in  his  lifetime;  that  they  were  delivered  to 
him  and  he  used  the  same,  and  that  neither  he  nor  his 
representative  returned  or  offered  to  return  the  same  or 
any  part  thereof  to  appellant.  The  court  held  the  reply 
insufficient. 

In  Wilder  y,  Weakley^s  Estate,  supra,  which  was  an  ac- 
tion on  an  account,  it  was  alleged  in  the  reply,  that  at  the 
time  of  the  sale  and  delivery  of  the  goods  the  plaintiff 
had  no  knowledge  of  any  insanity  or  mental  imbecility 
of  said  Thomas  Weakley,  and  in  other  respects  the  reply 
was  in  substance  the  same  as  in  Reinskopf  v.  Rogge, 
supra. 

The  reply  was  held  sufficient.  The  court  said:  ''We 
think  it  may  be  safely  stated,  both  on  principle  and  au- 
thority, that  where  a  person  apparently  of  sound  mind, 
and  not  known  to  be  otherwise,  and  who  has  not  been 
found  to  be  otherwise  by  proper  proceedings  for  that  pur- 
pose, fairly  and  bona  fide  purchases  property,  and  re- 
ceives and  uses  the  same,  whereby  the  contract  of  pur- 
chase becomes  so  far  executed  that  the  parties  can  not  be 
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placed  in  statu  quo,  such  contract  can  not  afterwards  be 
set  aside,  or  payment  for  the  goods  be  refused,  either  by 
the  alleged  lunatic  or  his  representatives." 

In  Boyer  v.  Berrymariy  123  Ind.  451,  the  court  says: 
'*It  is  now  settled  by  our  decisions  that  a  deed  of  a  per- 
son of  unsound  mind,  made  before  oflSce  found,  to  one 
who  has  no  knowledge  of  the  grantor's  incapacity  is 
only  voidable,  and  that,  in  order  to  avoid  it,  the  consid- 
eration received  must  be  tendered  to  the  grantee." 

In  Louisiyille,  etc.,  R.  W.  Co.  v.  Herr,  supra,  it  was 
held  that  knowledge  did  not  change  the  rule  on  the  ques- 
tion of  disaffirmance. 

In  Nichol  V.  Thomas,  53  Ind.  42,  it  was  held  necessary 
to  disaffirm  the  contract,  but  that  it  was  not  necessary, 
in  that  case,  to  restore  the  consideration. 

In  Fay  v.  Burditt,  supra,  appellant  brought  an  action 
for  the  wrongful  taking  and  detention  of  personal  prop- 
erty, alleging  that  appellee  detained  the  same  under  color 
of  a  pretended  chattel  mortgage,  executed  by  him  when 
he  was  of  unsound  mind  and  wholly  incapable  of  under- 
standing the  transaction;  that  appellee  knew  he  was  then 
utterly  insane;  that  he  had,  at  the  time  of  the  commence- 
ment of  the  suit,  so  far  recovered  the  use  of  his  mental 
faculties  as  to  be  able  to  comprehend  the  ordinary  affairs 
of  life  and  to  make  contracts  and  prosecute  the  suit  in 
his  own  behalf;  that  the  mortgage  and  note  secured 
thereby  were  executed  without  any  consideration  what- 
ever. 

It  was  alleged,  in  the  answer,  that  appellee  was  ignor- 
ant of  the  fact  that  appellant  was  of  unsound  mind  when 
he  executed  the  note  and  mortgage;  that,  at  the  tim«,  ap- 
pellant appeared  to  be  rational  and  competent  to  transact 
ordinary  business;  that  appellee  had  known  him  for  five 
years,  and  during  all  tliHt  time  his  soundness  of  mind 
was  not  questioned  to  appellee's  knowledge  until  a  short 


560        APPELLATE  COURT  OF  INDIANA, 


Voris  V,  Harehbarger,  Administrator. 

time  prior  to  bringing  the  suit;  that  said  note  and  mort- 
gage were  executed  for  a  balance  due  appellee  from  ap- 
pellant of  unpaid  rent  for  a  good  farm  of  sixty-five  acres; 
that  appellant  was  a  farmer  and  had  always  pursued  that 
business  for  the  support  of  himself  and  family,  and  the 
use  and  occupation  of  farm  land  was  to  him  a  necessity; 
that  in  all  of  appellee's  transactions  with  him,  he  acted 
in  good  faith,  and  appellant  having  had  full  enjoyment 
of  the  lease  for  the  time  specifically  mentioned  in  the 
answer,  the  parties  can  not  now  be  placed  in  statu  quo. 

The  court  said:  "Upon  these*  facts,  it  seems  clear, 
upon  authority  as  well  as  reason,  that  the  plaintiff  was 
not  entitled  to  recover.  It  is  now  the  well  settled  doctrine 
of  this  court,  that  the  contracts  of  the  unsound  in  mind, 
whose  incapacity  has  not  been  judicially  determined,  are 
not  void,  but  only  voidable,  and  may,  upon  the  removal 
of  the  disability,  or  by  the  act  of  a  lawfully  appointed 
guardian,  be  disaffirmed  or  ratified." 

The  court  also  said,  in  the  case  last  cited:  '*If  deter- 
ifiined  upon  principle,  it  would  seem  that  if  the  other 
party  to  the  contract  entered  into  it  in  good  faith  and 
without  notice  of  the  incapacity,  and  the  contract  itself 
was  fair,  either  an  actual  restoration  would  be  necessary, 
or,  if  that  had  become  impossible,  a  just  compensation 
instead;  and  if  neither  restoration  nor  fair  compensation 
could  be  accomplished,  then,  under  the  rule  already 
stated,  a  disaffirmance  would  not  be  permitted." 

In  Woods  V.  Browriy  Ouard.,  93  Ind.  164,  the  court 
says:  ''Those  of  unsound  mind  are  liable  on  their  con- 
tracts for  necessaries;  and  where  they  are  not  under 
guardianship  their  contracts,  in  the  absence  of  fraud  or 
undue  advantage  by  those  contracting  with  them,  may 
not  be  repudiated,  without  restoring  what  was  received 
on  such  contracts,  if  the  persons  with  whom  the  agree- 
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ments  were  made  were  at  the  time  of  making  the  same, 
ignorant  of  their  mental  incapacity.'' 

In  Fulmder  v.  Ingels,  Guar,,  87  Ind.  414,  the  court 
approved  the  doctrine  that  when  a  person  apparently  of 
sound  mind,  and  not  known  to  be  otherwise,  fairly  and 
bona  fide  purchases  property,  and  the  contract  becomes 
80  far  executed  that  the  parties  can  not  be  placed  in  statu 
quOj  such  contract  can  not  afterwards  be  set  aside,  either 
by  the  alleged  insane  person  or  by  his  representative. 

In  the  case  last  cited,  the  guardian  of  a  person  of  un- 
sound mind  brought  the  suit  to  set  aside  an  exchange 
of  lands.  The  facts  alleged  in  the  answer  were  similar 
to  the  facts  averred  in  the  reply  under  consideration. 
The  court  held  the  answer  insufficient. 

In  North-  Western  Mutual  Fire  Insurance  Co.  v.  Blanken* 
ship,  94  Ind.  535,  546,  the  court  held  that  where  the 
lunatic  has  received  and  had  the  benefit,  the  contract  be- 
ing fair  and  made  bona  fide  without  knowledge  of  the 
lunacy  by  the  other  party,  it  would  be  unconscionable  to 
refuse  to  enforce  it. 

It  is  not  alleged  in  the  reply  what  the  consideration 
of  the  note  was  or  what  became  of  the  consideration  for 
which  the  note  was  executed.  ^  It  is  alleged  in  general 
terms  that  said  Arnold  **  received  full  value  for  said  note 
and  understood  at  the  time  said  note  was  made  what  it 
was  given  for  and  he  received  the  full  consideration  of 
said  note  and  used  the  same  in  his  lifetime,  well  under- 
standing the  whole  transaction  and  never  attempted  nor 
offered  to  rescind  or  disaffirm  said  contract." 

There  is  no  allegation  that  the  note  was  executed  for 
necessaries.  Neither  is  it  averred  that  the  contract  was 
fair  and  that  it  was  entered  into  in  good  faith  by  appel- 
lant in  ignorance  of  the  mental  incapacity  of  Arnold  or 
that  the  parties  can  not  be  placed  in  statu  quo. 
Vol.  11—36 
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Under  the  authorities  cited,  the  reply,  in  our  opinion, 
was  not  sufficient.  On  the  facts,  as  disclosed  by  the 
pleadings,  appellant  was  not  entitled  to  recover  on  the 
note.  Whether  the  facts  and  circumstances  connected 
with  the  transaction  were  such  as  to  authorize  a  recovery 
for  the  consideration  that  entered  into  the  note  is  a  ques* 
tion  that  is  not  before  us. 

Judgment  affirmed. 

Filed  Jan.  16, 1895. 


No.  1,448. 
Spaulding  v.  Sones. 


MoRTOAGB. — Statutory  Penalty  for  Failure  to  Satisfy  Mortgage. — Com- 
plaint, Sufficiency  of, — Presumption, — In  an  action  to  recover  the  |25 
forfeiture  for  failure  and  refusal  to  satisfy  a  mortgage  upon  demand 
after  the  debt  secured  by  the  same  has  been  paid,  the  complaint  is 
sufficient  which  establishes  the  relation  of  mortgagor  and  mort- 
gagee, for  the  relationship  once  being  established,  it  will  be  pre- 
sumed to  continue  until  the  contrary  is  made  to  appear. 

From  the  Elkhart  Circyit  Court. 

0.  T,  Chamberlain  and  P.  L.  Turner,  for  appellant. 

H.  D.  Wilson  and  W.  J.  Davis,  for  appellee. 

LoTz,  J. — ^The  appellee  was  plaintiff  and  appellant  de- 
fendant in  the  court  below.  In  her  complaint,  the  ap- 
pellee alleged  that  on  the  23d  day  of  May,  1891,  her  hus- 
band joining  with  her,  she  executed  a  mortgage  upon 
certain  real  estate  owned  by  her  in  Elkhart  county,  to  se- 
cure the  payment  of  a  note  of  the  same  date  due  in  one 
year  after  date  and  payable  to  the  defendant  for  the  sum 
of  $50;  that  said  mortgage  was  thereafter  duly  recorded 
in  mortgage  records  of  said  county;  that  afterwards  and 
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before  the  maturity  of  said  note  she  paid  the  defendant 
the  full  amount  of  principal  and  interest  due  thereon; 
that  after  the  payment  of  said  note  and  mortgage  she  re- 
quested the  defendant  to  release  said  mortgage  of  record, 
but  that  defendant  wholly  failed  and  refused  to  release 
the  same.  She  prayed  judgment  for  $25  penalty  and 
$25  attorney's  fees,  and  for  all  other  proper  relief.  The 
main  purpose  of  the  action  seems  to  have  been  to  re- 
cover the  penalty  provided  for  in  section  1105,  R.  S. 
1894.  The  appellant  answered  in  denial  and  the  cause 
was  submitted  to  a  jury,  which  assessed  appellee's  dam- 
ages in  the  sum  of  $25.  The  complaint  was  not  chal- 
lenged in  the  court  below.  The  assignments  of  error 
are:  First,  that  the  complaint  does  not  state  facts  suflS- 
cient  to  constitute  a  cause  of  action;  and,  second,  the 
overruling  of  appellant's  motion  in  arrest  of  judgment. 

Section  1105,  supra,  provides  that  the  owner  or  holder 
of  any  mortgage  or  other  person  whose  duty  it  shall  be 
to  release  any  mortgage  recorded  in  this  State,  who 
shall  refuse,  neglect,  or  fail  to  release  such  mortgage  of 
record  when  the  debt  or  obligation  which  such  mortgage 
was  made  to  secure,  shall  have  been  paid  or  discharged 
and  he  shall  have  been  requested  to  release  the  same, 
shall  forfeit  and  pay  to  the  mortgagor  or  person  having 
the  right  to  demand  the  release  of  such  mortgage,  the 
sum  of  $25,  which  sum  may  be  recovered  by  suit  in  any 
court  of  competent  jurisdiction,  together  with  reasona- 
ble attorney's  fees  incurred  in  the  collection  of  said 
penalty. 

The  appellant  insists  that  the  policy  of  the  law  is  op- 
posed to  the  enforcement  of  penalties  and  forfeitures,  and 
that  statutes  which  give  them  must  be  strictly  construed, 
and  that  a  complaint  seeking  to  enforce  them  must  make 
a  clear  and  unequivocal  case.  This  much  may  be  con- 
ceded. 
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The  only  objection  urged  against  the  complaint  is  that 
it  does  not  aflSrmatively  appear  that  the  appellant  was 
the  owner  or  holder  of  the  mortgage  at  the  time  of  pay- 
ment, or  that  any  duty  rested  upon  him  to  make  the  re- 
lease when  requested  to  do  so.  It  is  true  there  are  no 
direct  averments  to  this  effect;  but  it  is  averred  that  the 
appellee  executed  the  mortgage  to  secure  the  payment  of 
a  note  payable  to  the  appellant,  and  that  she  afterwards 
fully  paid  the  same  to  him  and  requested  him  to  release 
the  mortgage.  It  sufl5ciently  appears  from  these  aver- 
ments that  at  one  time  he  was  the  owner  and  holder  of 
the  note  and  mortgage,  to  wit,  at  the  time  of  the  execu- 
tion. The  relation  of  mortgagor  and  mortgagee  is  fully 
established  and  shown  by  these  averments.  A  status 
once  established,  or  a  relationship  once  shown  to  exist,  is 
presumed  to  continue  until  the  contrary  appears.  Fames 
V.  Eames,  41  N.  H.  177;  Kidder  v.  Stevens,  60  Cal.  414. 

Especially  should  this  presumption  be  indulged  when 
it  further  appears  that  the  person  named  as  the  payee 
and  mortgagee  accepted  payment. 

We  think  the  complaint  good  after  verdict. 

Jfudgment  affirmed. 

Filed  Jan.  16, 1895. 


No.  981. 
The  Indianapolis  Union  Railway  Company  v.  Ott. 

Verdict. — Negligence,  Presumption  on  General  Verdict. — Interrogatories, 
— In  an  action  for  negligence,  the  presumption  is  that  the  jury,  by 
their  general  verdict,  have  found  every  material  allegation  of  the 
complaint  to  have  been  proven ;  and  that  presumption  conclusively 
prevails  on  appeal  unless  the  contrary  is  clearly  shown  by  the  an- 
swers to  the  interrogatories. 

SAUJi.— 'Interrogatories  Overriding  General  VerdUst.—ThQ  special  find- 
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ings  override  the  general  verdict  only  when  both  can  not  stand ; 
and  this  antagonism  mast  be  apparent  upon  the  face  of  the  record, 
beyond  the  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  the  issues,  before  judgment  can  be  given 
against  the  party  for  whom  the  general  verdict  was  returned. 

NsGLiOENCE. — Master  and  Servant j  Promise  to  Repair, — Continniug  in 
Service.— Danger  Imminent, — Where  the  master,  on  being  notified  by 
the  servant  of  the  defects  that  render  the  service  he  is  engaged  to  per- 
form more  hazardous,  expressly  promises  to  make  the  needed  repairs, 
the  servant  may  continue  in  the  employment  a  reasonable  time  to 
permit  the  performance  of  a  promise  in  that  regard,  without  being 
guilty  of  negligence ;  and,  if  an  injury  results  therefrom,  he  may 
recover,  except  when  the  danger  is  so  imminent  that  no  prudent 
man  would  undertake  to  perform  the  service. 

Same. — Continuing  in  Service  of  Master. — Danger  Imminent. — If  the 
danger  from  continuing  in  the  master's  service  is  so  imminent  that 
no  one  but  a  person  utterly  reckless  of  his  personal  safety  would 
continue  in  the  service  under  the  circumstances,  it  would  be  negli- 
gence to  continue  such  service  as  will  bar  a  recovery. 

Same. — Continuing  in  Master^s  Service. — Presumption. — ^The  continu- 
ance of  an  employe  in  the  dangerous  service  of  his  master,  after  a 
promise  by  the  master  to  repair,  during  the  time  reasonably  neces- 
sary for  the  employer  to  repair  the  defect,  does  not  raise  a  conclu- 
sive presumption  of  negligence  on  the  part  of  the  employe.  Where 
the  danger  is  equally  known  to  both,  the  presumption  ordinarily  is 
that  the  employer  would  not  request  or  direct  the  employe  to  do 
what  no  one  except  a  person  utterly  reckless  of  his  own  personal 
safety  would  do. 

Same. — Court  Determining  Question  of  Negligence. — If  all  the  facts  and 
circumstances  are  before  the  court,  and  they  are  such  that  only  one 
conclusion  can  be  drawn  from  them,  the  question  of  contributory 
negligence  may  be  determined  as  a  matter  of  law. 

Same. —  Use  of  Defective  Lantern  by  Brakeman,  Promise  to  Furnish  a 
New  One.— For  facts  not  showing  contributory  negligence  in  a  brake- 
man  using  a  defective  lantern,  and  continuing  in  the  service  by  rea- 
son of  a  promise  to  furnish  a  new  lantern,  see  opinion. 

Appeals.— /S'wpmor  Court  of  Marion  County.— No  Appeal. — A  failure 
to  pray  for  an  appeal  is  waived  by  the  appellee  appearing  at  general 
term  and  not  objecting  to  the  appeal  on  that  ground. 

From  the  Marion  Superior  Court. 

A.  Baker  and  E.  Daniels ,  for  appellant. 

R.  N.  Lamb  and  R.  Hilly  for  appellee. 

Davis,  J. — ^This  action  was  instituted  by  appellee  to 
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recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him,  without  fault  on  his  part,  through 
the  negligence  of  appellant.  On  trial  by  jury  a  general 
verdict  was  returned  in  favor  of  appellee  for  two  thou- 
sand dollars,  and  also  answers  to  twenty-five  interroga- 
tories. 

The  court,  at  special  term,  sustained  appellant's  mo- 
tion for  judgment  in  its  favor  on  the  answers  to  the  in- 
terrogatories, notwithstanding  the  general  verdict.  On 
appeal  to  general  term,  this  judgment  was  reversed.  The 
facts  in  brief,  as  shown  by  the  complaint,  the  general 
verdict,  and  the  answers  to  the  interrogatories,  are  as  fol- 
lows: On  the  fourth  day  of  December,  1888,  appellee 
was  employed  by  appellant  as  a  brakeman  in  handling 
freight  cars,  on  appellant's  tracks,  in  and  about  Indian- 
apolis. Appellant  furnished  appellee  with  a  lantern, 
which  was  necessary  to  his  work,  during  night  hours, 
in  making  couplings  of  freight  cars,  giving  signals  and 
the  performance  of  other  duties.  This  lantern  appellee 
found  was  defective  and  liable  to  go  out,  and  reported 
this  fact  to  appellant's  superintendent,  and  asked  for  a 
good  and  safe  lantern.  The  superintendent  informed 
appellee  that  the  company  had  ordered  a  new  supply  of 
lanterns,  and  directed  appellee  to  continue  at  his  work, 
and  promised  that  he  should  have  a  new  and  safe  lantern 
just  as  soon  as  they  arrived,  and  said  he  was  expecting 
them  every  day.  Appellee  continued  to  report  to  appel- 
lant's superintendent  each  day  the  fact  that  the  lantern 
with  which  he  was  working  was  defective  and  dangerous, 
and  at  each  resport  was  promised  a  new  and  safe  lantern 
and  requested  to  continue  at  his  work  and  do  the  best  he 
could  until  the  new  lanterns  arrived.  Appellee,  relying 
upon  the  promise  of  appellant  to  furnish  him  a  new, 
suitable  and  safe  lantern,  and  believing  that  there  was 
no  great,  immediate,  or  imminent  danger  in  using  said 
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old  and  defective  lantern,  complied  with  the  direction.of 
appellant. 

On  the  night  of  the  fifth  day  of  appellee's  employ- 
ment the  light  of  the  lantern  went  out  while  appellee 
was  engaged  in  coupling  cars,  and  the  injury  occurred 
which  resulted  in  the  loss  of  his  arm;  that  on  each  pre- 
ceding night  while  using  it  in  the  ordinary  and  cus- 
tomary way  the  light  in  said  lantern  had  gone  out,  but 
whether  it  was  then  being  used  in  giving  signals  or  the 
performance  of  other  duties,  how  long  the  lantern  was 
fio  used,  or  how  often  it  went  out  on  each  night  does  not 
appear.  There  is  no  express  finding  that  the  lantern 
had  ever  been,  before  the  injury,  used  in  coupling  cars 
after  night,  but  there  is  a  finding  that  there  was  no  evi- 
dence that  the  light  in  the  lantern  had  ever  gone  out 
before  this  occasion  while  appellee  was  using  the  same 
between  the  cars  for  the  purpose  of  coupling  them,  and 
there  is  a  finding  that  it  was  dangerous  for  a  person  to 
attempt  to  couple  cars  with  a  lantern,  the  light  of  which 
was  accustomed  to  go  out  in  the  ordinary  use  of  the 
lantern,  and  that  the  danger  was  great,  apparent  and 
continuous,  while  the  lantern  was  being  so  used,  and 
there  is  another  finding  that  an  ordinarily  cautious  and 
prudent  man  would  not  knowingly  continue  to  use  for 
coupling  cars  by  night  a  lantern,  the  light  of  which  in 
the  ordinary  use  of  the  lantern,  for  such  purpose ,  had 
continuously  theretofore  been  accustomed  to  go  out. 

The  only  question  presented  for  our  consideration  is 
whether  appellant  was  entitled  to  judgment  upon  the 
answer  of  the  jury  to  the  interrogatories,  notwithstand- 
ing the  general  verdict. 

The  jury  by  their  general  verdict  have  presumably 
found  every  material  allegation  of  the  com  plaint  to  have 
been  proven,  and  that  presumption  conclusively  pre- 
vails in  this  court  unless  the  contrary  is  clearly  shown 
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by  the  answer  to  the  interrogatories.     Cleveland,  ete.jR, 
W.  Go,  V.  Johnson,  7  Ind.  App.  441. 

The  special  findings  override  the  general  verdict  only 
when  both  can  not  stand,  and  this  antagonism  must  be  ap- 
parent upon  the  face  of  the  record,  beyond  the  possibility 
of  being  removed  by  any  evidence  legitimately  admissible 
under  the  issues,  before  the  court  can  be  successfully 
called  upon  to  direct  judgment  in  favor  of  the  party 
against  whom  a  general  verdict  has  been  rendered. 
Amidon  v.  Ga/f,  24  Ind.  128. 

The  rule  is  well  settled  that  an  employer  is  bound  to 
use  ordinary  care  to  provide  safe  appliances  for  his  em- 
ployes; that  the  employe  has  the  right  to  act  upon  the 
assumption  that  his  employer  has  used,  and  will  use 
such  care,  until  he  acquires  knowledge  of  the  defect,  or 
by  the  exercise  of  .reasonable  care  might  acquire  such 
knowledge;  that  the  employe  who  continues  in  the  ser- 
vice after  notice  of  the  defective  appliance  assumes  the 
risk  attending  the  use  of  such  defective  appliances,  un- 
less the  master  promises  to  remedy  the  defect.  Indian^ 
apolia,  etc.,  R.  W.  Go.  v.   Watson,  114  Ind.  20. 

The  promise  of  the  master  is  the  basis  of  the  excep- 
tion. The  promise  of  appellant  to  provide  appellee  with 
a  new  lantern  within  the  reasonable  time  necessary  for 
its  performance  removed  all  ground  for  the  argument 
that  he,  by  continuing  in  the  employment,  under  the 
circumstances  disclosed,  assumed  the  risk  of  the  dangers 
incurred  by  the  use  of  the  defective  lantern.  Indian- 
apolis, etc.,  R.  W.  Go,  V.  Watson,  supra;  Hough  v.  Rail- 
way  Go.,  100  U.  S.  213;  Goldberg  v.  Schrayer,  37  111.  App. 
316. 

The  remaining  question  for  our  consideration  is 
whether  the  answers  to  the  interrogatories  disclose  such 
a  state  of  facts  as  will  excuse  appellant  upon  the  ground 
of  contributory  negligence  on  the  part  of  appellee. 
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In  Hough  v.  Railway  Co.,  supra,  the  court  says:  ''We 
may  add,  that  it  was  for  the  jury  to  say  whether  the  de- 
fect in  the  cow-catcher  or  pilot  was  such  that  none  but  a 
reckless  engineer,  utterly  careless  of  his  safety,  would 
have  used  the  engine  without  it  being  removed.  If, 
under  all  the  circumstances,  and  in  view  of  the  promises 
to  remedy  the  defect,  the  engineer  was  not  wanting  in 
due  care  in  continuing  to  use  the  engine,  then  the  com- 
pany will  not  be  excused  for  the  omission  to  supply 
proper  machinery,  upon  the  ground  of  contributory  neg- 
ligence. That  the  engineer  knew  of  the  alleged  defect 
was  not,  under  the  circumstances,  and  as  a  matter  of  law, 
absolutely  conclusive  of  the  want  of  due  care  on  his 
part." 

In  this  connection  we  quote  the  following  from  the 
opinion  in  the  case  of  Indianapolis,  etc,  R,  W,  Co.  v. 
Watson,  supra:  *'It  is  a  fundamental  principle  in  this 
branch  of  jurisprudence,  that  one  who  voluntarily  in- 
curs a  known  and  immediate  danger  is  guilty  of  con- 
tributory negligence,  and  we  are  unable  to  perceive  why 
a  promise  should  relieve  the  party  injured  through  his 
own  contributory  fault.  If  the  danger  is  not  great  and 
constant,  then  such  promise  may  well  be  deemed  to  re- 
lieve him;  but  where  it  is  great  and  immediate,  and  is  of 
such  a  nature  that  a  prudent  man  would  not  voluntarily 
incur  it,  a  promise  does  not  nullify  or  excuse  the  con- 
tributory negligence.  Even  if  there  be  a  promise  by  the 
employer,  the  employe  must  not  subject  himself  to  great 
and  evident  danger,  since  this  he  can  not  do  without 
participating  in  the  employer's  fault.  *  *  When 
the  line  of  danger,  direct  and  certain,  is  reached,  there 
the  citizen  must  stop,  and  he  can  not  pass  it,  even  upon 
the  faith  of  another's  promise,  if  to  pass  it  requires  a 
hazard  that  no  prudent  man  would  incur." 

It  is  alleged  in  the  complaint  that  the  lantern  was  de- 
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fective,  and  that  in  the  ordinary  mode  of  using  it  in 
making  couplings  of  freight  cars,  giving  signals  and  the 
performance  of  other  duties,  the  light  was  liable  to  be 
suddenly  extinguished,  of  which  facts  appellee  informed 
appellant;  and,  also,  ''that  there  might  be  danger  to 
plaintiff  in  performing  the  duties  required  of  him." 

It  is  further  alleged  that  appellee  believed  * 'there  was 
no  great  or  immediate  danger  in  using  said  old  lantern." 

It  appears,  from  the  answers  to  the  interrogatories, 
that  appellee  knew  the  lantern  was  defective  and  danger- 
ous; that  the  light  was  accustomed  to  go  out  in  the  or- 
dinary use  of  the  lantern,  and  that  in  fact  it  had  gone 
out  on  each  day  appellee  had  used  it,  and  that  the  dan- 
ger \;^as  great,  apparent  and  continuous  while  the  lan- 
tern was  being  used  in  the  attempt  to  couple  cars  by 
night.  It  is  specifically  alleged,  as  we  have  seen, 
that  appellee,  while  using  the  lantern  in  reliance  on  the 
promise  of  appellant  to  supply  a  new  one  within  a  short 
time,  believed  there  was  no  great  or  immediate  danger 
in  so  using  said  old  lantern,  and  while  there  is  no  ex- 
press finding  that  in  fact  he  did  know  that  the  danger  in 
continuing  to  use  the  lantern  was  great  and  imminent, 
there  is  the  finding  that  he  knew  the  lantern  was  defect- 
ive and  that  the  light  was  accustomed  to  go  out  in  the 
ordinary  use  of  the  lantern — in  giving  signals  and  in  the 
performance  of  other  duties — and  that  the  danger  in 
using  the  lantern  in  coupling  cars  was  great,  apparent,  and 
continuous.  If  the  danger  in  using  the  defective  lan- 
tern in  coupling  cars  was  apparent  to  appellee,  it  was 
known  to  him.  If  such  danger  was  continuous,  it  was 
constant.  If  the  danger  continued  without  break  or 
cessation,  it  was  immediate  and  imminent. 

It  is  further  found  by  the  jury  that  an  ordinarily  pru- 
dent and  cautious  man  would  not  knowingly  continue  to 
use  for  coupling  cars  by  night  a  lantern  the  light  of 
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which,  in  the  ordinary  use  of  the  lantern  for  such  pur- 
pose, had  continuously  theretofore  been  accustomed  to  go 
out. 

Counsel  for  appellee  insist  that  it  does  not  appear  that 
the  light  was  accustomed  to  go  out  continuously,  or  that 
it  had  ever  previously  gone  out  while  appellee  was  using 
it  in  coupling  cars.  It  may  be  conceded  that  under  the 
issues  the  fact  may  have  been  proven  that  appellee  had, 
prior  to  the  injury,  used  the  lantern  a  number  of  times 
on  each  night  in  coupling  cars,  and  it  is  true  there  is  an 
express  finding  that  there  was  no  evidence  on  the  trial 
in  support  of  the  proposition  that  the  light  of  the  lan- 
tern had  at  any  time  prior  thereto  gone  out  while  the 
lantern  was  being  so  used.  It  is  also  true  there  is  no 
finding  that  the  light  was  accustomed  to  go  out  continu- 
ously when  the  lantern  was  in  use  in  giving  signals  or 
in  the  performance  of  any  other  duties  by  appellee.  The 
answer  to  this  interrogatory,  for  the  reason  stated,  is  not 
in  irreconcilable  conflict  with  the  general  verdict. 

The  jury,  however,  did  find  the  facts,  as  we  have  before 
observed,  that  the  light  was  accustomed  to  go  out  each 
night  in  the  ordinary  use  of  the  lantern  by  appellee  in 
giving  signals  and  the  performance  of  other  duties,  ex- 
cept coupling  cars. 

Now,  under  the  rule  enunciated  in  Indianapolis ,  etc., 
R.  W.  Co,  V.  Watson,  supra,  what  is  the  correct  solu- 
tion of  the  question  under  ^consideration? 

Counsel  for  appellee  contend  that  the  Watson  case  was 
reversed  solely  on  the  ground  that  there  was  no  promise 
made  to  furnish  him  a  safe  lantern.  We  do  not  so  un- 
stand  the  decision  in  that  case.  One  of  the  questions 
decided  in  that  case  was  that  there  was  no  evidence  tend- 
ing to  prove  that  Watson  was  induced  to  remain  in  the 
service  of  the  company  by  any  promise,  express  or  im- 
plied, that  a  safe  lantern  would  be  provided. 
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Judge  Elliott,  speaking  for  the  court  in  that  case, 
says: 

'*It  is  probably  true  that  the  promise  of  the  employer, 
when  relied  on  by  the  employe,  will  rebut  a  presump- 
tion of  contributory  negligence  in  cases  where  the  danger 
is  not  great  and  immediate,  but  this  presumption  yields 
whenever  it  appears  that  the  employe  voluntarily  incurs 
a  known  and  immediate  danger  of  so  grave  a  character 
that  it  would  deter  a  reasonably  prudent  man  from  in- 
curring it. 

**In  the  case  before  us,  the  testimony  convincingly 
shows  that  the  appellee  knew  the  danger  he  encountered, 
and  it  shows,  also,  that  it  was  so  great  and  immediate 
that  a  prudent  man  would  not  have  assumed  the  risk,  it 
created.  It  results  that  even  if  it  were  conceded  that 
there  was  a  promise,  and  a  reliance  on  it,  there  could  be 
no  recovery." 

The  judgment  of  the  court  below  was  therefore  re- 
versed on  two  grounds: 

1.  Because  there  was  no  promise  shown. 

2.  If  the  promise  had  been  established,  that  Watson 
was  shown  to  have  been  guilty  of  contributory  negli- 
gence. 

In  this  case  the  answer  to  the  interrogatories  disclosed 
that  appellee  knew  the  danger  he  encountered  when  he 
was  injured  was  great  and  continuous,  but  there  is  no 
express  finding  as  a  fact  by  the  jury  that  a  prudent  man 
would  not  have  encountered  the  risk  under  the  circum- 
stances. 

The  only  question,  therefore,  that  we  are  required  to 
determine  is,  does  it  necessarily  and  inevitably  follow,  as 
a  matter  of  law,  that  an  employe  who  encounters  a  great, 
apparent,  and  continuous  danger  under  such  circum- 
stances is  guilty  of  contributory  negligence? 

The  general  verdict  for  the  appellee  includes  a  finding 
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that  he  used  ordinary  care.  In  other  words,  that  a  pru- 
dent man  would  have  encountered  the  risk  under  the 
circumstances.  Cincinnati,  etc.,  R.  W.  Co,  v.  Grames, 
136  Ind.  39. 

Are  the  special  findings  so  in  conflict  with  the  general 
verdict  on  the  question  that  there  is  no  possibility  of  the 
antagonism  being  removed  by  any  evidence  legitimately 
admissible  under  the  issues  f 

Is  the  fact  that  appellee  knew  that  the  danger  in  the  use 
of  the  lantern  in  coupling  cars  was  great  and  continuous, 
under  the  circumstances,  as  a  matter  of  law,  absolutely 
conclusive  of  the  want  of  due  care  on  his  part? 

In  this  connection  we  quote  from  and  refer  to  the  fol- 
lowing authorities: 

**The  question  of  contributory  negligence  is  ordinarily 
a  question  of  fact  for  the  Jury  to  determine. 

*'It  is  only  when  the  fact  or  facts  recited  lead  inevita- 
bly to  but  one  conclusion  (and  that  the  conclusion  of 
negligence),  that  the  court  can  be  called  upon  to  say,  in 
an  instruction,  that  certain  facts  constituted  negligence. " 
Board,  etc.,  v.  Sappenfield,  6  Ind.  App.  577. 

''Where  a  master,  on  being  notified  by  the  servant  of 
defects  that  render  the  service  dangerous,  expressly 
promises  to  repair  the  defect,  or  to  do  what  is  equiva- 
lent thereto,  the  servant  may  continue  in  the  employ- 
ment for  such  a  period  of  time  as  it  would  be  reasonable 
to  allow  for  the  performance  of  the  promise.  In  such 
case,  if  injury  results,  the  servant  may  recover,  unless 
the  danger  is  such  that  no  prudent  person  would  con- 
tinue to  perform  the  service.  The  servant's  knowledge 
of  the  defect  is  not,  under  such  circumstances,  conclu- 
sive of  the  want  of  due  care  on  his  part,  because  the 
promise  of  the  master  to  remove  the  danger  justifies  him 
in  continuing  in  the  service,  and  relieves  him  of  the 
charge  of  negligence.     If  the  master  fails  to  make  his 
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assurance  good,  he  is  chargeable  with  a  failure  to  exer- 
cise ordinary  care.  It  is,  however,  a  question  of  fact 
for  the  jury  to  determine  whether  the  defect  is  so  serious 
that  a  prudent  person  would  not  continue  in  the  per- 
formance  of  the  required  work."  Chicago  Drop  Forge 
and  Foundry  Co,  v.  Van  Dam,  36  N.  E.  Rep.  1024.  See, 
also,  Matchett  v.  Cincinnati,  etc.,  R.  W.  Co.,  132  Ind. 
334;  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327. 

''It  has  been  held  that  knowledge  of  danger  is  not 
always  conclusive  evidence  of  contributory  negligence, 
although  the  fact  of  such  knowledge  may  have  an  im- 
portant bearing  upon  that  question."  EvarUmUe,  etc., 
R.  R.  Co.  V.  Athon,  6  Ind.  App.  295;  Haynes,  Spencer  & 
Co.  V.  Erk,  6  Ind.  App.  332;  Citizens'  Street,  etc.,  R.  W. 
Co.  V.  Spahr,  7  Ind.  App.  2?. 

"The  right  of  appellee  to  recover  could  not  be  affected 
by  his  having  contributed  to  the  injury  'by  his  act,  un- 
less he  was  in  fault  in  so  doing."  Noblesville  Gas  and 
Improvement  Co.  v.  Teter,  1  Ind.  App.  322;  LomsviUe, 
etc.,  R.  W.  Co.  V.  Davis,  7  Ind.  App.  222. 

"It  is  now  uniformly  stated  by  the  text  writers  that 
where  the  master,  on  being  notified  by  the  servant  of  the 
defects  that  render  the  service  he  is  engaged  to  perform 
more  hazardous,  expressly  promises  to  make  the  needed 
repairs,  the  servant  may  continue  in  the  employment  a 
reasonable  time  to  permit  the  performance  of  a  promise 
in  that  regard  without  being  guilty  of  negligence,  and, 
if  an  injury  results  therefrom,  he  may  recover  unless 
when  the  danger  is  so  imminent  that  no  prudent  man 
would  undertake  to  perform  the  service.  The  doctrine 
on  this  subject  rests  on  sound  principle,  and  it  will  be 
found  to  be  supported  by  English  and  American  de- 
cisions. The  reason  upon  which  the  rule  is  said  to  rest 
is  that  the  promise  of  the  master  to  repair  defects  relieves 
the  servant  of  the  charge  of  ^negligence  by  continuing 
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in  the  service  after  the  discovery  of  the  extra  perils  to 
which  he  would  be  exposed.  This  exception  to  the  rule 
has  frequently  come  before  the  court,  and  has  often  been 
held  8ufficie^t  to  sustain  a  recovery  by  the  servant  against 
the  master  for  injury  received  under  such  circumstances. 
The  reason  for  the  exception  may  be  stated  to  be  that 
when  the  master  has  knowledge  of  the  defects  and  prom- 
ises to  repair  the  same,  he  impliedly  requests  the  servant 
to  continue  work,  and  that  he  (the  master)  will  take 
upon  himself  the  responsibility  of  any  accident  that  may 
occur  during  that  period."  Clarke  v.  Holmes,  7  Hurl.  & 
Nor.  938,  cited  approvedly  in  Furnace  Co.  v.  Abend,  107 
111.  44. 

Another  well  recognized  principle  exists,  that  may  be 
considered  as  ingrafted  on,  and  a  modification  of,  the  ex- 
ception to  the  rule,  and  that  is:  If  the  danger  from  con- 
tinuing in  the  macter's  service  is  so  imminent  that  no 
one  but  one  utterly  reckless  of  his  personal  safety 
would  continue  in  the  service  under  the  circumstances, 
it  would  be  negligence  to  continue  such  service,  that 
would  bar  a  recovery.  The  question  as  to  the  knowledge 
of  the  defect  by  the  master,  whether  he  promised  to  re- 
pair, and  whether  the  servant  continuing  in  the  service 
did  so  when  the  danger  was  so  imminent  that  none  but 
a  person  utterly  reckless  of  his  personal  safety  would 
continue  in  the  service,  are  all  questions  of  fact,  to  be  de- 
termined by  the  jury.  Chicago  and  Anderson  Pressed 
Brick  Co.  Y.  Sobkovnak,  (111.)  36  N.  E.  Rep.  572. 

In  such  cases  unless  the  danger  is  so  imminent  that 
no  one  but  one  utterly  reckless  of  his  own  personal  safety 
would  continue  in  the  service  under  the  circumstances, 
the  employe  is  not  in  fault  in  complying  with  the  re- 
quest of  the  employer,  and  the  employer  is  held  by  his 
promise  to  have  taken  upon  himself  the  responsibility  of 
any  accident  that  may  occur  to  the  employe  by  the  use 
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of  the  defective  appliances  during  such  period  as  may 
be  reasonably  necessary  to  remedy  the  defect.  In  deter- 
mining the  question  whether  a  reasonably  careful  and 
prudent  man  would,  in  reliance  on  the  promise  of  the 
employer  to  remove  the  danger,  continue  temporarily  in 
the  performance  of  his  duties  in  the  face  of  the  known, 
apparent  and  continuous  danger,  all  the  circumstances 
connected  with  the  nature  of  the  service,  the  defect,  the 
danger,  and  the  promise  should  be  considered.  The 
continuance  of  the  employe  in  the  dangerous  service 
during  the  time  reasonably  necessary  for  the  employer 
to  repair  the  defect  does  not  in  such  case  raise  a  conclu- 
sive presumption  of  negligence  on  the  part  of  the  em- 
ploye. In  such  cases  when  the  danger  is  equally  known 
to  the  employer  and  employe,  the  presumption  ordinarily 
is  that  the  employer  would  not  request  or  direct  the  em- 
ploye to  do  what  no  one  but  one  utterly  reckless  of  his 
own  personal  safety  would  do.  If,  however,  it  does  ap- 
pear in  any  such  case,  from  all  the  facts  and  circum- 
stances, that  the  danger  is  so  imminent  that  no  one  but 
one  utterly  reckless  of  his  own  personal  safety  would 
continue  in  the  service  during  the  time  necessary  to  per- 
form the  service,  and  the  employe  is  injured  while  so 
engaged,  he  is  held  to  be  guilty  of  contributory  negli- 
gence. If  all  the  facts  and  circumstances  are  before 
the  court,  and  they  are  such  that  only  one  conclusion 
can  be  drawn  therefrom,  this  question  may  be  deter- 
mined as  a  matter  of  law  by  the  court.  Cincinnati,  etc,, 
R.  W.  Co.  Y.  GrameSj  supra. 

In  view  of  the  authorities  cited,  it  appears  to  us  that 
it  was  for  the  jury  to  say  whether  the  danger  was  so 
great,  apparent,  and  continuous  that  none  but  a  reckless 
brakeman,  utterly  careless  of  his  own  safety,  would  have 
continued  in  the  service  in  which  appellee  was  injured. 
If,  under  all  the  circumstances,  and  under  the  promise 
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to  supply  him  with  a  new  lantern,  appellee  was  not 
wanting  in  due  care  in  using  the  lantern  to  couple  the 
cars,  then  the  company  will  not  be  excused  for  its  negli- 
gence upon  the  ground  of  contributory  negligence.  If 
there  was  a  finding  that  an  ordinarily  cautious  and  pru- 
dent man  would  not  knowingly  continue  to  use  such  a 
lantern  in  coupling  cars,  under  the  circumstances  dis- 
<;lo8ed  by  the  evidence  in  this  case,  a  different  question 
would  be  presented.  In  this  case  there  is  no  findihg 
that  this  lantern  had  been  previously  used  "for  such 
purpose,'^ or  that  it  had  continuously  theretofore  been  ac- 
customed to  go  out,  or  that  an  ordinarily  cautious  and 
prudent  man  would  not,  under  the  circumstances,  con- 
tinue to  use  in  making  couplings  of  freight  cars,  a  lan- 
tern, the  light  of  which  was  accustomed  to  go  out  in 
^ving  signals  and  the  performance  of  other  duties,  ex- 
<5ept  coupling  cars. 

It  may  be  that  it  is  probable  that  the  light  in  the  lan- 
tern' was  as  likely  go  out  while  it  was  being  used  by  ap- 
pellee in  coupling  cars  as  it  was  accustomed  to  do  in 
giving  signals  and  in  the  performance  of  other  duties. 
It  is  not  our  province,  however,  to  indulge  in  inferences 
or  probabilities.  In  this  connection  it  should  be  borne 
in  mind  that  the  jury  found  on  the  question  of  due  care, 
in  answer  to  interrogatories,  only,  as  we  have  before  ob- 
served, that  if  the  light  in  a  lantern  used  in  coupling 
<5ars  by  night  was,  while  used  for  such  purpose,  accus- 
tomed to  go  out  continuously,  an  ordinarily  cautious 
and  prudent  man  would  not  knowingly  continue  to  use 
such  lantern  foV  coupling  cars  by  night,  but  they  did  not 
find  the  lantern  in  question  was  such  a  lantern. 

Neither  did  the  jury  find  that  an  ordinarily  cautious 
and  prudent  man  would  not,  under  the  circumstances, 
have  used  the  lantern  in  coupling  cars  on  this  occasion. 
Vol.  11—37 
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What  the  peculiar  circumstances,  if  any,  were  in  con- 
nection with  the  use  of  the  lantern  by  appellee  when  he 
was  injured,  we  do  not  know.  We  are  to  presume,  how- 
ever, that  any  and  all  evidence  legitimately  admissible 
under  the  issues  in  favor  of  appellee  was  introduced.  It 
was  possible,  under  the  issues,  for  such  circumstances  to 
have  been  shown  as  would  have  created  an  imperative 
duty  on  his  part  to  act  then  and  there  in  an  attempt  to 
couple  the  cars  in  order  to  enable  the  company  to  move 
its  freight  alad  passenger  trains  during  that  night.  The 
evidence  may  have  disclosed  some  emergency  which  re- 
quired the  coupling  of  the  cars  at  that  time,  and  if,  in 
such  emergency,  in  the  line  of  his  duty,  he  proceeded 
with  the  defective  lantern,  using  care  commensurate 
with  the  danger,  to  do  what  was  required  to  be  done  for 
his  master,  he  was  not  necessarily  guilty  of  contributory 
negligence  per  se  under  the  facts  and  circumstances 
shown  in  the  interrogatories  and  answers  thereto. 

It  is  true  the  nature  of  the  cause  of  action  and  the  an- 
swers to  the  interrogatories  are  such  as  would  lead,  in 
the  absence  of  the  general  verdict,  to  the  inference  that 
an  ordinarily  prudent  man  would  not  have  continued  to 
use  the  lantern  in  question,  but  this  inference  the  court 
can  not  make  against  the  general  verdict,  since  we  can 
make  no  intendments  in  support  of  the  answers  to  the 
interrogatories. 

Before  contributory  negligence  can  be  adjudged  against 
appellee  in  this  case,  by  the  court,  it  must  appear: 

1.  That  the  danger  incurred  by  him  was  known  and 
immediate. 

2.  That  a  prudent  man  would  not,  under  the  circum- 
stances, have  assumed  the  risk  incident  to  the  use  of  the 
defective  lantern  on  this  occasion. 

The  answers  to  the  interrogatories  do  not,  in  our  opin- 
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ion,  sustain  the  second  proposition  against  the  general 
verdict. 

Judgment  affirmed. 

Filed  Nov.  15,  1894 ;  petition  for  rehearing  overruled  Feb.  6,  1895. 

On  Petition  for  a  Rehearing. 

Davis,  J. — ^The  learned  counsel  for  appellant  have 
filed  an  earnest  petition  for  a  rehearing.  The  questions 
so  ably  presented  for  our  consideration  have  been  fully 
discussed  by  the  court  in  consultation,  and  our  decision 
thereo)!  has  been  and  is  adverse  to  appellant. 

Section  1414,  R.  8.  1894,  the  same  being  section  1361, 
R.  S.  1881,  in  relation  to  appeals  from  the  special  term 
to  the  general  term,  in  part,  reads  as  follows:  **It  shall 
only  be  necessary  for  a  party  appealing  from  a  special  to 
the  general  term  to  pray  an  appeal  to  the  general  term, 
and  it  shall  be  granted  as  a  matter  of  right,"  etc. 

The  record  in  this  case  does  not  disclose  that  an  ap- 
peal  was  prayed  for  and  granted  in  special  term,  but  in 
all  other  respects  it  appears  that  the  statute  in  relation 
to  appeals  has  been  complied  with,  and  that  without  ob- 
jection appellant  appeared  in  general  term,  and  by  agree- 
ment submitted  the  cause  on  appeal  to  the  court. 

The  appellant  having  appeared  in  the  general  term, 
and  by  agreement  submitted  the  cause  on  appeal  to  the 
decision  of  that  court,  it  is  too  late,  after  the  rendition 
of  the  final  judgment  by  the  general  term  against  appel- 
lant, for  appellant  to  say  that  the  general  term  did  not 
have  jurisdiction  of  the  action  for  the  reason  that  no  ap- 
peal was  prayed  for  and  granted  in  special  term. 
Critchell  v.  Brown,  Exr,,  72  Ind.  539;  TenBrook  v.  Max- 
welly  Admr.,  5  Ind.  App.  353. 

Petition  for  rehearing  overruled. 

Filed  Feb.  6, 1895. 
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Ross,  C.  J. — For  the  reasons  stated  in  the  dissenting 
opinion  heretofore  £led  by  me,  I  think  a  rehearing 
should  be  granted. 

Filed  Feb.  6, 1896. 

Dissenting  Opinion. 

Ross,  J. — ^The  pivotal  question  in  this  case  is  whether 
or  not  the  appellee,  knowing  the  defective  condition  of 
the  lantern,  had  a  right  to  continue  to  use  it,  although 
appellant  had  promised  lo  furnish  him  a  new  one  when 
the  new  supply,  which  had  been  ordered,  arrived;  and, 
continuing  to  use  it,  and  having  been  injured  by  reason 
thereof,  can  make  the  appellant  answer  in  damages 
therefor. 

It  is  a  well  settled  rule  that  when  a  servant  continues 
in  the  service  of  the  master,  knowing  of  the  defective 
condition  of  the  machinery  with  which  he  is  to  wprk,  he 
thereby  assumes  the  risk  as  increased  by  the  defect. 
Parke  County  Coal  Co.  v.  Barth,  5  Ind.  App.  159;  Becker 
V.  Baumgartnery  5  Ind.  App.  576;  Kentucky  and  In- 
diana Bridge  Co.  v.  Eastman^  7  Ind.  App.  514;  Umbaek 
V.  Lake  Shore,  etc,  R,  W,  Co,,  83  Ind.  191;  Indiana, 
etc,,  R.  W.  Co,  V.  Dailey,  110  Ind.  75;  Brazil  Block  Coal 
Co.  V.  Young,  117  Ind.  520;  Pennsylvania  Co,  v. 
O'Shaugknessy,  Admr.,  122  Ind.  588;  Louisville,  etc,  R. 
W,  Co,  V.  Corps,  124  Ind.  427;  Brazil  Block  Coal  Co.  v. 
Hoodlet,  129  Ind.  327;  Evansville,  etc,  R,  R.  Co.  v. 
Duel,  134  Ind.  156;  Buzzell  v.  Laconia  Mfg.  Co.,  48 
Maine,  113;  Hatt  v.  Nay,  144  Mass.  186,  and  cases  cited; 
Beach  Cont.  Neg.  (2d  ed.),  section  371,  and  cases 
cited. 

To  this  general  rule  there  is  an  exception  which  arises 
when  the  master  induces  the  servant  to  remain  in  his 
service  upon  a  promise  to  remedy  the  defect. 

**The  only  ground  upon  which  the  exception  before 
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US  can  be  justified  is,  that  in  the  ordinary  course  of 
events  the  employe,  supposing  the  employer  has  righted 
matters,  goes  on  with  his  work  without  noticing  the  con- 
tinuance of  the  defect.  But  this  reasoning  does  not  ap- 
ply, as  we  have  seen,  to  cases  where  the  employe  sees 
that  the  defect  has  not  been  remedied,  and  yet  intelli- 
gently and  deliberately  continues  to  expose  himself  to 
it."  Wharton  Neg.  (2d  ed.),  221.  The  servant  has 
a  right  to  assume  that  the  master  will  keep  his  promise 
and  make  the  repairs,  but  when  he  learns  that  the 
promise  has  not  been  observed  and  the  repairs  not  made, 
he  can  no  longer  act  upon  the  assumption.  Knowledge 
on  his  part  that  the  defect  has  not  been  remedied  puts 
an  end  to  the  right  to  assume  that  the  master  has  done 
his  duty.  Webber  v.  Piper,  38  Hun  (N.  Y.)  353;  In- 
dianapolis, etc,,  R,  W.  Co.  V.  Watson,  114  Ind.  20. 

The  exception  to  the  general  rule,  therefore,  can  only 
be  upheld  on  the  theory  that  the  servant  has  reason  to 
expect  that  in  consequence  of  his  notification  and  the 
master's  promise  to  repair  the  defect,  the  repairs  will  be 
made  before  he  will  be  subjected  to  danger  from  it;  and 
this  upon  the  hypothesis  that,  as  it  is  the  duty  of  the 
master  to  furnish  reasonably  safe  machinery  and  keep  it 
in  reasonably  good  condition  and  repair,  he  will  do  so 
when  notified  that  it  has  become  defective  and  unsafe 
for  use. 

I  am  free  to  admit  that  some  of  the  cases  apparently 
hold  that  a  promise  to  repair  on  the  part  of  the  master 
is  in  effect  a  guaranty  to  indemnify  the  servant  against 
injury  while  he  remains  exposed  to  the  known  peril. 
The  great  weight  of  authority,  however,  and  all  that  can 
reasonably  be  deduced  from  the  cases  where  the  question* 
has  been  fully  considered  is  that  if  the  danger  from  the 
use  of  the  defective  machinery  is  not  great  or  imminent 
the  servant  may  continue  in  the  service  a   reasonable 
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length  of  time  after  the  promise  to  repair,  and  that  if  he 
is  injured  during  that  time  he  may  maintain  an  action 
therefor.  But  even  those  cases  hold  that  if  the  defect  is 
such  that  obviously  with  the  use  of  the  utmost  skill  and 
care  danger  is  imminent,  the  servant  assumes  the  risk  if 
he  encounters  it,  notwithstanding  the  promise  of  the 
master  to  repair.  Indianapolis,  etc.,  R.  W.  Co.  v.  PFa^ 
son,  supra,  and  cases  cited;  Conroy  v.  Vulcan  Iron 
Works,  62  Mo.  35;  Woods  Master  and  Servant  (2d  ed.), 
section  379. 

The  reason  for  the  exception  is  not  because  the  naked 
promise  of  the  master  makes  the  danger  any  the  less  or 
relieves  the  servant  in  any  degree  from  the  exercise  of 
all  reasonable  diligence  and  care  to  avoid  being  injured, 
but  because  he  is  induced  by  the  master  to  believe  that 
the  defect  will  be  removed,  and  he  will  not  be  longer  ex- 
posed to  it.  He  is  thus  lulled  into  a  feeling  of  security. 
But  if  the  promise  is  not  kept,  and  he  knows  it,  and 
still  continues  to  use  the  machinery  in  its  defective  con- 
dition, the  inducement  is  gone,  and  he  can  not  close  his 
eyes  to  the  dangers  which  confront  him.  To  hold  other- 
wise would  be  to  cast  upon  the  master  the  obligation  of 
exercising  a  greater  degree  of  care  for  the  safety  of  the 
servant,  than  the  servant  is  bound  to  exercise  for  him- 
self. The  promise  creates  no  greater  obligation,  but 
simply  implies  that  the  master  will  do  the  duty  which 
the  law  imposes  upon  him  to  furnish  his  servants  with 
machinery  reasonably  free  from  defects. 

Among  the  interrogatories  submitted  to,  and  answered 
by,  the  jury  in  this  case  are  the  following: 

*'14th.  Was  the  plaintiff  injured  on  the  8th  day  of 
December,  1888,  at  between  6  and  7  o'clock  in  the  even- 
ing, by  having  his  left  arm  caught  between  the  dead- 
wood  of  a  moving  and  a  stationary  car  while  he  was 
making  a  coupling  of  the  two  cars,  and  while  he  was 


NOVEMBER  TERM,  1894.  583 

The  Indianapolis  Union  Railway  Company  v.  Ott. 

standing  between  the  two  cars  for  the  purpose  of  making 
that  coupling?     Answer.     Yes. 

''15th.  If  you  answer  question  thirteen  in  the  affirm- 
ative, that  plaintiff,  at  the  time  of  his  said  injury,  had 
in  his  hand  a  lantern,  then  state  here  whether  or  not  the 
light  in  the  lantern  he  then  had  in  his  hand,  had  ever 
before  that  time,  in  the  customary  and  ordinary  use  of 
it,  gone  out  while  it  was  in  the  plaintiff's  hands  and  to 
his  knowledge?     Answer.     Yes. 

**16th.  If  you  answer  the  last  question  in  the  affirm- 
ative, state  how  many  times  the  light  in  said  lantern 
had  so  gone  out  while  in  the  plaintiff's  hands,  and  while 
he  was  using  it  in  the  ordinary  and  customary  way,  and 
if  the  same  occurred  on  more  than  one  day,  state  what 
the  dates  were?     Answer,     Yes,  each  day. 

*'20th.  Was  it  dangerous  for  a  person  to  attempt  to 
couple  cars  by  night  with  a  lantern,  the  light  in  which 
was  accustomed  to  go  out  in  the  ordinary  use  of  the 
lantern?     Answer.     Yes. 

''21st.  If  you  answer  question  twenty  in  the  affirma- 
tive, state  whether  or  not  the  danger  was  great,  appar- 
ent and  continuous  while  the  lantern  was  so  being  used. 
If  you  say  it  was  not,  state  why  the  danger  to  the  person 
so  using  a  lantern  of  that  kind  was  not  great,  apparent 
and  continuous  while  he  was  so  using  it?  Answer.  Yes. 

"22d.  Would  an  ordinarily  cautious  and  prudent 
man  knowingly  continue  to  use  for  coupling  cars  by 
night,  a  lantern  the  light  in  which,  in  the  ordinary 
and  customary  use  of  the  lantern  for  such  purpose,  had 
continuously  theretofore  been  accustomed  to  go  out? 
Answer.     No,  not  if  it  continuously  went  out." 

From  these  interrogatories  and  the  answers  thereto, 
the  jury  find  that  the  appellee  was  knowingly  using  a 
lantern  furnished  him  by  appellant,  which,  in  the  cus- 
tomary and  ordinary  use  for  which  it  was  furnished  and 
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used,  was  liable  to,  and  did,  go  out  so  that  it  was  dan- 
gerous to  use  it;  that  the  danger  of  using  it  was  great^ 
apparent,  and  continuous,  and  thatan  ordinarily  cautious 
and  prudent  man  would  not  knowingly  continue  to  use  it. 

These  facts  can  lead  to  but  one  conclusion,  namely^ 
that  it  was  appellee's  own  act  that  caused  the  injury. 

As  Elliott,  J.,  in  the  case  of  Indianapolis,  etc.,  R.  W. 
Co.  V.  WaUon,  supra,  says:  '*It  is  a  fundamental  prin- 
ciple in  this  branch  of  jurisprudence,  that  one  who  vol- 
untarily incurs  a  known  and  immediate  danger  is  guilty 
of  contributory  negligence,  and  we  are  unable  to  per- 
ceive why  a  promise  should  relieve  the  party  injured 
through  his  own  contributory  fault.  If  the  danger  is  not 
great  and  constant',  then  such  a  promise  may  well  be 
deemed  to  relieve  him;  but  where  it  is  great  and  imme- 
diate, and  is  of  such  a  nature  that  a  prudent  man  would 
not  voluntarily  incur  it,  a  promise  does  not  nullify  or 
excuse  contributory  negligence.  Even  if  there  be  a 
promise  by  the  employer,  the  employe  must  not  subject 
himself  to  a  great  and  evident  danger,  since  this  he  can 
not  do  without  participating  in  the  employer's  fault. 
The  community  have  an  interest  in  such  questions,  and 
that  interest  requires  tha,t  all  persons  should  use  ordi- 
nary care  to  protect  themselves  from  known  and  certain 
danger.  A  man  who  [brings  about  his  own  death  or 
serious  bodily  injury  sins  against  the  public  weal.  All 
must  use  ordinary  care  to  avoid  known  and  immediate 
danger,  although  it  is  not  the  assumption  of  every  risk 
that  violates  this  rule.  When  the  line  of  danger,  direct 
and  certain,  is  reached,  there  the  citizen  must  stop,  and 
he  can  not  pass  it,  even  upon  the  faith  of  another's 
promise,  if  to  pass  it  requires  a  hazard  that  no  prudent 
man  would  incur." 

The  jury  here  find  that  the  danger  from  using  the 
lantern  was  great,  apparent,  and  continvjoxis,  and  that  no 
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ordinaxily  cautious  and  prudent  man  would  use  it.  To 
risk  danger  which  is  great,  apparent,  and  continuous  is 
equivalent  to  courting  injury,  and  one  who  does  so  must 
alone  suffer. 

The  lantern  furnished  appellee  by  appellant  can  not 
well  be  called  machinery  in  the  sense  in  which  that 
word  is  usually  used.  It  is  rather  an  implement,  not 
necessarily  used  to  work  with,  but  to  furnish  light  by 
which  to  work. 

Hence,  as  is  said  by  a  recent  writer,  Bailey's  Masters' 
Liability  to  Servants,  209:  **In  cases  where  persons  are 
employed  in  the  performance  of  ordinary  labor,  in  which 
no  machinery  is  used  and  no  materials  furnished,  the 
use  of  which  requires  the  exercise  of  great  skill  and 
care,  it  can  scarcely  be  claimed  that  a  defective  instru- 
ment or  tool  furnished  by  the  master,  of  which  the  em- 
ploye has  full  knowledge  and  comprehension,  can  be 
regarded  as  making  out  a  case  of  liability.  A  common 
laborer  who  uses  agricultural  implements  while  at  work 
upon  a  farm  or  in  a  garden  or  one  who  is  employed  in 
any  service  not  requiring  great  skill  or  judgment,  and 
who  uses  the  ordinary  tools  employed  in  such  work,  to 
which  he  is  accustomed,  and  in  regard  to  which  he  has 
perfect  knowledge,  can  hardly  be  said  to  have  a  claim 
against  his  employer  for  negligence  if,  in  using  a  uten- 
sil which  he  knows  to  be  defective,  he  is  accidentally 
injured.  It  does  not  rest  with  the  servant  to  say  that 
the  master  has  superior  knowledge,  and  has  therefore 
imposed  upon  him.  He  fully  comprehends  that  the  in- 
strument which  he  employs  is  not  perfect,  and,  if  he  is 
injured,  it  is  by  reason  of  his  own  fault  and  negligence. 
The  fact  that  he  notifies  the  master  of  the  defect,  and 
asks  for  another  implement,  and  the  master  promises  to 
furnish  the  same,  does  not  render  the  master  responsi- 
ble, if  an  accident  occurs.     A  rule  imposing  such  a  li- 
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ability  in  such  a  case  would  be  far  reaching,  and  would 
extend  the  principle  Hhat  it  is  the  duty  of  the  master  to 
the  servant,  and  the  implied  contract  between  them,  that 
the  master  shall  furnish  proper,  perfect,  and  adequate 
machinery  or  other  materials  and  appliances  necessary 
for  the  proposed  work,'  to  many  of  the  vocations  oi  life 
for  which  it  was  never  intended." 

The  same  language  may  be  found  in  the  case  of  Meador 
V.  Lake  Shore,  etc.,  jR.  W.  Co.,  138  Ind.  290.  In  that 
case  the  railway  company  furnished  its  servant  a  ladder 
to  be  used  by  him  in  the  performance  of  his  duty  of 
lighting  and  extinguishing  lamps  at  places  where  streets 
in  the  town  of  Elkhart  crossed  the  railroad.  The  ladder 
got  out  of  repair  and  the  servant  complaining  of  its  con- 
dition, the  company  promised  to  furnish  a  new  one  soon. 
He  continued  to  use  the  defective  one  and  was  injured, 
and  the  court  held  that  he  could  not  recover  for  the  rea- 
son that  he  assumed  the  risk,  notwithstanding  the  prom- 
ise of  the  master  to  furnish  a  new  one. 

In  the  case  of  Crichton  v.  Keir,  1  Macph.  (1  Scotch. 
Court  of  Sessions)  407,  it  was  held  that  '*In  an  action 
of  damages  at  the  instance  of  a  railway  laborer  against 
his  masters  (the  contractors)  for  bodily  injury  alleged  to 
have  been  sustained  through  their  furnishing  him  with 
ahorse  unfit,  from  age  and  otherwise,  for  the  work  which 
it  had  to  do,  the  pursuer  (plaintiff)  alleged,  inter  alia, 
that  his  masters  were  aware  of  the  unfitness  of  the  horse, 
had  promised  to  furnish  another,  and  had  induced  the 
pursuer  to  go  on  with  the  old  horse  in  the  meantime  by 
promises  of  assistance,  which  they  had  failed  to  fulfill — 
held  that  the  pursuer's  averments  showed  that  he  knew 
the  unfitness  of  the  horse  and  the  danger  of  continuing 
to  work  with  it;  and,  therefore,  that  he  had  no  claim 
against  his  masters  on  account  of  the  injury  alleged." 

See,  also,  Marsh  v.  Chickering,  101  N.  Y.  396;    Cot' 
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coraii  y.  Milwaukee  Gaslight  Co,,  81  Wis.  191;  Jenney 
Electric  Light  and  Power  Co.  v.  Murphy y  115  Ind.  566; 
Gowen  v.  Harley,  56  Fed.  Rep.  973,  and  cases  cited. 

In  the  case  under  consideration,  the  promise  which  the 
appellee  alleges  in  his  complaint  he  relied  upon  was  not 
to  repair  the  lantern  then  being  used  by  him,  but  a 
promise  to  furnish  him  a  new  one  when  a  new  supply  ar- 
rived. He  was  not  induced  to  continue  the  use  of  the  old 
lantern  under  a  promise  that  it  would  be  repaired,  relying 
upon  which  he  continued  its  use  upon  the  assumption 
that  the  appellant  had  kept  the  promise,  and  made  the 
repairs;  but,  on  the  contrary,  he  knew  that  it  was  not  to 
be  repaired,  and  that  if  he  continued  in  the  appellant's 
employ  he  must  use  it  in  its  defective  condition  until 
the  arrival  of  the  new  lanterns. 

In  the  case  of  Marquette,  etc.,  R.  R,  Co.  v.  Spear ,  44 
Mich.  169,  Cooley,  J.,  speaking  for  the  court,  says: 

"But  it  is  argued  that  the  company  promised  to  repair 
the  engine,  and  plaintiffs  had  a  right  to  rely  upon  this 
being  done.  The  promise  was  to  repair  it  sometime;  and 
meantime  the  instrument  was  being  employed  by  plain- 
tiffs from  day  to  day  with  knowledge  that  the  repairs 
were  not  made.  When  there  is  a  promise,  to  repair  im- 
mediately, or  within  a  fixed  time,  and  a  party  relies  upon 
its  having  been  done,  and  is  injured  because  of  such  re- 
liance, he  has  a  right  to  complain;  but  this  is  no  such 
case.  The  promise  was  wholly  indefinite,  and  plaintiffs 
never  relied  upon  it  except  as  a  probable  future  event. 
They  knew  the  repairs  had  not  been  made  when  they 
employed  the  engine  on  the  day  of  the  fire,  and  they  de- 
liberately and  most  carelessly  took  the  risks  of  what 
actually  happened." 

In  the  case  of  Webber  v.  Piper,  supra,  the  court  says: 
"There  was  no  defect  in  the  saw  beyond  the  fact  that  it 
was  out  of  set.     This  is  of  constant  occurrence  when  the 
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saws  are  being  used.  The  plaintiff  asked  that  the  saw^ 
be  set  and  he  was  told,  in  substance,  that  it  would  be 
done  at  noon  or  be  seen  to  at  noon.  The  plaintiff,  with 
full  knowledge  that  the  saw  was  out  of  set,  used  i^,  and 
he  testified  that  by  reason  of  the  saw  being  out  of  set  he 
was  injured.  The  risk  was  one  incident  to  the  business.*' 

In  view  of  the  fact  that  the  jury  find  that  the  appellee 
knew  of  the  defective  condition  of  the  lantern;  that  the 
danger  from  using  it  in  that  condition  was  great,  ap- 
parent, and  continuous,  and  that  an  ordinarily  cautious 
and  prudent  man  would  not  have  used  it. 

I  think  the  court  below,  in  general  term,  erred, in  re- 
versing the  judgment  in  favor  of  appellant  on  the  an- 
swers to  the  interrogatories,  notwithstanding  the  general 
verdict. 

Filed  Nov,  15, 1894. 


No.  1,086. 

The  Louisville,  Evansville  and  St.  Louis  Consou- 
DATED  Railway  Company  v.  Hicks. 

Nkgligknck.— P/^adtn(7  in  General  Terms, —  Vagueness, — Negligence 
may  be  pleaded  in  general  terms  ander  our  code,  but  the  allega- 
tions must  not  be  so  general  as  to  culminate  in  vagueness  or  be  so 
uncertain  as  to  admit  of  almost  any  kind  of  proof.  If  enough  be 
averred  to  show  the  existence  of  a  legal  duty  and  ita  breach,  a  very 
slight  designation  that  the  act  done  or  omitted  waa  committed  or 
omitted  in  the  absence  of  due  care,  la  sufficient  to  support  a  charge 
of  negligence. 

Same. — Complaint^  Averment  of  Negligence. — In  a  complaint  founded 
upon  a  failure  to  perform  a  legal  duty  the  act  done  or  omitted  to  be 
done  should  be  characterized  as  having  been  negligently  done  or 
negligently  omitted. 

Same. — Dependent  or  Independent  Causes^  Joinder, — ^If  there  be  several 
causes  dependent  or  independent  of  each  other,  all  of  which  con- 
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tribute  to  the  injary,  an  action  may,  in  a  proper  case,  be  founded 

•    upon  all  or  any  one  of  the  causes. 

Same. — Negativing  Assumption  of  Bisk, — Averment  of  Notice,^ Specific 
Control  General  Allegations.— The  pleader  may  negative  the  assump- 
tion of  the  risk  on  the  part  of  the  plaintiff  and  aver  knowledge  of 
the  defects  on  the  part  of  the  defendant  in  general  terms,  but  if  he, 
after  making  the  general  allegation,  also  attempt  to  state  the  facts 
specifically,  the  specific  will  control  the  general  allegations. 

Notice. — Master  Must  Take  Notice  that  Machinery  atid  Tools  Wear 
Out. — A  master  is  chargeable  with  notice  of  the  tendency  of  ma- 
chinery and  tools  to  wear  out. 

Same. —  When  Master  Not  Untitled  to  Notice, — If  the  negligent  act  is  an 
affirmative  one  and  is  done  by  the  master  personally,  notice  to  him 
is  involved  in  doing  the  act,  and  the  same  is  true  if  the  negligent  act 
be  done  by  another  under  his  order  or  direction. 

Same. — Averment  of  Notice  to  Master,  When  Necessary. — If  the  negli- 
gent act  is  one  of  omission  on  the  part  of  the  master,  notice  is  not 
necessarily  involved  in  the  act  itself,  and  should  be  directly  al- 
leged, or  such  facts  should  be  averred  from  which  notice  follows  as 
a  necessary  inference. 

BAMR.—Notice  to  Master ,  General  Allegation  of  Negligence  Not  Sufficient, 
— -A  complaint  must  contain  a  direct  averment  that  the  master  had 
notice  of  the  defect  causing  the  injury,  or  such  facts  must  be  averred 
from  which  notice  arises  as  a  necessary  inference,  and  in  such  cases 
a  general  allegation  of  negligence  is  not  sufficient. 

From  the  Floyd  Circuit  Court. 

A.  Bowling,  for  appellant. 

C.  L.  Jewett,  H.  E.  Jewett,  J.  V.  Kelso  and  C.  D.  Kelso, 
for  appellee. 

LoTZ,  J. — ^The  only  error  assigned  in  this  case  is  the 
overruling  of  the  demurrer  to  the  complaint. 

The  complaint  is  as  follows: 

''Said  plaintiff  complains  of  said  defendant  and  says, 
that  on,  before  and  ever  since  the  8th  day  of  July,  1891, 
said  defendant  was,  and  now  is,  a  railroad  corporation, 
operating  a  railroad  from  the  city  of  New  Albany,  Floyd 
county.  State  of  Indiana,  through  said  county  and  State 
to  St.  Louis,  in  the  State  of  Missouri;  that  on  said  day 
this  plaintiff  was  in  the  service  of  said  defendant  as 
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brakeman,  on  one  of  its  freight  trains,  which  was  being 
pulled  from  Huntingburg,  in  Dubois  county,  in  said 
State  of  Indiana,  over  defendant's  said  railroad  to  said 
city  of  New  Albany;  that  said  train  consisted  of  a  loco- 
motive and  sixteen  cars  and  one  caboose;  that  two  box 
cars  were  next  to  said  locomotive,  nine  coal  cars  next  to 
said  box  cars,  and  four  box  cars  between  said  caboose 
and  said  coal  cars,  the  said  caboose  being  in  the  rear  of 
said  train;  that  all  of  said  cars  were  loaded,  the  said 
coal  cars  being  loaded  with  <;oal;  that  said  train  was 
manned  with  an  engineer  and  fireman,  who  were  on 
said  locomotive,  a  conductor,  who  was  on  said  caboose, 
and  two  brakemen,  one  of  whom  was  the  plaintiff;  that 
five  miles  west  of  said  city  of  New  Albany  said  defend- 
ant's said  railroad  commences  to  descend  a  heavy  grade 
down  the  knobs  toward  said  city  for  the  distance  of  at 
least  three  miles;  that  at  the  beginning  of  said  grade, 
near  the  top  of  said  knob,  said  railroad  passes  through 
a  tunnel  nearly  one  mile  long;  that  when  said  train 
reached  said  down  grade  on  said  knob,  and  just  before 
it  entered  said  tunnel,  it  became  and  was  necessary  and 
the  duty  of  said  plaintiff  and  his  fellow-brakeman  to  set 
the  brakes  of  said  train  of  cars,  and  to  remain  on  the 
top  of  said  cars  during  the  passage  of  said  tunnel  and 
the  descent  of  said  grade;  that  plaintiff  and  his  fellow 
brakeman  set  all  the  brakes  on  said  cars  that  could 
be  set,  but  that  by  reason  of  several  of  said  cars 
being  equipped  with  brakes  which  were  defective 
and  out  of  repair,  some  of  them  not  having  a  lever  and 
some  of  them  not  having  chains,  the  brakes  thereon  could 
not  be  set,  and  by  reason  thereof  the  said  train  attained  a 
rapid  and  dangerous  speed,  and  ran  down  said  knob  or  hill 
at  the  rate  of  fifty  miles  per  hour  or  more;  that  when  said 
train  reached  a  point  on  said  down  grade  at  or  near 
Hoffman's  switch  it  became  and  was  plaintiff's  duty  to 
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pass  towards  the  front  end  of  said  train,  and  to  do  so  he 
had  to  pass  over  said  coal  cars;  that  said  coal  cars  were 
loaded  with  coal  piled  up  from  twelve  to  eighteen  inches 
above  the  end  and  sides  of  said  cars,  the  said  coal  hav- 
ing no  support  to  keep  it  in  its  place  on  said  cars;  that 
in  the  performance  of  his  duty  as  such  brakeman  plain- 
tiff  was  compelled  to  climb  or  jump  from  one  coal  car  to 
another  and  pass  over  the  top  of  said  coal  with  which 
they  were  loaded,  as  aforesaid,  and  that  in  attempting, 
to  get  from  one  of  said  cars  to  another,  using  due  care, 
the  coal  gave  way  under  him  and  threw  him  off  said  car 
to  the  ground,  thereby  bruising  and  wounding  his  head, 
eyes  and  body,  from  the  effects  of  which  he  became  and 
has  remained  sick  and  has  lost  the  use  of  one  of  his 
eyes,  is  subject  to  nervous  prostration,  and  has  been  per- 
manently disabled  to  his  damage  fifteen  thousand  dollars. 
Plaintiff  says  that  his  said  injuries  were  not  occasioned 
by  any  fault  upon  his  part,  but  were  directly  caused  by 
the  fault  and  negligence  of  the  defendant;  that  defend- 
ant's negligence  consisted,  as  aforesaid,  in  not  provid- 
ing and  equipping  its  said  cars  with  efficient  brakes  and 
in  improperly  loading  its  said  cars  with  said  coal,  none 
of  which  acts  of  negligence  upon  the  part  of  the  defend- 
ant did  plaintiff  know  in  time  to  avoid  said  accident  and 
injuries." 

The  concluding  part  of  the  complaint  in  general  terms 
characterizes  two  acts  as  being  negligent — the  failure  to 
supply  proper  brake  appliances,  and  the  improper  man- 
ner in  which  the  coal  was  loaded.  Negligence  may  be 
pleaded  in  general  terms.  This  was  the.  rule  at  common 
law,  as  well  as  under  the  code.  The  allegations  must 
not  be  so  general  as  to  culminate  in  vagueness  or  be  so 
uncertain  as  to  admit  of  almost  any  kind  of  proof.  If 
enough  be  averred  to  show  the  existence  of  a  legal  duty 
and  its  breach,  a  very  slight  designation  that  the  act 
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done,  or  omitted  to  be  done,  was  committed  or  omitted 
in  the  absence  of  due  care,  is  sufficient  to  support  a 
charge  of  negligence.  The  general  allegation  of  negli- 
gence has  a  technical  significance.  Lake  ShorCf  etc.,  R. 
W.  Co.  V.  Kurtz,  10  Ind.  App.  60. 

In  Brinkman  v.  Bender,  92  Ind.  284,  the  concluding 
part  of  the  complaint  charged  that  a  fire  was  caused 
wholly  by  the  default  and  negligence  of  the  defendant. 
Such  averment  was  held  to  be  broad  enough  to  impute 
negligence  to  everything  that  the  defendant  did  or  suf- 
fered to  be  done.  It  is  here  averred  that  the  plaintiff's 
'* injuries  were  not  occasioned  by  any  fault  upon  his  part 
but  were  directly  caused  by  the  fault  and  negligence  of 
the  defendant." 

In  a  complaint  founded  upon  the  failure  to  perform  a 
legal  duty,  the  act  done  or  omitted  to  be  done  should  be 
characterized  as  having  been  negligently  done,  or  neg- 
ligently omitted  to  be  done.  Any  other  method  of  plead- 
ing negligence  is  extremely  hazardous.  Negligence  or 
its  equivalent  must  be  directly  averred,  or  such  facts 
must  be  stated  as  that  a  presumption  of  negligence 
necessarily  arises.  Pennsylvania  Co.  v.  Marion,  104 
Ind.  239. 

It  is  not  directly  charged  that  the  defendant  neg- 
ligently failed  to  equip  the  cars  with  proper  brake  ap- 
pliances, or  that  it  negligently  failed  to  load  the  coal 
properly  and  in  a  safe  manner.  The  concluding  aver- 
ments are  more  in  the  nature  of  recitals  than  of  direct 
averments.  But  as  it  was  the  defendant's  duty  to  the 
plaintiff  to  furnish  him  with  reasonably  safe  tools,  ma- 
chinery appliances,  and  place  in  which  to  work,  and  as 
this  duty  was  a  continuing  one,  and  as  it  does  appear 
that  there  was  a  breach  of  duty  on  the  part  of  the  de- 
fendant, we  think  when  the  averments  are  all  taken  to- 
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gether  that  it  appears  that  the  acts  were  negligently 
done  and  omitted  to  be  done. 

Appellant's  learned  counsel  insists  that  the  averments 
do  not  show  any  connection  between  the  defective  brake 
appliances  and  the  injury;  that  it  does  not  appear  that 
the  train  was  proceeding  at  a  dangerous  rate  of  speed  at 
the  time  the  injury  occurred;  that  for  aught  that  appears, 
the  plaintiff  might  have  fallen  from  the  car  and  sustained 
injury,  even  if  the  car  had  been  moving  at  a  moderate 
rate  or  was  standing  still;  that  there  is  nothing  to  show 
that  the  speed  of  the  train  had  any  effect  upon  the  car, 
caused  it  to  sway  back  and  forth;  or  that  it  had  any 
effect  upon  the  plaintiff,  causing  him  to  lose  his  foothold. 

The  averments  are  somewhat  indefinite,  but  this  much 
is  made  to  appear,  that  the  plaintiff  was  employed  as  a 
brakeman  on  defendant's  loaded  freight  train;  that  said 
train  was  not  properly  supplied  with  brake  appliances; 
that  such  train  was  descending  a  heavy  or  rapidly  de- 
clining grade;  that  plaintiff  and  his  fellow-brakeman 
did  their  duty,  and  set  all  the  brakes  that  could  be  set. 

Appellant  further  insists  that  there  is  no  legal  connec- 
tion between  the  injury  and  the  defective  brakes,  and 
that  as  to  the  improper  loading  of  the  coal,  it  was  a  risk 
which  was  open  and  apparent,  and  was  assumed  by  the 
plaintiff,  and  that  it  does  not  appear  that  the  defendant 
had  any  notice  that  the  coal  was  improperly  loaded. 

Upon  the  hypothesis  that  there  is  but  a  remote  con- 
nection between  the  injury  and  the  brake  appliances,  we 
will  consider  the  suflBciency  of  the  complaint. 

Where  there  are  several  causes  which  are  either  de- 
pendent or  independent  of  each  other,  all  of  which  con- 
tribute to  the  injury,  an  action  may,  in  a  proper  case,  be 
based  upon  all  or  any  one  of  the  causes.  In  this  view 
of  the  complaint,  it  only  remotely  appears  that  the  speed 
Vol.  11—38 
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of  the  train  had  anything  to  do  with  the  coal  giving 
away,  or  with  the  fall  of  the  plaintiff  from  the  car.  It 
is  not  directly  averred  that  the  speed  of  the  train  had 
any  unusual  effect  either  upon  the  car,  the  coal,  or  the 
plaintiff.  In  this  view,  the  complaint  can  be  sustained, 
if  at  all,  only  upon  the  allegation  concerning  the  im- 
proper manner  in  which  the  coal  waB  loaded. 

It  is  averred  that  the  defendant  owned  and  operated 
the  railroad,  and  that  one  of  its  freight  trains  on  which 
the  plaintiff  was  at  work  was  being  run  from  Hunting- 
burg  to  the  city  of  New  Albany,  and  that  one  of  the  acts 
of  negligence  consisted  ''in  improperly  loading  its  said 
cars  with  said  coal." 

Taking  all  the  averments  together,  the  necessary  in- 
ference is  that  the  manner  in  which  the  cars  were  loaded 
was  either  the  act  of  the  defendant  or  was  made  its  act  by 
accepting  it  in  the  condition  in  which  it  was  loaded. 
It  does  not  appear  that  the  plaintiff  either  loaded 
or  assisted  in  loading  the  cars.  The  general  allegation 
of  negligence  on  the  part  of  the  defendant,  and  of  f ree- 
dom  from  fault  on  the  part  of  the  plaintiff,  rebuts  any 
inference  that  the  plaintiff  loaded  or  assisted  in  loading. 

The  coal  itself  is  not  described,  but  the  manner  in 
which  it  was  loaded  is  set  out.  It  is  averred  that  ''said 
coal  cars  were  loaded  with  coal  piled  up  from  twelve  to 
eighteen  inches  above  the  end  and  sides  of  said  cars,  the 
said  coal  having  no  support  to  keep  it  in  its  place  on 
said  cars."  This  loading  is  alleged  to  have  been  im- 
proper and  negligent.  It  is  not  directly  averred  that  the 
cars  were  loaded  in  an  unusual  or  unsafe  manner,  nor 
that  it  was  not  customary  to  load  cars  with  coal  extend- 
ing from  twelve  to  eighteen  inches  above  the  ends  and 
sides  of  the  car,  nor  whether  this  manner  of  loading  was 
exceptional.  Nor  does  it  appear  at  what  distance  from 
the  ends  and  sides  the  coal  reached  a  height  of  from 
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twelve  to  eighteen  inches,  nor  whether  it  was  either  nec- 
essary or  customary  to  furnish  any  kind  of  support  to 
keep  coal  in  its  place  above  the  sides  and  ends  of  coal 
cars. 

Appellant  insists  that  it  cap  not  be  ruled  as  a  matter 
of  law  that  a  car  upon  which  the  coal  is  thrown  up  in 
the  middle  to  the  height  of  twelve  or  eighteen  inches 
above  the  sides  and  ends  is  improperly  loaded. 

If  there  were  no  other  averments  in  the  complaint, 
this  contention  would  prevail;  but  it  is  further  alleged 
that  the  loading  was  negligent  as  well  as  improper. 
That  which  is  negligently  done  is  improperly  done.  The 
pleader  may  negative  the  assumption  of  the  risk  on  the 
part  of  the  plaintiff,  and  aver  knowledge  of  the  defects 
on  the  part  of  the  defendant  in  general  terms.  But 
should  the  pleader,  after  making  the  general  allegation, 
also  attempt  to  state  the  facts  specifically,  the  specific  al- 
legations will  control  the  general.  In  the  compjaint  be- 
fore us  it  is  alleged  that  the  plaintiff  did  not  know  of 
the  defect  in  time  to  avoid  the  injury.  If  he  had  no 
knowledge,  he  could  not  assume  the  risk.  Assumption 
implies  knowledge.  But  many  of  the  particular  circum- 
stances attending  the  injury  are  specifically  stated.  If, 
from  the  specific  allegations,  it  appear  that  the  plaintiff 
assumed  the  risk,  then  the  general  allegation  is  over- 
thrown. Whilst  the  manner  in  which  the  coal  was 
loaded  was  open  and  visible,  the  court  can  not  say,  as  a 
matter  of  law,  that  danger  was  apparent.  It  may  have 
been  block  coal,  and  from  appearances  may  have  been 
reasonably,  safe.  The  general  allegation,  we  think,  is  not 
overthrown.  There  is  no  direct  averment  that  the  de- 
fendant had  notice  that  the  coal  was  improperly  loaded. 
If  it  appear  from  the  averments,  when  taken  as  a  whole, 
that  defendant  did  have  notice  or  could  have  had  notice 
by  exercising  reasonable  diligence,  this  will  be  sufficient. 
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The  master's  duty  to  provide  his  servant  with  reasona- 
bly safe  appliances,  machinery,  and  places  in  which  to 
work  is  a  continuing  one,  and  he  is  bound  to  take  notice 
of  the  fact  that  tools,  machinery,  and  appliances  are  lia- 
ble to  wear  out  and  become  defective  with  age  and  use. 

Where  the  negligent  act  is  an  affirmative  one  and  done 
by  the  master  with  his  own  hand,  notice  to  the  master 
.is  involved  in  the  doing  of  the  act.  And  this  rule  holds 
good  where  the  negligent  act  is  done  by  another  under 
the  order  or  direction  of  the  master.  But  where  the 
negligent  act  is  one  of  omission  (mere  passive  negli- 
gence) notice  is  not  necessarily  involved  in  the  act  it- 
self. Under  such  circumstances,  notice  should  be  directly 
alleged,  or  such  facts  should  be  averred,  from  which 
notice  follows  as  a  necessary  inference.  Negligence 
arising  from  tortious  conduct  implies  the  violation  of  a 
duty  knowingly  done.  When  such  an  act  is  character- 
ized as  being  negligent,  knowledge  or  notice  is  involved, 
else  the  act  would  not  be  a  negligent  act.  It  is  for  this 
reason  that  a  general  allegation  of  negligence  is  usually 
sufficient,  for  it  includes  knowledge  on  the  part  of  the 
defendant. 

It  was  decided  by  the  Supreme  Court  in  Pittsburgh, 
etc.,  JR.  W.  Co.  V.  Adams,  105  Ind.  151  (155),  as  we 
understand  that  case,  that  a  general  allegation  of  negli- 
gence was  sufficient  to  charge  the  defendant  with  notice 
of  defective  appliances.  See  also  Louisville,  etc.,  R.  R, 
Co.  V.  Viz,  Admr.,  133  Ind.  265.  But  in  a  more  recent 
case  in  that  court,  Evansville,  etc.,  JR.  JR.  Co.  v.  Duel,  134 
Ind.  156,  being  an  action  by  the  servant  against  the 
master  for  an  injury  resulting  from  a  failure  to  furnish 
reasonably  safe  machinery  and  appliances,  it  was  held 
that  a  complaint  which  charged  that  the  injury  was  caused 
**  wholly  through  the  fault  and  negligence  of  the  defend- 
ant in  carelessly  and  negligently  using  said  unsafe  and 
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defective  engine"  was  insufl&cient  to  charge  the  master 
with  notice  of  the  defect.  The  rule  as  announced  in  the 
latter  case,  as  we  understand  it,  is  that  the  complaint 
must  aver  directly  that  the  master  had  notice  of  the  de- 
fect, or  such  facts  must  be  averred  from  which  notice 
arises  as  a  necessary  inference,  and  that  a  general  alle- 
gation of  negligence  is  not  sufl&cient  in  such  cases.  Con- 
ceding, as  we  must,  that  the  general  allegation  of  negli- 
gence does  not  cover  notice  of  the  defect  on  the  part  of 
the  defendant,  still  it  appears  that  the  cars  in  question 
were  either  loaded  by  the  defendant  or  accepted  in  the 
condition  in  which  they  were  loaded. 

The  master  was  bound  to  see  that  the  cars  were  in  a 
reasonably  safe  condition  when  supplied  to  the  plaintiff. 

The  complaint  states  a  good  cause  of  action  based 
upon  the  improper  manner  in  which  the  coal  was  loaded. 

Judgment  afl&rmed  at  the  cost  of  appellant. 

Gavin,  J.,  and  Davis,  J.,  concur  in  the  result. 

Ross,  J.,  absent. 

Filed  April  5, 1894. 

On  Petition  for  a  Rehearing. 

Per  Curiam. — When  this  cause  was  originally  pre- 
sented no  point  was  made  concerning  the  relation  of  fel- 
low-servants. By  failing  to  make  that  point  it  must  be 
deemed  waived.  A  rehearing  will  not  be  granted  for  a 
cause  not  presented  in  the  first  instance. 

The  petition  is  therefore  overruled. 

Filed  Feb.  8, 1895. 
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No.  1,447. 

Adams,  Sheriff  of  Monroe  County,et  al.  v,  Hessian. 

Rbplbvin. — Property  Claimed  as  Exempt  from  Execution. — Befusal  to 
Set  Same  Off  to  Defendant,— Mortgaged  Property  .—Where  the  judg- 
ment defendant,  after  levy  and  before  sale,  presented  to  the  sheriff 
a  schedule  of  all  his  property  of  every  description  whatever,  and 
demanded  that  the  property  described  in  the  complaint  be  set  off  to 
him  as  exempt  from  execution,  and  the  property  was  appraised  ac- 
cording to  law,  but  the  sheriff  refused  to  set  the  same  off  to  such 
defendant,  he  being  a  householder  and  entitled  to  such  exemption, 
the  judgment  defendant  may  replevy  the  same.  The  fact  that  the 
property  was  mortgaged  did  not  deprive  defendant  of  the  right  to 
have  the  same  exempted. 

Shebipf's  Salb. — Notice  ofBtcorded  Mortgages. — Presumption  of  Duty 
Performed. — ^The  sheriff  is  bound  to  take  notic^  of  recorded  mort- 
gages, and  he  must  require  the  purchaser  fo  comply  with  the  con- 
ditions thereof  before  placing  him  in  possession,  and  in  that  regard 
it  will  be  presumed  that  the  sheriff  did  his  duty. 

From  the  Monroe  Circuit  Court. 

J.  R.  East  and  R.  O.  Miller,  for  appellants. 

A.  M.  Cunning  and  H.  A.  Lee,  for  appellee. 

ff 

LoTZ,  J. — ^This  was  an  action  to  recover  the  possession 
of  certain  personal  property,  brought  by  the  appellee 
against  the  appellants.  The  facts  as  found  by  the  court 
are  briefly  as  follows:  The  appellant  HoUenbeck  recov- 
ered a  judgment  in  the  Monroe  Circuit  Court  against  the 
appellee  and  another.  The  cause  of  action  on  which  it 
was  based  grew  out  of  a  contract.  A  writ  of  execution 
was  issued  on  said  judgment  and  came  into  the  hands 
of  the  appellant  Adams  as  sheriff  of  said  county,  who 
levied  upon,  and  took  into  his  possession,  the  prop- 
erty in  controversy.  The  appellee  being  a  resident 
householder,  and  entitled  to  the  benefit  of  the  exemption 
laws,  after  the  levy  and  before  sale,  presented  to  the 
sheriff  a  schedule  of  all  his  property  of  every  description 
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whatever,  and  demanded  that  the  property  described  in 
the  complaint  be  set  off  to  him  as  exempt  from  execu- 
tion. The  property  was  appraised  as  required  by  l^,w, 
but  the  sheriff  refused  to  set  the  same  off  to  appellee. 
At  the  time  of  the  levy,  there  was  a  chattel  mortgage 
upon  the  property  for  the  sum  of  $1,000,  executed  by 
the  appellee  to  George  A.  Woodford  &  Co.  This  mort- 
gage was  duly  recorded,  and  provided  that  upon  the 
breach  of  conditions  therein  the  property  should  become 
the  absolute  property  of  Woodford  &  Co.  The  court 
found  that  there  was  a  breach  of  conditions,  but  there 
is  no  finding  that  Woodford  &  Co.  ever  exercised  their 
right  to  take  possession,  or  claimed  the  property  under 
the  conditions  broken.  The  value  of  the  property  was 
found  to  be  $325.  There  is  a  finding  that  the  sheriff 
duly  advertised,  and  sold  the  property  under  the  levy, 
and  that  the  appellant  HoUenbeck  became  the  purchaser 
thereof  for  the  sum  of  $230,  but  there  is  no  finding  that 
the  property  was  not  in  existence,  or  could  not  be  re- 
turned to  the  rightful  owner  at  the  time  of  the  trial.  The 
court  rendered  judgment  directing  the  return  of  the 
property  and  $25  damages  for  the  detention,  or  in  lieu 
thereof,  that  the  appellee  have  personal  judgment  against 
both  of  the  defendants  for  the  value  of  the  property. 

Several  errors  are  assigned,  but  the  only  one  discussed 
by  appellant's  counsel  is  the  overruling  of  the  motion 
to  modify  the  judgment.  Whatever  other  errors  may 
exist  in  the  judgment  and  proceedings  they  are  waived 
by  a  failure  to  present  them. 

The  motion  to  modify  requested  the  court  to  render 
judgment  for  nominal  damages  only.  The  contention  is 
that  appellee's  interest  in  the  goods  was  only  the  equity 
of  redemption  from  the  mortgage  of  $1,000;  that  this 
equity  of  redemption  was  the  only  thing  the  sheriff  could 
levy  on  and  sell;  that  this  was  of  no  value,  and  that  there- 
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: . — — 

fore  only  a  nominal  personal  judgment  should  be  ren- 
dered.  Goods  and  chattels  mortgaged  or  pledged  as  se- 
curity for  a  debt  may  be  sold  on  execution  subject  there- 
to, but  the  purchaser  is  not  entitled  to  the  possession 
until  he  complies  with  the  conditions  of  the  mortgage  or 
pledge.     Section  734,  R.  S.  1894. 

The  sheriff  is  bound  to  take  notice  of  recorded  mort- 
gages, and  it  is  his  duty  to  require  the  purchaser  to  com- 
ply with  the  conditions  of  the  mortgage  before  placing 
him  in  possession.  Collins  v.  State,  ex  rel.,  3  Ind.  App. 
542. 

There  is  no  finding  that  the  sheriff  did  not  require  the 
purchaser  to  comply  with  the  conditions  of  the  mort- 
gage. In  the  absence  of  such  finding,  the  presumption 
will  be  indulged  that  the  oflScer  did  his  duty  and  that 
he  realized  from  the  sale  the  sum  of  $230.  If  he  did  so, 
the  appellants  would  not  be  entitled  to  have  the  judgment 
reduced  to  a  mere  nominal  personal  judgment.  But 
aside  from  this  the  appellee,  under  the  findings,  was  en- 
titled to  have  the  property  set  off  to  him  as  exempt  from 
execution.  The  fact  that  it  was  mortgaged  did  not  de- 
prive him  of  this  right.  The  appellants  were  in  the 
wrong  in  retaining  the  possession  of  the  property  under 
the  circumstances.  They  can  not  shield  themselves  be- 
hind a  condition  broken  of  the  mortgage,  for  that  is  a 
privilege  personal  to  the  mortgagee  alone.  A  privilege 
of.  which  he  may  or  may  not  avail  himself,  and  cer- 
tainly can  not  be  invoked  by  one  who  is  not  a  party  to 
the  mortgage. 

Judgment  affirmed. 

Filed  Jan.  31, 1895. 
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No.  1,270. 

The  Western  Union  Telegraph  Company  v.  Strate- 
meier. 

Appellate  Court  Practice. — Appellate  Court  toill  not  Bevieto  its  DeciS" 
ion  on  Subsequent  Appeal, — Where  the  appellate  tribunal  has  passed 
upon  the  sufficiency  of  a  paragraph  of  pleading,  it  will  not  review 
such  decision  on  a  subsequent  appeal. 

Damages. — Excessive. — Failure  to  Deliver  Telegram, — That  the  dam- 
ages assessed  for  failure  to  deliver  telegram  announcing  death  of 
member  of  family  are  not  excessive,  see  opinion. 

Special  Finding. — Instructions  to  Jury, — Harmless  Error. — Where  a 
special  finding  is  requested,  the  giving  of  an  instruction  which  could 
not  have  affected  the  verdict  was  harmless. 

Same. — Sufficiency  of  Finding. — As  Strong  as  Pleading, — Where  a  plead- 
ing has  been  held  good  on  demurrer,  and  the  facts  found  are  as 
strong  as  they  are  pleaded,  the  finding  is  sufficient. 

From  the  Ripley  Circuit  Court. 

/.  M.  Butler,  A,  H,  Snow  and  /.  M.  Butler,  Jr. ^  for  ap- 
pellant. 

C  K.  Bagot  and  /.  H.  Connelly,  for  appellee. 

Davis,  J. — ^This  cause  is  here  for  the  second  time. 
Western  Union  Tel,  Co,  v.  Stratemeier,  6  Ind.  App.  125. 
There  has  been  no  change  in  the  issues  since  that  de- 
cision, except  the  third  paragraph  of  the  answer  and  the 
seventh  paragraph  of  the  reply  were  withdrawn  before 
the  last  trial.  The  facts  are  so  fully  stated  in  the  opinion 
cited  that  it  is  not  necessary  to  repeat  them  here. 

The  errors  assigned  are: 

1.  The  overruling  of  the  demurrer  to  the  fourth  para- 
graph of  reply. 

2.  The  overruling  of  appellant's  motion  for  a  new 
trial. 

3.  The  overruling  of  appellant's  motion  for  a  venire 
de  novo. 


1 


602         APPELLATE  COURT  OF  INDIANA. 

The  Western  Union  Telegraph  Company  v.  Stratemeier. 

4.  The  overruling  of  appellant's  motion  for  judgment 
and  sustaining  appellee's  motion  for  judgment. 

It  is  conceded  that  the  fourth  paragraph  of  the  reply 
referred  to  in  the  assignment  of  errors  and  discussed  by 
counsel,  is  the  same  paragraph  of  reply  referred  to  in  the 
former  opinion  hereinbefore  cited  as  the  third  para- 
graph. This  court  then  held  the  paragraph  in  question 
sufficient,  and  we  can  not,  on  this  appeal,  review  that 
decision. 

Counsel'  insist  that  the  damages,  five  hundred  dollars, 
awarded  by  the  jury,  are  excessive.  In  answer  to  this 
we  quote  the  language  of  Judge  Reinhard,  in  Western 
Union  Tel.  Co.  v.  Newhonse,  6  Ind  App.  442,  as  follows: 

"Damages  for  mental  anguish  being  recoverable,  the 
proper  amount  to  be  assessed  is  a  matter  that  must  neces- 
sarily be  left  largely  to  the  sound  judgment  of  the  jury, 
under  the  directions  of  the  court.  We  can  not  say  that 
$400  was  too  much  in  the  present  case,  or  that  such  an 
amount,  under  the  facts  of  this  case,  appears  to  be  the 
result  of  prejudice,  partiality  or  corruption  on  the  part 
of  the  jury,  and  which,  at  first  blush,  impresses  one  as 
outrageous  and  excessive." 

Counsel  insist  that  the  special  verdict  is  not  sustained 
by  sufficient  evidence.  We  have  carefully  read  the  record 
and  quote  with  approval  what  was  said  by  Judge  Crum- 
PACKER  in  his  opinion  on  the  former  appeal,  as  follows: 

'*  Indeed  every  essential  proposition  necessary  to  sup- 
port  the  judgment  is  fairly  authorized  by  the  evidence, 
and  the  judgment  can  not  be  disturbed  upon  this  assign- 
ment.*'     Western  Union  Tel.  Co.  v.  Stratemeier,  supra. 

Counsel  contend  that  the  court  erred  in  giving  general 
instructions  after  a  special  verdict  had  been  requested. 
Particular  reference  in  this  connection  is  made  to  the 
eleventh  instruction.  This  instruction  is  in  substance 
and  to  the  effect  that  if  the  facts  set  out  in  the  fourth 
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paragraph  of  the  reply  ware  satisfactorily  established  by 
the  evidence  it  was  not  necessary  to  find  the  facts  averred 
in  the  second  paragraph  of  the  answer.  In  other  words, 
the  facts  pleaded  in  the  second  paragraph  of  the  answer 
were  recognized  throughout  the  trial  as  sufficient,  if  not 
avoided,  to  constitute  a  complete  bar  to  the  action,  but 
the  court  instructed  the  jury  that  this  defense  was  not 
available  in  behalf  of  appellant,  if  the  estoppel  pleaded 
in  the  fourth  paragraph  of  the  reply  was  proven.  Inas- 
much as  the  jury  found  and  returned,  in  their  special 
verdict,  the  facts  constituting  the  estoppel,  as  pleaded  in 
the  fourth  paragraph  of  the  reply,  we  fail  to  see  how 
appellant  was  injured  by  the  failure  to  find  the  facts 
pleaded  in  the  second  paragraph  of  its  answer.  If  the 
instruction  had  not  been  given,  and  the  facts  pleaded  in 
the  answer  had  been  fully  found  in  favor  of  appellant, 
the  final  result,  in  the  light  of  the  other  facts  found  in  the 
verdict,  would  inevitably  have  been  the  same. 

Counsel  next  insist  that  the  motion  for  a  venire  de 
novo  should  have  been  sustained,  because  the  special 
verdict  is  so  defective,  uncertain,  and  ambiguous,  that  no 
judgment  can  be  rendered  thereon.  The  point  made  in 
argument  is  that  the  verdict  fails  to  state  with  sufficient 
clearness  the  facts  which  are  claimed  to  estop  appellant 
from  setting  up  its  defense  of  exemption  from  liability. 
The  facts  found  in  the  verdict  are  fully  as  strong  as  they 
are  pleaded  in  the  reply,  and  if  the  reply  is  good  as 
against  the  demurrer  the  verdict  is  sufficient,  on  this 
point,  so  far  as  the  motion  for  a  venire  de  novo  is  con- 
cerned. 

Counsel  also  contend  that  the  court  erred  in  overrul- 
ing appellant's  motion  for  judgment,  because  the  special 
verdict  fails  to  find  the  facts  alleged  in  the  second  para- 
graph of  the  answer.  As  we  have  seen,  if  it  was  con- 
ceded that  the  facts  were  true  as  alleged  in  the  second 
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paragraph  of  the  answer,  the  result  would  be  the  same- 
What  we  have  heretofore  said  in  discussing  the  instruc- 
tions disposes  of  this  question. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  Jan.  11,  1895. 


1,396. 
KiBLER,  Administrator,!;.  Pottkr. 

Decedent's  Estate. — Evidence, — Declarations  of  Claimant  in  Presence 
of  Decedent. — Conclusiveness  of  Witnesses  Statement  as  to  Presence  of 
Deceased.— ^i^here  a  witness  on  behalf  of  the  estate  testifies  to  a 
conversation  had  between  him  and  the  claimant,  in  the  presence  of 
the  decedent,  the  statute  makes  the  evidence  of  the  witness  con- 
clusive as  to  the  presence  of  the  deceased,  and  that  fact  can  not  be 
rebutted. 

From  the  Tipton  Circuit  Court. 

F.  M.  Butler y  for  appellant. 

jR.  B,  Beauchamp  and  W.  W.  Mount,  for  appellee. 

Gavin,  J. — ^The  appellee  filed  a  claim  upon  two  notes 
executed  by  appellant's  decedent  and  recovered  thereon. 
Upon  the  trial  the  appellant  proved,  by  one  Lawley,  cer- 
tain statements  made  by  appellee  to  him  in  the  presence 
of  the  deceased  and  at  the  time  of  her  acquiring  an  in- 
terest in  the  deceased's  business  by  virtue  of  a  contract 
then  executed.  The  appellee,  in  rebuttal,  was  placed  upon 
the  stand  and  permitted  to  testify  to  a  conversation  with 
the  witness  about  the  same  subject-matter,  but  of  an  en- 
tirely different  purport  and  wholly  inconsistent  with  that 
recounted  by  him,  which,  she  says,  occurred  immedi- 
ately after  the  business  transaction  above  referred  to,  and 
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after  the  decedent  had  gone  away  and  was  no  longer  pres- 
ent. 

The  correctness  of  this  ruling  is  properly  presented  for 
our  consideration.  Davee  v.  State  ex  rel.,  7  Ind.  App. 
71;  Giah  v.  Oiah,  7  Ind.  App.  104. 

Section  506,  R.  S.  1894,  being  section  498,  R.  S.  1881, 
if  standing  alone,  clearly  disqualifies  the  claimant  in 
such  suits  against  estates  from  testifying  as  to  matters 
occurring  during  the  lifetime  of  the  deceased;  but  sec- 
tion 508,  R.  S.  1894,  section  500,  R.  S.  1881,  contains 
this  provision:  '*0r  if  any  witness  shall,  on  behalf  of 
the  executor,  administrator,  or  heirs,  testify  to  any  con- 
Tersation  or  admission  of  a  party  to  the  suit,  his  assignor 
or  grantor,  as  having  been  had  or  made  in  the  absence 
of  the  deceased;  then  the  party  against  whom  such  evi- 
dence is  adduced,  his  assignor  or  grantor,  shall  be  com- 
petent to  testify  concerning  the  same  matter.''  Upon 
this  latter  section  counsel  rely  to  sustain  the  position  of 
the  trial  court,  which  allowed  the  evidence  to  go  to  the 
jury,  with  an  instruction  to  disregard  it  unless  they  found 
that  the  conversation  occurred  in  the  absence  of  the  de- 
cedent. 

Counsel  urge  that  unless  the  claimant  be  heard  upon 
this  question,  a  dishonest  witness  may,  by  locating  the 
conversation  in  the  presence  of  the  decedent,  wrongfully 
close  the  mouth  of  the  claimant.  On  the  other  hand  it 
is  urged  with  about  equal  force  that  if  the  claimant  is 
permitted  to  speak,  a  dishonest  one  may  locate  the  con- 
versation in  the  absence  of  the  decedent,  and  thus 
wrongfully  obtain  the  benefit  of  his  own  testimony. 
That  there  is  opportunity  for  the  consummation  of  a 
wrong  under  either  rule,  is  plain.  The  legislature,  how- 
ever, has,  as  it  seems  to  us,  cleared  the  way  for  the  courts 
and  prescribed  the  circumstances  upon  which  the  claim- 
ant's right  to  testify  depends,  and  that  is  when  the  wit- 
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ness  testifies  to  a  conversation  ''as  having  been  had  in 
the  absence  of  the  deceased."  The  statute  makes  the 
evidence  of  the  witness  conclusive  as  to  the  presence  of 
the  deceased.  In  the  case  in  hand,  the  witness  testifies 
that  the  deceased  was  present.  It  seems  to  us  that  the  lan- 
guage of  the  statute  is  plain  and  unambiguous,  and  should 
be  followed. 

There  are  several  cases  in  which  this  provision  of  the 
statute  has  been  considered.  Cooper  v.  Cooper,  86  Ind. 
75;  Martin  v.  Martin,  118  Ind.  227;  Copeland  v.  Kooniz, 
Admr.,  125  Ind.  126;  Nelson,  Admr.,  v.  Masterton,  2  Ind. 
App.  524. 

In  none  of  these  cases,  however,  nor  in  any  other  to 
which  our  attention  has  been  called,  has  the  right  of  the 
claimant  to  dispute  the  statement  of  the  witness  con- 
cerning the  presence  of  the  decedent  been  presented  or 
determined. 

As  we  have  held,  the  letter  of  the  law  is  against  the 
claimant,  and  it  has  not  been  the  policy  of  the  courts  to 
open  by  construction  the  doors  against  estates,  but  rather 
the  contrary.  Hudson  v.  Houser,  Admr,,  126  Ind.  309: 
Larch  v.  Goodacre,  126  Ind.  224. 

In  our  judgment,  the  trial  court  erred  in  permitting 
appellee  to  testify. 

Judgment  reversed  with  instructions  to  sustain  the 
motion  for  new  trial. 

Filed  Jan.  15, 1805. 
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Daxaobs. — Excavation  in  Public  Alley. — Violation  of  Ordinance. — Prox- 
imate Cause  of  Injury. — Where  a  trench  is  excavated  in  a  public  al- 
ley for  the  purpose  of  tapping  a  public  sewer  in  violation  of  a  city- 
ordinance,  one  whose  horse,  in  passing  along  the  alley,  steps  into 
the  excavation  and  is  injured,  can  not  recover  therefor  by  reason  of 
the  violation  of  the  ordinance,  such  breach  of  duty  not  being  a  prox- 
imate cause  of  the  injury. 

Same.— Bight  of  Abutting  Owner  to  Dig  Trench  in  Alley,— -Consent  of 
Municipal  Authorities.— Ordinance  Prohibiting  Excavation. — Proof  of. 
— An  abutting  property-owner  may  dig  a  trench  in  a  public  alley 
for  the  purpose  of  making  a  sewer  connection  without  the  consent 
of  the  municipal  authorities,  unless  there  is  an  ordinance  to  the  con- 
trary, and  the  existence  of  the  ordinance  must  be  made  to  appear 
by  the  party  having  the  burden  of  proof. 

Same. — Negligence. — Independent  Contractor. — Where  one  person  lets  a 
contract  to  another  to  do  a  particular  work,  reserving  to  himself  no 
control  over  the  manner  in  which  the  work  shall  be  performed,  ex- 
cept that  it  shall  conform  to  a  particular  standard  when  completed, 
he  is  not  liable  for  any  injury  which  may  occur  to  others  by  reason 
of  any  negligence  of  the  contractor. 

Same. — Bespondeat  Superior. —  When  Does  Not  Apply. — Case  Stated. — 
Where  A.  grants  to  his  neighbor,  B.,  a  license  to  connect  with  the 
former's  private  sewer — a  work  neither  dangerous  nor  a  nuisance — 
and  B.  employs  C.  to  do  the  work,  the  relation  between  A.  and  C. 
does  not  admit  of  the  application  of  the  rule  respondeat  superior. 

From  the  Vigo  Circuit  Court. 

P.  M.  Foley ^  J.  C.  Foley  and  I.  N.  Pierce,  for  appel- 
lant. 

T.  W.  Harper,  J.  G.  McNutt  and  C.  McNutt,  for  ap- 
pellees. 

Reinhard,  J. — Zimmerman  sued  Jacob  Baur,  Charles 
Baur,  Herman  Moench, George  Moench,  Charles  Moench, 
Bertha  Moench,  Lilly  Moench  and  Andrew  Farnham  for 
damages  for  an  injury  to  a  team  of  horses  sustained  from 
the  alleged  negligence  of  said  parties  in  connection  with 
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the  construction  of  a  sewer  in  the  city  of  Terre  Haute. 
The  complaint  is  in  three  paragraphs.  It  appears  from 
the  averments  in  the  first  paragraph  of  the  complaint, 
that  Jacob  and  Charles  Baur  were  the  owners  and  man- 
agers of  a  stable  for  feeding  and  keeping  horses  on  the 
south  end  of  lot  54,  in  Rose's  addition  to  the  city  of 
Terre  Haute,  and  had  contracted  with  Zimmerman  to 
keep  his  buggy  and  ''a  match  team  of  fine  blooded 
horses,  trained  and  noted  for  their  gait  and  speed  as 
trotters  and  travelers,'*  each  of  which  was  of  the  value 
of  $1,500,  at  said  stable,  and  to  feed  the  said  horses 
therein,  and  allow  him,  at  reasonable  hours,  to  drive 
them  into  and  out  of  said  stable  at  the  south  door  thereof, 
at  the  rate  of  $50  per  month;  that  in  order  to  go  into 
and  out  of  said  stable  to  Seventh  street,  in  said  city,  and 
westward  of  said  stable,  it  was  necessary  for  Zimmer- 
man, the  appellant,  to  pass  in  and  out  of  the  door  on 
the  south  side  of  said  stable  to,  over,  and  along  an  alley 
in  said  city  running  east  and  west  and  along  the  south 
side  of  said  stable  to  Seventh  street,  said  alley  being  a 
public  alley  of  and  in  said  city;  that  the  appellees 
Moench  were  lilso  the  owners  of  a  lot  located  seventy-five 
rods  west  of  said  stable,  the  south  end  of  which  fronts 
on  said  alley;  that  all  of  said  parties  ( the  defendants  be- 
low), being  desirous  of  letting  and  obtaining  the  build- 
ing and  construction  of  a  sewer  from  the  south  end  of 
the  Moench  lot  eastward  and  through  said  alley  to  and 
in  front  of  the  said  stable,  did  then  and  there  dig  said 
sewer  to  a  depth  of  four  feet  and  a  width  of  two  feet 
along  the  whole  of  said  distance;  that  in  the  digging  and 
constructing  of  said  sewer,  they  negligently  and  care- 
lessly dug  and  constructed  the  same  in  front  of  and  near 
to  the  said  stable,  so  that  the  same  was  left  insecurely 
filled  and  packed,  but  apparently  safe,  secure  and  filled, 
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as  it  appeared  on  the  surface  of  the  ground  and  earth. 
Then  follow  allegations  that  appellant  drove  his  horses 
out  of  the  stable  and  along  the  public  alley »  and  that 
while  so  driving  them,  one  of  the  horses  stepped  into  the 
excavation  so  left  insecurely  filled  and  packed  as  afore- 
said, whereby  said  horse  was  permanently  injured,to  the 
appellant's  damage.  It  is  also  averred  that  the  appel- 
lant was  without  fault. 

The  second  paragraph  is  the  same  as  the  first,  except 
that  instead  of  charging  the  defendants  with  negligently 
digging  the  sewer  so  that  it  was  left  insecurely  packed 
and  filled,  but  apparently  safe,  it  is  charged  ''that  io.the 
digging,  construction  and  making  of  said  sewer  the  de- 
fendants, without  the  permission  of  the  city  of  Terre 
Haute,  wrongfully  and  unlawfully  constructed  and  dug 
the  same  in  and  through  said  alley  in  front  of  and  near  to 
the  said  stable,  so  that  the  same  was  left  insecurely  filled 
and  packed,  but  apparently  safe  and  secure,  as  the  same 
appeared  on  the  surface  of  the  ground  and  earths* ' 

The  third  paragraph  is  the  same  as  the  first,  except  as 
to  the  charge  of  negligence,  which  is  as  follows: 

''That  on  the  21st  day  of  September,  1880,  the  com- 
mon council  of  the  city  of  Terre  Haute  passed  and 
adopted  an  ordinan-ce  in  relation  to  the  public  sewers  of 
the  said  city;  that  said  ordinance  ever  since  has  been 
and  is  now  in  full  force  and  effect;  that  section  four  of 
said  ordinance  is  in  the  words  and  figures  as  follows ^  to 
wit: 

*'  'Right  to  drain.  (Sec.  4. )  Any  person  having  the 
right  to  tap  any  public  sewer,  who  shall,  by  means  of 
pipes  or  other  communication,  drain  the  cellar  or  vaults 
situated  upon  the  property  adjacent  to  their  own^  shall, 
upon  conviction  thereof  before  the  mayor,  be  fined  in 
any  sum  not  exceeding  $100,  and  upon  a  second  con- 
VoL.  11—39 
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viction  for  the  same  offense,  shall  be  debarred  from  the 
further  right  to  drain  into  said  sewer.' 

''That  on  the  17th  day  of  August,  1889,  the  defend- 
ants, the  said  Baurs,  having  the  right  to  tap  a  public 
sewer  of  said  city,  did  so  tap  a  public  sewer  of  said  city, 
and  did  connect  therewith  and  drain  and  run  therein  a 
private  sewer,  of  which  the  defendants,  the  Baurs,  were 
the  owners  and  controllers,  and  for  the  purpose  of  drain- 
ing the  cellar  and  vaults  upon  their  property  of  their  co- 
defendants,  the  said  Moenchs,  said  property  being  ad- 
jacent to  the  said  property  of  said  defendants  Baurs,  all 
of  said  defendants,  without  the  permission  of  the  city  of 
Terre  Haute,  wrongfully  and  unlawfully,  and  for  the 
wrongful  and  unlawful  purpose  of  drainingthe  cellar  and 
vaults  of  the  defendants  Moench,  as  aforesaid,  did,  on 
the day  of ,  1889,  construct  and  dig,  and  al- 
lowed, permitted,  and  advised  the  construction  of  a  pipe 
sewer  from  the  south  end  of  said  lot  so  owned  by  the 
defendants  Moench,  eastward  and  along  said  alley  to  and 
in  front  of  said  stable.'* 

The  action  was  subsequently  dismissed  as  to  Farnham. 
The  other  defendants  answered  in  three  paragraphs,  the 
first  of  which  was  the  general  denial. 

The  second  paragraph  of  the  answer  was  by  all  the  re- 
maining defendants,  and  is  as  follows: 

"Defendants,  for  further  answer  and  cause  of  defense 
to  each  paragraph  of  plaintiff's  complaint,  say  that  the 
said  defendants  Moenchs  contracted  with  one  Andrew  M. 
Farnham,  a  careful,  experienced  and  competent  builder 
of  sewers,  to  dig  the  trench  and  build  the  said  sewer,  and 
to  do  all  necessary  work  in  tapping  the  sewer  mentioned 
in  the  complaint,  and  to  furnish  all  the  necessary  ma- 
terials and  labor  in  constructing  said  sewer  for  said 
Moenchs;  that  defendants  Moenchs  agreed  to  pay  the  de- 
fendant Farnham  therefor  the  sum  of  sixty  dollars;  that 
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the  said  Farnham  did  furnish  the  materials  and  labor 
for  the  construction  of  said  sewer  for  said  Moenchs,  and 
personally  superintended  the  building  thereof;  that 
neither  of  these  defendants  had  anyxjontrol  of  the  build- 
ing of  said  sewer,  either  in  person  or  by  agent,  but  that 
the  said  sewer  so  built  by  said  Farnham  was  delivered  to 
the  said  Moenchs  completed  for  said  sum  of  sixty  dol- 
lars, and  defendants  say  that  the  alleged  injury  to  plain- 
tiff's horse  was  caused  by  the  negligence  of  the  said  Farn- 
ham or  the  men  employed  by  him.     Wherefore,"  etc. 

The  third  paragraph  is  the  separate  answer  of  Jacob 
Baur  and  Charles  Baur,  and  is  as  follows:  ''The  defend- 
ants, Jacob  and  Charles  Baur,  for  their  third  and  sepa- 
rate answer  herein  to  each  paragraph  of  complaint,  say 
that  at  the  time  alleged  in  the  complaint  the  said  Baurs, 
with  several  other  persons,  were  the  owners  of  a  private 
sewer  in  the  city  of  Terre  Haute,  which  said  private 
sewer  ran  through  the  alley  in  the  rear  of  lot  54,  in 
Rose's  addition  to  the  city  of  Terre  Haute;  that  their  co- 
defendants,  Herman,  George,  Charles,  Bertha  and  Lilly 
Moench,  being  desirous  of  building  a  private  sewer  for 
their  own  exclusive  benefit,  and  being  desirous  of  having 
a  convenient  outlet  for  said  sewer,  and  being  desirous  of 
tapping  the  said  sewer  of  the  said  Baurs  and  others,  paid 
to  the  said  owners  of  said  sewer,  including  said  defend- 
ants Baur,  the  sum  of  $35,  in  consideration  of  which 
the  said  Baurs  and  the  other  owners  of  said  sewer  orally 
granted  to  the  said  Moenchs  the  right  and  privilege  of 
tapping  said  sewer  at  a  point  in  said  alley  in  the  rear  of 
said  lot  54,  and  at  a  point  on  said  lot  so  owned  by  said 
defendants  Baur;  that  further  than  this  the  said  defend- 
ants Baur  had  nAihing  whatever  to  do  with  the  sewer 
built  by  the  said  Moenchs  or  with  the  tapping  of  said 
sewer  owned  by  said  Baurs  and  others,  or  with  the  alleged 
negligent  conduct  set  forth  in  the  complaint." 


612        APPELLATE  COURT  OF  INDIANA, 

Zimmerman  v,  Baur  et  al. 

Then  follow  allegations  substantially  the  same  as  those 
of  the  second  paragraph  of  answer,  that  the  Moenchs 
employed  Farnham,  who  was  an  independent  contractor, 
and  had  the  sole  supervision  of  the  building  of  said 
sewer. 

A  several  demurrer  was  filed  to  the  second  and  third 
paragraphs  of  the  answer,  and  overruled.  The  appellant 
having  refused  to  plead  further,  judgment  was  rendered 
in  favor  of  the  appellees,  and  the  only  errors  relied  upon 
relate  to  the  ruling  of  the  court  upon  the  demurrer  to  the 
answer. 

It  appears  that  each  paragraph  of  the  afl5rmative  an- 
swers is  addressed  to  each  paragraph  of  the  complaint. 
It  is  insisted  by  appellant's  counsel  that  the  third  para- 
graph of  the  complaint  is  clearly  bad,  and  hence  that  so 
far  as  the  answers  attempt  to  meet  this  paragraph  they 
must  be  held  sufficient  under  the  rule  that  a  bad  para- 
graph of  answer  is  good  enough  when  addressed  to  a  bad 
paragraph  of  a  complaint.     Ice  v.  Bally  102  Ind.  42. 

It  is  further  insisted  by  appellant's  counsel  that  the 
gist  of  the  negligence  charged  in  the  third  paragraph  of 
the  complaint  is  the  construction  of  the  sewer  in  viola- 
tion of  a  city  ordinance,  and  that  the  appellant  has  failed 
to  show  by  this  pleading  that  by  such  violation  the  ap- 
pellees were  guilty  of  a  breach  of  duty  which  they  owed 
to  the  appellant.  Without  deciding  whether  the  viola- 
tion of  the  city  ordinance  constitutes  the  gravamen  of 
the  charge  of  negligence  contained  in  the  third  para- 
graph of  complaint,  or  whether  the  pleading  could  be 
upheld  upon  the  other  averments  of  negligence  therein 
charged,  it  is  sufficient  for  our  purpose  to  state  that  the 
entire  complaint  contains  three  specifications  of  negli- 
gence, viz.: 

1 .  Negligently  leaving  the  sewer  excavation  insecurely 
packed  and  filled. 
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2.  Negligently  constructing  the  sewer  without  the 
permission  of  the  city. 

3.  Negligently  constructing  the  sewer  in  Yiolation  of 
the  city  ordinance. 

In  order  to  determine  whether  it  is  necessary  for  the 
answer  to  meet  the  last  specification  of  negligence >  in  or- 
der to  render  such  answer  sufficient  upon  demurrer,  it 
will  be  proper  to  ascertain  whether  such  last  si>ecifica- 
tion  of  negligence  is  itself  sufficient  to  make  a  cause  of 
action  against  the  appellees  and  in  favor  of  the  appellant, 

A  party  is,  as  a  general  rule,  entitled  to  recover  dam* 
ages  for  an  injury  resulting  from  the  negligence  of  an- 
other only  when  it  appears  that  the  person  complained 
of  has  done  or  omitted  to  do  some  act  or  acta  in  violation 
of  some  duty  owing  from  him  to  the  complaining  party, 
Hamilton  v.  Feary,  8  Ind.  App.  615;  Howe  v.  Ohmart^ 
7  Ind.  App.  32. 

It  is  not  sufficient  that  the  defendant  in  an  action  of 
negligence  was  guilty  of  a  breach  of  legal  duty  to  some- 
body or  anybody;  it  must  be  made  to  appf^ar  that  the 
duty  which  the  defendant  failed  to  perform  was  one 
legally  owing  by  the  defendant  to  the  plaintiff,  although 
of  course  the  plaintiff  may  be  only  one  of  a  large  number 
of  persons  to  whom  the  same  duty  is  owing.  This  duty 
may  arise  by  implication  of  law,  or  it  maybe  one  directly 
created  by  statute.  Among  the  duties  designated  as 
statutory  are  included  those  created  by  ordinances  of 
cities  and  towns,  as,  for  example,  where  an  ordinance 
prohibits  the  suspension  of  sign-boards  over  the  streets 
or  sidewalks,  and  an  injury  is  caused  by  the  violation  of 
such  ordinance,  the  defendant  will  be  liable  in  damages, 
though  he  used  due  care  in  constructing  and  fastening 
the  sign.  Salisbury  v.  Herchenroder ,  10t>  Mass.  458,  8 
Am.  Rep.  358. 

Ordinances  regulating  the  speed  of   trains  and   the 
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sounding  of  whistles  and  ringing  of  bells  on  locomotives 
running  in  cities  and  towns  or  other  localities,  furnish, 
perhaps,  the  most  numerous  examples  of  special  duties 
created  by  statutes,  the  breach  of  which  entitles  the  party 
injured  thereby  to  damages. 

In  determining  whether  or  not  a  right  of  action  exists 
in  one  who  has  sustained  an  injury  from  the  violation  of 
an  ordinance,  the  purpose  or  object  of  the  enactment 
must  not  be  lost  sight  of,  as  here  the  question  of  what 
may  be  considered  in  law  as  the  proximate  cause  of  the 
injury  forms  an  important  element. 

The  third  paragraph  of  the  complaint,  and  the  ordi- 
nance set  forth  therein,  plainly  contemplate  or  presup- 
pose that  the  appellees,  as  owners  of  the  property  abut- 
ting on  the  alley  in  question,  had  the  right  to  tap  a 
public  sewer  in  the  city  of  Terre  Haute,  and  this  neces- 
sarily included  the  right  to  make  the  necessary  excavation 
through  the  alley  and  connection  with  such  public  sewer 
by  means  of  a  private  sewer.  Indeed  the  pleading  under 
consideration  states  in  express  terms  that  the  defendants 
Baur,  having  the  right  to  do  so,  "did  so  tap  a  public 
sewer  of  said  city,  and  did  connect  therewith,  and  drain 
and  run  therein  a  private  sewer,  of  which  the  defendants 
Baur  were  the  owners  and  controllers.''  It  is  not 
averred  that  this  private  sewer  was  itself  constructed  by 
the  Baurs  for  the  unlawful  purpose  of  draining  the  cel- 
lar and  vaults  of  the  appellees  Moench,  and  the  presump- 
tion must  therefore  be  conclusive  that  it  was  constructed 
for  a  lawful  purpose.  The  clear  implication  is,  from  the 
averments  following  the  above,  that  the  several  defend- 
ants, with  the  special  permission  and  consent  of  the 
Baurs,  tapped  the  private  sewer  of  the  latter,  by  means 
of  a  pipe  sewer,  so  as  to  drain  the  cellar  and  vaults  of 
the  Moenchs  into  the  private  sewer  of  the  Baurs,  without 
the  permission  of  the  city.     It  is  not  shown  whether  the 
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Baur  sewer  was  in  existence  when  the  Moench  trench 
was  dug,  or  whether  both  of  these  private  drains  were 
being  constructed  simultaneously.  Assuming,  however, 
that  the  Moench  ditch,  which  is  characterized  as  the 
unlawful  one,  was  the  one  which  occasioned  the  injury 
to  the  appellant's  horse,  the  question  recurs  whether  the 
act  alleged  to  have  been  committed  by  the  several  de- 
fendants, and  which  was  forbidden  by  the  ordinance, 
created  a  right  of  action  in  the  appellant  for  damages. 

It  was  manifestly  the  intention  of  the  city,  in  enacting 
this  ordinance,  to  prohibit  the  use,  direct  or  indirect,  of 
any  public  sewer  by  persons  who  had  not  paid  their 
share  of  the  burden  of  its  maintenance  and  operation, 
and,  perhaps,  also,  to  prevent  the  overloading  of  both 
the  public  and  private  sewers  and  the  consequent  danger 
that  might  result  to  the  property  of  citizens  from  an 
overflow  of  sewerage.  These  were  the  only  mischiefs 
sought  to  be  prevented,  and  if  the  appellant  can  recover, 
it  must  be  because  he  was  injured  through  the  negligent 
or  unlawful  act  of  the  appellees,  or  some  of  them,  in 
draining  a  cellar  and  vault  situated  Upon  some  lot  adja- 
cent to  their  own.  In  other  words,  if  the  appellees,  or 
any  of  them,  owed  the  appellant  a  duty  under  the  ordi- 
nance, it  was  the  duty  of  not  draining  a  cellar  or  vault 
located  on  property  adjacent  to  their  own,  and,  as  the 
appellant  does  not  claim  to  own  any  property  which  w^as 
injured  by  such  alleged  unlawful  drainage,  it  is  not  easy 
to  see  how  he  could  have  been  injured  by  the  act  consti- 
tuting the  violation  of  the  ordinance  relied  upon. 

The  only  manner  in  which  we  can  conceive  any  in- 
jury to  have  been  sustained  as  the  proximate  result  of  a 
violation  of  the  ordinance  is  from  an  overflow  of  water 
or  other  drainage  unlawfully  conducted  into  or  over 
the  private  sewer  of  the  Baurs,  but  it  is  not  claimed 
that  appellant  sustained   any  injury  of  that  character. 
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But  to  say  that  the  ordinance  was  intended  toprotectthe 
appellant  and  others  who  might  have  occasion  to  use  the 
alley  as  a  driveway,  against  such  an  accident  as  befell 
his  horse,  would  be,  to  our  minds,  a  far-fetched  and  un- 
warranted construction. 

•  In  Williams  v.  Chicago,  etc.,  R.  W.  Co,  (111.),  26  N. 
E.  Rep.  661,  the  action  was  for  injury  resulting  from  the 
alleged  negligence  in  sounding  the  whistle  or  ringing  the 
bell,  as  required  by  statute,  alleged  to  have  been  sus- 
tained by  a  farmer  who  was  plowing  in  a  field  near  the 
crossing  where  the  whistle  was  required  to  be  sounded 
and  the  bell  rung.  It  was  held  that  the  action  would 
not  lie.  The  court  said:  ''In  order  to  justify  a  recov- 
ery, it  is  not  sufficient  to  show  that  the  defendant  has 
neglected  some  duty  or  obligation  existing  at  common 
law  or  imposed  by  statute,  but  that  the  defendant  has 
neglected  a  duty  or  obligation  which  it  owes  to  him  who 
claims  damages  for  the  neglect." 

And  again,  it  was  said:  ''It  is  manifest  that  the 
plaintiff  in  the  present  case  did  not  belong  to  the  class 
for  whose  benefit  the  railroad  companies  are  required  to 
give  the  signal.  Unquestionably,  the  defendant  neg- 
lected no  duty  which  it  owed  to  the  plaintiff,  under  the 
circumstances  set  up  in  the  declaration.  Plaintiff  was 
not  traveling  upon  the  highway,  either  at  the  crossing 
or  before  reaching  the  crossing.*  He  was  not  even  upon 
a  highway  running  parallel  with  the  track.  He  was 
plowing  on  the  farm  near  the  railroad  right  of  way." 

The  Supreme  Court  of  Kansas  made  similar  holdings 
in  cases  where  one  traveling  upon  another  road  or  street 
than  that  where  the  engine  was  to  cross  claimed  to  have 
suffered  injury  by  reason  of  the  failure  of  the  railroad 
company  to  sound  the  whistle  of  its  running  engine,  as 
it  was  required  to  do  by  statute.     Clark  v.  Missouri  Pac. 
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R.  W.  Co.  (Kan.),  H  Pac.  Rep.  134;  Missouri  Pac.  R. 
W.  Co.  V.  Pierce,  33  Kan.  61. 

In  the  latter  case,  the  court  used  this  language:  *'The 
purpose  of  the  Legislature  in  requiring  this  warning  to 
be  given  before  reaching  a  highway,  is  manifestly  to 
afford  protection  to  persons  or  property  that  may  be  upon, 
or  passing  over  such  highway  and  therefore  the  omis- 
sion of  the  company  to  comply  with  this  statutory  re- 
quirement can  not  be  held  to  be  negligence  as  to  any  in- 
jury done  except  at  the  crossing  of  the  particular  high- 
way for  which  the  whistle  is  required  to  be  sounded. 
The  company  owed  no  duty  under  this  statute  to  parties 
crossing  Locust  street,  within  the  limits  of  Paola,  which 
is  a  city  of  the  second  class.'' 

To  the  same  effect,  see  Byrne  v.  New  York,  etc.,  R.  R. 
Co.,  94  N.  Y.  12. 

It  has  also  been  held  that  where  an  ordinance  is 
adopted  which  is  a  mere  police  regulation,  such  as  re- 
quires the  owner  of  a  lot  to  remove  snow  and  ice  from 
the  sidewalk  in  front  of  such  lot,  within  a  certain  time 
after  accumulation,  one  who  falls  on  account  of  the  bad 
condition  of  such  sidewalk,  owing  to  the  accumulation 
of  snow  and  ice  and  the  failure  to  remove  the  same  as 
required,  can  not  recover  damages  from  the  owner  of  the 
lot.  Moore  v,  Gadsden,  93  N.  Y.  12;  City  of  Rochester  v. 
Campbell  (N.  Y.),  25  N.  E.  Rep.  937. 

Whether  the  doctrine  enunciated  in  the  cases  last  cited 
would  be  adhered  to  in  its  full  extent  by  the  courts  of 
this  State,  we  need  not  determine,  as  we  have  here  no 
such  case  presented.  We  think  it  clear  beyond  contro- 
versy that  under  the  provisions  of  the  section  of  the  or- 
dinance relied  upon  the  appellant  had  no  right  of  action, 
and  that  consequently  no  harm  could  have  resulted  from 
any  ruling  upon  a  demurrer  addressed  to  or  intended  to 
meet  this  alleged  negligence. 
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Nor  do  we  think  it  was  necessary,  under  the  averments 
of  the  answers,  when  considered  in  connection  with 
those  in  the  several  paragraphs  of  the  complaint,  that 
any  permission  from  the  city  should  be  obtained  to  en- 
title the  appellees  to  make  the  excavation  required  to 
connect  with  the  public  sewer.  There  is  nothing  averred 
in  the  complaint,  aside  from  the  ordinance  set  out  in  the 
third  paragraph,  which  shows  that  the  appellees,  or  any 
of  them,  were  prohibited  by  ordinance  or  otherwise  from 
making  such  connection.  An  abutting  owner  does  not 
surrender  all  his  right  and  interest  in  the  soil  of  a  street 
or  alley  by  its  dedication  to  the  public.  He  is  still  the 
owner  of  the  fee  simple  to  the  center  of  such  street  or 
alley,  subject  only  to  the  easement  of  the  public.  The 
owner  of  the  servient  estate  has  a  right  to  the  temporary 
use  of  such  street  or  alley  for  many  purposes.  Thus, 
among  other  things  he  may  do  upon  such  street  or  alley 
is  the  laying  of  pipes  for  gas  and  water,  and  he  may  ex- 
cavate and  use  the  soil  for  this  and  many  other  pur- 
poses, if  it  does  not  interfere  with  the  free  use  or  passage 
over  it  by  the  public.  Halsey  v.  Rapid  Transit  St,  R.  W. 
Co,,  20  Atl.  Rep.  859;  Dillon  Munic.  Corp.  (4th  ed.), 
section  656,  a. 

In  none  of  these  instances  is  he  required  to  obtain  the 
consent  of  the  municipality  unless  the  same  be  required 
by  some  ordinance,  and  if  so  this  fact  must  be  made  to 
appear  by  the  party  upon  whom  rests  the  burden  of 
proof.  Of  course  such  owner  is  in  no  case  permitted  to 
erect  and  maintain  a  nuisance  or  do  anything  which  per- 
manently obstructs  travel  upon  any  highway,  and  he  is 
also  required,  when  reasonably  necessary,  to  place  safe- 
guards or  warning  signals  near  or  around  any  excaA-a- 
tion  or  temporary  obstruction  which  he  may  lawfully 
have  placed  in  the  highway.  But  for  the  purpose  of 
making  the  sewer  connection,  he  was  not  required  to  have 
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the  consent  of  the  city,  as  he  still  retains  his  common- 
law  interest  in  the  soil.  Elliott  Roads  and  Streets,  p.  524 
and  p.  521,  n.  3;  Lahr  v.  Metropolitan,  etc.  R.  W.  Co,, 
104  N.  Y.  268;  Tovm  of  Rensselaer  v.  Leopold,  106  Ind. 
29;  Fisher  v.  Thirkell,  21  Mich.  1;  Clark  v.  Fry,  8  Ohio 
St.  358. 

The  remaining  question  is  whether  the  averments  in 
the  first  and  second  paragraphs  of  the  answer,  showing 
that  the  negligence,  if  any,  was  that  of  an  independent 
contractor,  are  sufficient  as  a  defense  to  the  cause  of  ac- 
tion declared  upon.  It  is  sufficiently  apparent  from 
these  answers,  we  think,  that  the  excavation  and  con- 
struction of  the  private  sewer  in  the  alley  was  not  un- 
lawful in  itself. 

The  second  paragraph  of  the  answer  shows  that  the 
appellees  Moench  contracted  with  Farnham,  who,  it  is 
alleged,  was  a  careful,  experienced  and  competent  build- 
er of  sewers,  to  do  the  entire  work,  and  that  he  took 
charge  of  the  same,  and  appellees  had  nothing  to  do  with 
it.  This  was  a  sufficient  answer  to  all  the  good  aver- 
ments of  the  several  paragraphs  of  the  complaint.  Ryan 
V.  Curran,  64  Ind.  345. 

'*It  seems  to  be  settled  law  that  where  one  person  lets 
a  contract  to  another  to  do  a  particular  work,  reserving 
to  himself  no  control  over  the  manner  in  which  the  work 
shall  be  performed,  except  that  it  shall  conform  to  a 
particular  standard  when  completed,  he  is  not  liable  for 
any  injury  which  may  occur  to  others  by  reason  of  any 
negligence  of  the  person  to  whom  the  contract  is  let." 
Vincennes  Water  Supply  Co,  v.  White,  124  Ind.  376  (379). 

The  same  rule  was  declared  substantially  in  New  Al- 
bany, etc.,  Mill  V.  Cooper  J  131  Ind.  363. 

The  third  paragraph  of  the  answer,  as  we  have  seen, 
is  the  separate  answer  of  the  appellees  Baur,  and  shows 
that  theyjsimply  granted  the  appellees  Moench  the  right 
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to  tap  their  private  sewer,  and  that  the  latter  employed 
Farnham  to  do  the  work,  as  alleged  in  the  second  para- 
graph. There  being  no  right  of  action  in  the  appellant 
for  the  alleged  violation  of  the  ordinance,  and  the  conr 
sent  of  the  city  not  being  necessary  in  order  to  make  said 
connection,  and  the  excavation  and  work  not  being  in- 
trinsically dangerous,  or  a  nuisance,  the  averments  of 
this  paragraph,  that  the  appellees  Baur  had  no  con- 
nection with  the  work,  except  the  granting  of  such 
license  to  the  Moenchs,  there  was  no  such  relation  be- 
tween Farnham,  the  contractor,  and  the  said  Baurs  as 
made  the  rule  respondeat  superior  applicable.  We  are, 
therefore,  of  opinion  that  each  paragraph  of  the  affirma- 
tive answers  stated  a  valid  defense  to  that  portion  of  the 
appellant's  cause  of  action  which  was  well  pleaded  in 
any  or  all  the  paragraphs  of  his  complaint. 

Judgment  affirmed. 

Gavin,  J.,  was  absent. 

Filed  Dec.  19, 1894. 


No.  1,065. 
Beugnot  et  al.  v.  The  State,  ex  rel.  CoaIi. 

New  Trial. — Beasons  for  Should  be  Definite  and  Specific. — Appellate 
Court  Practice. — Reasons  assigned  in  a  motion  for  a  new  trial  mast 
be  sufficiently  definite  and  specific  that  on  appeal  the  error  com- 
plained of  may  be  readily  found,  so  as  not  to  impose  upon  the  court 
the  task  of  searching  the  record  for  the  alleged  errors. 

Appellate  Court  Pracjtice. — Burden  Upon  Appellant  to  Present  a  Bec- 
ord  Showing  Prejudicial  Error.— Th^  burden  is  upon  the  appellant 
to  present  a  record  which  aflirmatively  shows  the  commission  of  an 
error  by  the  court  below,  prejudicial  to  the  rights  of  appellant ;  and 
to  make  such  a  show^ing  there  must  be  no  uncertainty  or  contradic- 
tion on  that  question  on  the  face  of  the  record.  * 
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Sauk.— Case  Fairly  Tried.— When  Judgment  Will  Not  be  Beversed.— 
Where  the  case  appears  to  have  been  fairly  tried,  the  appellate  tri- 
bunal will  not  reverse  the  judgment  where  the  error  complained  of 
is  not  clearly  and  definitely  shown  on  the  face  of  the  record. 

From  the  DeKalb  Circuit  Court. 
C.  E.  Emanuel  and  W.  L.  Penfieldytov  appellants. 
/.  E.  Rose,  J.  H.  Rose  and  C.  A.  0.  McClellan^tor  ap- 
pellee. 

Ross,  C.  J. — ^The  appellee  sued  and  recovered  judg- 
ment in  the  court  below,  against  the  appellants,  on  a  retail 
liquor  dealer's  bond  executed  by  the  appellant  Joseph 
E.  Beugnot  as  principal,  and  the  other  appellants  as  his 
sureties. 

Although  the  appellants  have  assigned  a  number  of 
reasons  in  their  assignment  of  errors  for  a  reversal  of 
the  judgment  appealed  from  their  argument  is  confined, 
except  indirectly,  to  a  discussion  of  questions  only  which 
arise  under  the  fourth  assignment,  viz.:  That  the  court 
€rred  in  overruling  the  motion  for  a  new  trial. 

The  condition  of  the  record  as  it  comes  to  us  is  very 
unsatisfactory,  and  not  only  imposes  upon  the  court  con- 
siderable labor  which  would  have  been  obviated  had  the 
record  been  properly  made,  but  also  leaves  serious  doubts 
as  to  whether  or  not  the  questions  discussed  are  properly 
presented. 

Whether  this  uncertain  condition  of  the  record  is  the 
result  of  some  error  or  oversight  of  the  clerk  or  the  in- 
definiteness  of  the  original  bill  of  exceptions  is  not  dis- 
closed. 

It  is  a  settled  rule  of  both  this  court  and  of  the 
Supreme  Court  that  reasotis  assigned  in  a  motion  for  a 
new  trial  must  be  suflSciently  definite  and  specific  that 
on  appeal  the  error  complained  of  may  be  readily  found 
so  as  not  to  impose  upon  the  court  the  task  of  searching 
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the  record  for  the  alleged  error.  Knisely  v.  Hire,  2  Ind. 
App.  86;  Reese  v.  Caffee,  133  Ind.  14. 

On  appeal  to  this  court  the  burthen  is  upon  the  appel- 
lant to  present  a  record  which  affirmatively  shows  the 
commission  of  an  error  by  the  court  below,  prejudicial 
to  the  rights  of  the  appellant.  This  is  true  because  every 
reasonable  presumption  is  indulged  in  favor  of  the  cor- 
rectness of  the  rulings  of  the  lower  court.  To  present 
such  a  record  as  will  show  affirmatively  that  an  errone- 
ous ruling  adverse  to  appellant  has  been  made,  there 
must  be  no  uncertainty  or  contradiction  on  that  question 
on  the  face  of  the  record.  Otherwise  the  rule  obtains 
that  the  court's  rulings  were  right,  and  the  record  fail* 
ing  to  show  affirmatively  and  uncontradicted  that  an 
erroneous  ruling  was  made,  no  question  arises  for  re- 
view on  appeal. 

We  think  the  second  paragraph  of  the  complaint  in 
this  case  states  a  good  cause  of  action.  A  similar  com- 
plaint was  held  good  by  the  Supreme  Court  in  the  case 
of  The  State,  ex  reL,  v.  Cooper,  114  Ind.  12. 

The  reasons  in  the  motion  for  a  new  trial  based  upon 
the  rulings  of  the  court  in  giving  and  refusing  instruc- 
tions are  not  as  clear  and  definite  as  the  construction  of 
the  rules  of  the  Supreme  Court  as  announced  in  a  num- 
ber of  cases  would  sustain.  Sutherlin  v.  State,  108 
Ind.  389;  Ohio,  etc.,  R.  W.  Co.  v.  McCartney,  121  Ind. 
385. 

We  have,  however,  examined  and  considered  carefully 
all  the  instructions  given,  and  while  the  objections 
urged  by  counsel  against  some  of  them  are  plausible,  and 
had  they  been  the  only  instructions  given,  they  might 
have  been  considered  harmful,  when  they  are  considered 
in  conjunction  with  the  other  instructions  given,  we  think 
it  must  be  considered  that  their  general  tendency  was  as 
favorable  to  appellants  as  they  had  any  right  to  ask  or 
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expect.  As  to  the  rights  of  the  jury  in  considering  the 
evidence,  and  what  it  was  necessary  for  the  plaintiff  to 
prove  to  entitle  her  to  recover,  the  court  was  very  ex- 
plicit in  its  instructions.  The  instructions  on  this 
branch  of  the  case  were  plain,  easily  understood,  and  di- 
rectly applicable  to  the  evidence  admissible  under  the 
issue. 

The  case  seems  to  have  been  fairly  tried.  Under  such 
circumstances  this  court  will  not  reverse  a  judgment,  es- 
pecially when  the  ruling  complained  of  as  erroneous  is 
not  clearly  and  definitely  shown  on  the  face  of  the  record. 

The  statute  specially  provides  that  no  judgment  shall 
be  reversed  where  it  shall  appear  to  the  court  that  the 
merits  of  the  cause  under  the  issues  properly  formed 
have  been  fairly  tried  and  determined  in  the  court  be- 
low.    Section  670,  R.  S.  1894. 

The  statute  has  been  held  to  apply  in  a  number  of 
cases  where  the  question  urged  for  a  reversal  was  the 
same  as  in  this  case.  Simmon  v.  Larkin,  82  Ind.  385; 
Cassady  v.  Magher,  85  Ind.  228;  Norris  v.  Caselj  90  Ind. 
143;  LedfordY.  Ledford,  95  Ind.  283;  Stockwell  v.  Brant, 
97  Ind.  474;  Perry  v.  Makemaon,  103  Inti.  300;  Sanders 
V.  Weelburg,  Ezx.,  107  Ind.  266;  State,  ex  reL,  v.  Ruhl- 
man,  Exx.,  Ill  Ind.  17;  Woods  v.  Board,  etc.,  128  Ind. 
289. 

Judgment  affirmed. 

Filed  Jan.  29, 1895. 
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No.  1,392. 

German  Mutual  Insurancb  Compant  v.  Niewedde. 

Fire  Insurancb. — Clause  Forfeiting  Policy  if  Property  Insured  is  In- 
cumbered.  Valid, — A  provision  in  a  policy  ol  insurance  providing 
that  it  shall  he  void  if  there  is  an  incumbrance  upon  the  property 
insured  oSthe  date  of  the  issuance  of  the  policy,  is  valid. 

Same. — Enforcing  Forfeiture, — Construction, — Courts  are  averse  to  giv- 
ing effect  to  forfeitures,  and  construe  the  contract  of  insurance  most 
strictly  against  the  insurer,  resolving  all  doubts  in  favor  of  the  in- 
sured. 

Same. — Waiver  of  Terms  of  Policy, — Forfeiture,  JRule  of  Construction. — 
Valid  and  enforceable  provisions  of  a  contract  of  insurance  may  be 
waived  not  only  by  express  agreement,  but  by  the  conduct  of  the 
insurer;  and  in  determining  whether  a  harsh  and  inequitable  for- 
feiture clause  is  to  be  deemed  waived,  the  courts  generally  apply  the 
same  liberal  rule  in  favor  of  the  insured  as  governs  in  the  construc- 
tion of  the  contract  itaelf . 

&A}iR,— Incumbrance,  When  Will  Not  Avoid  Policy. —  Waiver  by  FaUure 
to  Inquire, — If  there  be  no  written  application  for  insurance,  no 
questions  asked,  no  statements  made,  and  no  knowledge  by  the  as- 
sured that  the  existence  of  the  incumbrance  on  the  property  insured 
works  a  forfeiture  of  his  insurance,  the  insurer  is  deemed  to  have 
waived  the  provision  of  the  policy  against  an  incumbrance. 

From  the  Jackson  Circuit  Court. 

jR.  Applewhite,  J.  F.  Applewhite,  A,  Seidensticker,  J. 
E,  McCullough  and  H,  N,  Spaan,  for  appellant. 

W.  If.  Endebrock,  A,  N,  Munden,  W.  K,  Marshall,  B. 
H.  Burrell  and  L.  F.  Branaman,  for  appellee. 

Gavin,  J. — ^The  appellee's  complaint  sought  to  re- 
cover for  the  loss  of  a  stock  of  goods  by  fire,  against 
which  it  was  insured  by  appellant.  The  answer  was  a 
general  denial,  and  in  addition  thereto  that  there  had 
been  a  breach  of  the  condition  of  the  policy  by  an  exist- 
ing incumbrance.  To  this  answer  appellee  pleaded  a 
waiver  of  the  condition. 

The  general  verdict  was  for  appellee,  with  various  an- 
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swers  to  interrogatories,  upon  which  judgment  was  ren- 
dered in  his  favor  over  appellant's  motion  for  new  trial. 

From  the  evidence  it  appears  that  the  appellee  made 
oral  application  for  the  policy,  no  written  application 
being  required.  The  agent  agreed  to  issue  the  policy, 
and*  the  premium  was  paid,  but  no  policy  was  then  de- 
livered, it  being  afterward  sent  by  mail.  The  appellee 
testifies  that  no  questions  were  asked  as  to  mortgages  or 
incumbrances,  and  no  statements  made  relative  thereto 
by  him;  that  he  did  not  see  the  policy  at  the  time  and 
did  not  know  a  mortgage  would  invalidate  the  pol- 
icy by  its  terms.  The  agent,  however,  testified  that 
when  a  former  policy  was  issued,  he  had  told  appellee 
that  he  was  prohibited  hf  this  company  from  taking 
mortgaged  property,  and  on  his  application  for  this  pol- 
icy he  asked  him  if  everything  was  the  same  as  before, 
and  he  said  yes. 

When  the  policy  was  issued,  the  property,  worth  about 
♦4,700,  was  subject  to  a  mortgage  for  $528,  executed 
about  a  month  before,  and  duly  recorded,  which  re- 
mained unpaid  at  the  time  of  trial,  but  appellant  had  no 
knowledge  of  its  existence  until  after  the  loss.  The  pol- 
icy contained  a  provision  of  forfeiture  if  the  property  was 
incumbered  unless  so  represented  and  expressed  in  the 
written  part  oi  the  policy. 

That  this  provision  is  valid  and  enforceable,  can  not 
be  controverted.  Bowlus  v.  Pheniz  Ins.  Co.,  133  Ind. 
106;  Continental  Ins.  Co,  v.  VanluCy  126  Ind.  410;  Con- 
iinental  Ins.  Co.y  etc.,  v.  Kyle,  124  Ind.  132;  Geiss  v. 
Franklin  Ins.  Co.,  123  Ind.  172. 

While  the  courts  are  averse  to  giving  effect  to  forfeit- 
ure clauses,  and  will  construe  the  contract  most  strictly 
against  the  company,  resolving  all  doubts  in  favor  of  the 
policy-holder,  we  are  not  authorized  to  make  a  new  con- 
VoL.  11—40 
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tract  for  the  parties,  nor  to  disregard  that  which  they 
have  themselves  created.  Continental  Ina.  Co.  v.  Van- 
lue,  supra,  and  authorities  above  cited;  Dover  Glass  Works 
Co.  V.  American,  etc.,  Co.  (Del.),  29  Atl.  Rep.  1039. 

It  is,  however,  equally  the  law  that  the  valid  and  en- 
forceable provisions  of  the  contract  may  be  waived,'  not 
only  by  express  agreement,  but  by  the  conduct  of  the 
company.  Evans  v.  Queen  Ins.  Co.,  5  Ind.  App.  198; 
Home  Ins.  Co.,  etc.,y.  Marple,  1  Ind.  App.  411;  Sweetser 
V.  Odd  Fellows,  etc. ^  Assn.,  117  Ind.  97;  Havens  v.  Home 
Ins.  Co.,  Ill  Ind.  90. 

In  determining  whether  a  harsh  and  inequitable  for- 
feiture clause,  such  as  we  have  here,  is  to  be  deemed 
waived,  the  courts  have  generally  applied  the  same  lib- 
eral rule  in  favor  of  the  insured  as  governs  in  the  con- ' 
struction  of  the  contract  itself. 

That  knowledge  of  the  fact  which,  by  its  terms,  would 
avoid  the  policy,  is  a  waiver  of  such  provision,  is  con- 
ceded by  appellee's  learned  counsel.  Havens  v.  Home 
Ins.  Co.,  supra;  Phenix  Ins.  Co.,  etc.,  v.  Lorenz,  7  Ind. 
App.  266.. 

But  counsel  insist  that  nothing  short  of  actual  knowl- 
edge will  suflBce  to  accomplish  this  result. 

In  this  view  of  the  law  they  are  not  sustained  by  the 
weight  of  authority,  nor  have  they  any  equity  upon  their 
side. 

If  the  law  is  as  they  assert,  then  the  company  takes 
and  keeps  the  money  of  appellee  and  makes  to  him  ab- 
solutely no  return  whatever. 

The  contract  was,  as  appellant  declares,  void  ab  initio. 
No  risk  ever  attached.  The  company  hazarded  nothing, 
it  simply  received  appellee's  money  and  had  that  much 
clear  profit  in  the  transaction  with  no  chance  whatever 
of  loss.  The  appellee,  without  having  in  any  way  de- 
ceived or  misled  the  appellant,  without  having  had  his 
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attention  called  to  the  mortgage  clause,  with  appellant 
apparently  displaying  at  the  time  no  interest  whatever 
in  the  question  ot  incumbrances,  pays  his  money  for  an 
insurance  policy  expecting  to  get  protection;  relying 
upon  appellant's  failure  to  make  any  inquiry,  he  de- 
pends upon  this  policy  as  an  indemnity  in  case  of  loss, 
but  when  the  loss  comes  discovers  that  he  had  no  insur- 
ance. If  the  law  really  requires  such  a  holding,  then 
our  province  is  but  to  declare  it. 

The  law,  however,  does  not  demand  so  inexorable  an 
adherence  to  the  letter  of  the  contract  under  all  circum- 
stances and  all  conditions. 

In  quite  a  number  of  cases  it  has  been  adjudged  tliat 
the  failure  of  the  company  to  inquire  about  or  call  any 
attention  to  some  particular  fact  operates  to  relieve  the 
insured  from  a  forfeiture  which  would  follo^Y  his  omis- 
sion to  disclose  it  under  the  strict  wording  of  his  policy, 
although  tte  fact  was  one  material  to  the  ri.sk  but  not 
one  unusual  or  extraordinary.  Clark  v.  President ,  etc,^ 
8  How.  235;  Washington  Mills,  etc.,  Co,  v,  Wcymoulh^ 
etc.,  Ins.  Co.,  135  Mass.  503;  Quest  v.  New  Hampshire 
Fire  Ins.  Co.,  66  Mich.  98. 

This  doctrine  was  expressly  approved  in  Continental 
Ins.  Co.  V.  Munns,  120  Ind.  30,  where  Mitchell,  J., 
says:  **The  rule  applicable  is  that  a  failure  or  neglect 
on  the  part  of  the  insured  to  make  known  facts  which 
the  insurer  may  regard  as  material  to  the  risk,  is  not  a 
breach  of  a  condition  in  the  policy  avoiding  it,  in  case  of 
any  omission  to  make  known  every  fact  material  thereto, 
because  the  insured  has  a  right  to  suppose  that  the  in- 
surer will  make  proper  inquiries  concerning  all  facts^ 
except  such  as  are  supposed  to  be  known,  or  are  regarded 
as  immaterial." 

In  these  cases  the  fact  depended  upon  aa  a  forfeiture 
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came  within  the  terms  of  general  language  contained  in 
the  policy,  declaring  it  thereby  avoided. 

For  the  purpose,  doubtless,  of  meeting  these  and 
similar  holdings,  it  became  usual  to  insert  in  the  policies 
special  forfeiture  clauses  dependent  upon  the  existence 
of  particular  facts  specifically  mentioned,  as  in  the  policy 
under  consideration. 

In  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16,  one  of  these 
policies  became  the  subject  of  controversy.  It  was 
therein  provided  that  the  policy  should  be  void  if  the 
house  became  or  remained  vacant.  It  was  then  vacant 
and  so  remained  until  burned.  There  was  no  written 
application,  no  questions  or  statements  as  to  occupation, 
but  there  was  evidence  that  the  agent  made  inquiries 
about  such  matters  as  he  deemed  material,  lived  in  the 
same  city  and  had  ample  opportunity  to  learn  the  facts. 

The  court  said:  *'It  is,  perhaps,  a  legitimate  infer- 
ence that  he  did  not  deem  it  important  or  material  and 
made  the  insurance  without  regard  to  its  occupation.  At 
least  there  was  some  evidence  in  this  direction,  and  such 
being  the  case,  it  was  a  question  of  fact  for  the  jury  to 
determine  whether  the  defendant's  agent  knew  the  con- 
dition of  the  premises  or  regarded  it  as  of  any  conse- 
quence whether  the  premises  were  occupied  or  otherwise, 
and  made  the  insurance  without  any  reference  whatever 
to  the  subject  of  occupation.  If  he  did  so  then  the  con- 
dition as  to  the  future  vacancy  or  non-occupation  was 
nugatory  and  may  be  regarded  as  waived." 

In  O'Brien  v.  Ohio  Ins.  Co.,  52  Mich.  131,  the  policy 
provided  for  its  avoidance  if  there  should  be  ''any  omis- 
sion of  or  false  representation  by  assured  of  title,  incum- 
brance,'' etc.  Yet  the  court  held  that  the  company 
could  not  defend  by  reason  of  an  existing  incumbrance, 
because  there  was  no  written  application,  no  questions 
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asked  nor  statements  about  incumbrances,  and  the  in- 
sured was  wholly  ignorant  of  the  clause. 

In  Hall  V.  Niagara  Fire  Ins,  Co.,  53  N.  W.  Rep. 
727,  the  policy  was  by  its  terms  to  be  void  * 'unless 
consent  in  writing  was  indorsed  thereon, if  the  insured 
should  not  be  the  sole  and  unconditional  owner  of 
the  property,^*  the  owner  in  fee  simple  of  the  ground 
upon  which  the  building  stood.  The  court  says:  *'It 
is  well  settled  in  this  State,  at  least,  that  an  applicant 
for  insurance  is"  not  required  to  show  the  exact  condition* 
of  his  title,  unless  requested  so  to  do,  that  the  failure  to 
mention  incumbrances,  if  not  inquired  about,  the  appli- 
cation being  oral  and  no  deceit  being  practiced,  is  imma- 
terial." It  was  then  held  that  the  clause  could  not  be 
applied  *'to  an  existing  state  or  condition  of  the  property 
at  the  time  that  the  policy  was  issued." 

In  Wright  v.  Fire  Ins,  Assn,,  31  Pac.  Rep.  87,  the 
policy  contained  a  stipulation  that  it  should  be  void  and 
of  no  effect  '*if  the  property  be  a  stock  of  merchandise 
and  the  same  or  any  part  thereof  be  or  become  mort- 
gaged," unless  the  company's  consent  in  writing 
should  be  indorsed  upon  the  policy. 

The  company  set  up  as  an  answer  an  existing  incum- 
brance. To  this  the  insured  replied,  claiming  a  waiver 
because  there  was  no  written  application  made  by  her,  no 
question  nor  statements  concerning  incumbrances  and 
no  knowledge  upon  her  part  that  the  mortgage  would  in- 
validate her  insurance.  Under  these  circumstances  it 
was  decided,  after  quite  an  extended  consideration  of  the 
question,  that  the  company  could  not  enforce  the  for- 
feiture. 

In  Wilcox  V.  Continental  Ins.  Co.,  55  N.  W.  Rep.  188, 
and  Beck  v.  Hihernia  Ins,  •Co,,  44  Md.  95,  a  different 
conclusion  is  reached.  With  much  respect  for  the 
learning   of   the   judges   comprising   those  courts   and 
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the  force  of  the  logic  by  which  they  are  led  to  their 
conclusions,  both  the  weight  of  authority  and  the  strong 
equities  of  the  case  lead  us  to  hold  that  where  there  is 
no  written  application,  no  questions  asked,  no  statements 
made  and  no  knowledge  by  the  assured  that  the  exist- 
ence of  the  mortgage  was  fatal  to  his  insurance,  the  com- 
pany must  be  deemed  to  have  waived  the  provision  for 
forfeiture  by  reason  of  the  existing  incumbrance. 

With  these  views  of  the  law,  we  find  no  error  in  the 
,  instructions  when  applied  to  the  facts  of. this  case.  It  is, 
therefore,  unnecessary  for  us  to  determine  whether  those 
given  are  too  broad  as  abstract  and  general  statements  of 
the  law.  If  the  evidence  of  Langel,  the  agent,  is  to  be 
taken,  then  there  was  affirmative  concealment.  If  the 
appellee's  version  of  the  conversations  was  correct,  there 
was  none,  and  the  case  comes  within  the  rule  which  we 
have  announced.  This  was  the  only  one  of  those  facts 
required  to  establish  a  waiver,  which  was  in  dispute. 
There  was  consequently  no  available  error  in  the  court's 
making  the  case  hinge  upon  this  question. 

Proofs  having  been  actually  made  out  and  delivered 
to  the  company  conforming  substantially  to  nearly  all, 
at  least,  of  the  requirements  of  the  policy,  and  the  com- 
pany having  based  its  denial  of  liability  upon  other 
grounds,  it  must  be  deemed  to  have  accepted  the  proofs 
furnished  as  a  substantial  compliance  with  the  require- 
ments of  the  policy. 

In  the  Commercialy  etc,  Co.  v.  StatCy  exrel.,  113  Ind. 
331,  there  was,  as  here,  a  general  allegation  of  perform- 
ance, supported  by  evidence  of  a  delivery  of  proofs  and 
denial  of  liability  upon  other  grounds,  but  objections 
afterward  made  to  the  proofs. 

The  law  was  thus  declared  by  Elliott,  J.:  "Where 
proofs  are  delivered  to  the  agent  of  an  insurance  com- 
pany, and  he  denies  the  validity  of  the  contract  or  as- 
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serts  that  the  policy  has  been  cancelled,  there  is  a  waiver 
of  objections  to  the  proofs  furnished.'' 

The  appellee  testified  in  his  own  behalf  as  to  the  value 
of  his  stock.  To  contradict  him  and  to  prove  the  value 
of  the  stock,  appellant  offered  in  evidence  his  tax  list 
duly  signed  and  sworn  to.  In  refusing  this  the  court 
did  not  err,  according  to  the  holdings  of  our  Supreme 
Court,  which  we  feel  compelled  to  follow. 

In  Cincinnati,  etc,  R,  R,  Co.  v.  McDougall,  108  Ind. 
179,  that  court  announced  that  ''Such  lists  are,  however, 
not  competent,  either  for  or  against  the  lister,  as  original, 
substantive  evidence,  to  establish  the  value  of  a  particu- 
lar article  of  property  for  purposes  other  than  taxa- 
tion. Such  valuations  are  to  be  regarded  as  having 
been  made  for  a  special  purpose,  and  like  admissions 
made  for  a  like  purpose,  they  are  not  competent  as  orig- 
inal evidence  of  value  for  any  other  than  the  purpose 
for  which  they  were  made,  or  in  a  case  involving  the  ques- 
tion of  valuation  for  taxation." 

This  comes  to  us  as  the  deliberate  expression  of  the 
judgment  of  the  Supreme  Court,  and  we  feel  bound  to 
give  it  effect  so  long  as  it  stands  unmodified,  as  it  still 
does.  It  is  true  the  court  refuses  there  to  determine 
whether  such  a  list  can  be  admitted  to  contradict  the  evi- 
dence of  the  party,  that  not  being  involved  in  the  case, 
but  we  are  unable  to  discover  any  ground,  upon  princi- 
ple, for  distinction  between  the  two  uses  proposed  to  be 
made  of  this  evidence.  If  not  admissible  to  prove  value 
originally,  it  is  only  because  it  is  to  be  regarded  as  priv- 
ileged, *'as  an  admisson  for  a  special  purpose."  If 
privileged  in  the  one  instance  it  must  be  deemed  privi- 
leged in  the  other. 

The  judgment  is  accordingly  affirmed. 

Filed  Jan.  31,  1895. 
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No.  1,260. 

Chapman  t;.  The  Elgin,  Joliet  and  Eastern  Railway 
Company  et  al. 

Pleading.— Complaint. — Averments  of  Not  Controlled  by  Bill  of  Par^ 
ticulars, — A  bill  of  particulars  filed  with  a  complaint  does  not  con- 
trol the  averments  of  the  complaint  which  are  in  conflict  with  the 
bill. 

Same. — Complaint  to  Foreclose  Laborer^s  Lien. — Contract. — In  an  ac- 
tion to  foreclose  a  laborer's  lien  the  complaint  need  not  show  the 
terms  of  the  contract  entered  into  by  virtue  of  which  the  labor  was 
performed. 

Same. — Laborer^s  Lien. — Sufficiency  of  Complaint. — ^That  the  complaint 
shows  the  work  performed  by  plaintiff  was  in  the  county  of  the  ac- 
tion, and  that  it  sufficiently  shows  that  plaintiff  performed  the  labor 
charged  in  the  complaint,  see  opinion. 

From  the  Lake  Circuit  Court. 
E,  D.  Crumpacker,  for  appellant. 
N.  L.  Agnew,  D.  E.  Kelly  and  J.  W.  Youcke,  for  ap- 
pellees. 

Davis,  J. — ^This  suit  was  brought  by  appellant  to  fore- 
close a  laborers'  lien  against  the  appellees,  for  work  per- 
formed by  appellant  in  the  grading  and  building  of  a  road- 
bed and  embankment  for  the  Elgin,  Joliet  and  Eastern 
Railway  Company.  A  demurrer  was  filed  to  the  com- 
plaint and  sustained,  and  judgment  was  rendered  against 
appellant  for  costs,  from  which  he  prosecutes  this  ap- 
peal. The  sole  question  for  decision  relates  to  the  suf- 
ficiency of  the  complaint  against  demurrer.  The  action 
was  originally  brought  in  Porter  county  and  carried  to 
Lake  county  on  change  of  venue. 

It  is  averred  in  the  complaint,  in  subsjiance,  that  the 
Elgin,  Joliet  and  Eastern  Railway  Company  was  a  rail- 
road corporation  owning  a  line  of  railroad  extend- 
ing from  the  city  of  Joliet,  in  the  State  of  Illinois,  to  the 
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village  of  Porter  station,  in  Porter  county,  Indiana,  and 
that  said  railroad  was  not  completed  and  in  operation  in 
said  Porter  county,  between  McCool  station  and  said  vil- 
lage  of  Porter,  a  distance  of  about  seven  niilea;  that  the 
railroad  company  owned  the  right  of  way  and  had  con- 
structed a  roadbed  and  embankment  over  said  di^itance 
and  between  said  stations;  that  said  railroad  company 
contracted  with  appellees  Reynolds,  Engle  and  Han  nan 
for  the  construction  of  said  railroad  between  said  stations 
of  McCool  and  Porter,  in  Porter  county,  and  said  con- 
tractors sublet  the  work  to  the  appellee  Dean,  who  un- 
dertook its.  execution;  that  appellant  performed  work 
and  labor  in  grading,  excavating,  and  constructing  the 
roadbed  and  embankment  of  said  railroad  between  said 
stations  at  the  special  instance  and  under  the  employ- 
ment of  said  Dean  as  subcontractor, of  the  value  and  to 
the  amount  of  $1,117.90  during  the  months  of  Novem- 
ber and  December,  1892,  and  January,  1893;  that  said 
sum  was  due  appellant  and  wholly  unpaid^  and  on  the 
24th  of  January,  1893,  within  a  period  of  sixty  days  af- 
ter the  performance  of  said  work,  the  appellant  filed  and 
caused  to  be  recorded  in  the  proper  record  in  the  record- 
er's oflBce  of  Porter  county,  notice  of  his  inteution  to 
hold  a  lien  upon  said  railroad  and  the  riglits,  privileges 
and  franchises  thereunto  belonging,  for  the  amount  due 
for  labor  upon  said  roadbed.  A  bill  of  partitailars  was 
filed  with  and  made  part  of  the  complaint,  as  was  also  a 
copy  of  the  notice.  Judgment  was  asked  against  Dean 
personally  and  for  the  foreclosure  of  the  lien  against  the 
other  appellees. 

The  bill  of  particulars  filed  with  the  complaint  shows 
the  number  of  days  of  man  and  team-work  performed 
by  appellant  for  Dean  on  the  railroad  in  question  dur- 
ing the  months  of  November  and  December,  1892^  and 
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January,  1893,  giving  the  name  of  each  laborer  and  the 
amount  due  on  account  of  each  workman. 

The  lien  is  claimed  under  section  6,  of  the  act  ap- 
proved March  9,  1889,  which  provides  that  any  person 
performing  labor  in  the  construction  of  a  railroad  may 
have  a  lien  upon  the  right  of  way  and  franchises  of  such 
railroad  corporation  within  the  limits  of  the  county  in 
which  such  work  or  labor  may  be  performed,  to  the  ex- 
tent of  the  work  or  labor  performed  by  him,  upon  the 
filing  of  the  notice  of  his  intention,  as  required  by  law. 
Acts  1889,  page  257,  sections  7265,  7266,  R.  S.  1894, 
sections  1699,  1700,  Elliott's  Supplement.    . 

Counsel  for  appellee  make  three  points  against  the 
complaint: 

1.  They  insist  that  it  does  not  show  that  the  work  per- 
formed by  appellant  was  done  in  Porter  county. 

In  this  view  counsel,  in  our  opinion,  are  mistaken.  A 
fair  construction  of  the  averments  in  the  complaint, 
when  considered  together  as  an  entirety,  suflSciently  show 
that  McCool  station  and  the  village  of  Porter  are  in 
Porter  county;  that  the  distance  between  the  two  places 
is  seven  miles,  and  that  the  labor  performed  by  appel- 
lant was  done  in  Porter  county,  on  the  line  of  the  rail- 
road between  these  stations. 

2.  It  is  next  insisted  that  the  bill  of  particulars  filed 
with  the  complaint  discloses  that  appellant  was  not  a 
laborer;  that  he  did  not  do  the  work  charged  in  the  com- 
plaint, but  that  he  was  a  contractor. 

Conceding,  without  deciding,  that  this  is  true,  the  objec- 
tion was  not  reached  by  the  demurrer.  Brmvnv,  College 
Corner  and  Richmond  Gravel  Road  Co.,  56  Ind.  110(116). 

The  complaint  contains  the  averment  that  appellant 
performed  work  and  labor  in  grading,  excavating,  and 
constructing  the  roadbed  and  embankment  of  said  rail- 
road between  said  stations,  of  the  value  and  to  the  amount 
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of  $1,117.90,  and  this  averment  is  the  controlling  one, 
In  actions  upon  written  contracts,  where  the  contract  or 
a  copy  thereof  is  filed  with  and  made  part  of  the  plead- 
ing, as  an  exhibit,  the  contents  of  the  contract  control 
rather  than  any  averments  of  the  complaint  which  are 
in  conflict  with  the  same,  but  this  rule  has  no  applica- 
tion to  a  bill  of  particulars.  Furry  v<  0^ Connor j  1  lud, 
App.  573  (575). 

3.  The  remaining  contention  is  that  the  facts  alleged 
do  not  show  the  terms  of  the  contract  entered  into  be- 
tween the  railroad  company  and  the  contractors,  and, 
therefore,  that  it  furnishes  no  criterion  by  which  to  meas* 
ure  the  value  of  appellant's  work  and  labor  to  the  rail- 
road company.  This  was  not  necessary.  Morru  v, 
Louisville,  etc.,  R.  W.  Co.,  123  Ind.  489, 

It  is  specifically  alleged  ''that  plaintiff  performed  work 
and  labor  in  grading,  excavating,  and  constructing  the 
embankment  for  said  railroad  between  said  stations  at  the 
special  instance  and  employment  of  said  Frank  Dean  as 
such  subcontractor,  of  the  value  and  to  the  amount  of 
eleven  hundred  and  seventeen  dollars  and  ninety  cents," 
etc. 

In  the  case  last  above  cited  Judge  Elliott  says:  '*We 
think  these  acts  must  be  so  construed  as  to  give  persons 
who  furnish  materials  for,  or  do  work  in,  the  construc- 
tion of  a  railroad,  a  lien  for  the  reasonable  value  of  such 
work  and  materials.  We  can  not  assent  to  the  assertion 
of  the  appellants  that  the  contract  between  the  principal 
contractor  and  the  subcontractors  furnishes  the  standard 
for  measuring  the  extent  of  the  lien." 

Our  conclusion  is  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint. 

Judgment  reversed. 

FilQd  Jan.  10,  1895. 
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No.  1,438. 
Henwood  v.  The  State,  ex  rel.  Streiby. 

Bastardy. — Jurisdiction  of  Person, — Plea  in  Abatement. — Burden  of 
Proof. — Appellate  Court  Practice. — The  harden  is  upon  the  defendant 
in  a  bastardy  proceeding  to  establish  his  plea  in  abatement  for  non- 
jarisdiction  of  his  person,  and  where  there  is  evidence  to  support 
the  finding  of  jurisdiction,  the  appellate  tribunal  will  not  determine 
where  the  preponderance  lies. 

From  the  Kosciusko  Circuit  Court. 

S.  J.  North  and  L,  W.  Royse,  for  appellant. 
W.  H.  EileVj  Prosecuting  Attorney,  and  J".  D.    Wid* 
mariy  for  appellee. 

Reinhard,  J. — ^^On  the  16th  day  of  September,  1889, 
the  relatrix  instituted  bastardy  proceedings  against  the 
appellant,  before  a  justice  of  the  peace  in  Kosciusko 
county.  A  warrant  issued  by  the  justice  was  returned 
'*not  found.'*  The  justice  proceeded  with  the  case  under 
the  statute,  adjudged  the  appellant  to  be  the  father  of 
a  bastard  child,  with  which  the  relatrix  was  then  preg- 
nant, and  certified  the  proceedings  to  the  clerk  of  the 
circuit  court.  R.  S.  1894,  section  998.  After  several 
continuances,  the  appellant  was  arrested  and  brought  to 
trial  in  the  court  below,  w^here  he  filed  a  plea  in  abate- 
ment, alleging  that  at  the  time  of  the  commencement  of 
the  proceedings  before  the  justice  and  the  filing  of  the 
transcript  in  the  court  below,  he  was  not  a  resident  of 
Kosciusko  county,  but  was  a  resident  of  Fayette  county, 
Indiana.  Upon  the  issue  tendered  by  this  plea,  there  was 
a  trial  before  the  court  and  a  finding  against  the  appel- 
lant. Upon  final  hearing  the  appellant  was  adjudged  to 
be  the  father  of  the  relatrix's  bastard  child,  and  he  was 
required  to  give  bond  for  its  support. 
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The  only  question  we  are  to  determine  is  as  to  the  suf- 
ficiency of  the  evidence  to  support  the  finding  of  the 
court  upon  the  plea  in  abatement.  The  appellant  insista 
that  there  was  no  evidence  from  which  the  court  was  au- 
thorized to  conclude  that  it  had  jurisdiction  over  the  per- 
son of  the  appellant.  There  was  evidence  tending  to 
show  that  the  appellant,  upon  learning  of  the  pregnancy 
of  the  relatrix,  left  his  home  in  Kosciusko  county  and 
remained  for  a  time  with  an  uncle  in  Wayne  connty; 
that  he  then  went  to  Fayette  county,  and  thence  to  Chi- 
cago, Illinois,  where  he  remained  for  two  years,  after 
which  he  returned  to  Kosciusko  county,  wliere  he  was 
arrested.  Whether  the  appellant  left  his  home  in  Kos- 
ciusko county  with  the  intention  of  changing  his 
residence  or  not,  or  whether  he  ceased  to  be  ii  res- 
ident of  Indiana  and  became  a  resident  of  Illinois,  or 
had  no  fixed  residence  in  any  county  of  thie  State,  were 
all  questions  for  the  determination  of  the  trial  court  un- 
der the  evidence.  If  the  appellant  was  a  resident  of 
Kosciusko  county  when  the  proceedings  were  inj^titnted 
and  when  arrested,  or  was  a  nonresident  of  the  State,  or 
had  no  fixed  habitation  in  any  county  of  this  State  tit 
these  times,  the  court  had  jurisdiction  over  his  person* 
Beckett  v.  State,  ex  rel,,  10  Ind.  App.  408  . 

The  burden  was  upon  the  appellant  to  establish  his 
plea.  We  can  not  say  where  the  preponderance  of  the 
evidence  lies.  This  was  a  matter  exclusively  for  the 
trial  court.  There  was  evidence  from  which  the  court 
had  a  right  to  find  that  it  had  jurisdiction  over  the  ap- 
pellant. 

Judgment  affirmed. 

Filed  Jan.  10,  1895. 


638         APPELLATE  COURT  OF  INDIANA, 
The  American  Straw  Board  Company  v,  Faust. 

No.  1,411. 

The  Ambrican  Straw  Board  Company  v.  Faust. 

Appeal. — Dismissal,  Party  in  Interest  not  Prosecuting, — Appeal  for 
Ben^t  of  Third  Person, — Where  a  judgment  has  been  rendered 
against  a  party  and  he  has  appealed,  making  an  assignment  of  er- 
rors in  his 'own  name,  and  the  appellee  has  joined  in  error,  the  appeal 
can  not  be  dismissed  upon  the  motion  of  such  appellee,  supported 
by  affidavit,  showing  that  it  is  prosecuted  in  the  interest  of  a  per- 
son not  a  party  to  the  record. 

8AJf  E. — Appeal  for  Benefit  of  Third  Person, — ^Whether  or  not  a  judg- 
ment defendant  prosecutes  an  appeal  for  his  own  benefit  or  for  the 
benefit  of  one  who  has  indemnified  him,  is  not  a  question  that  can 
be  heard  or  determined  by  the  Appellate  Court. 

From  the  Hamilton  Circuit  Court. 

TT.  S.  Christian  and  I.  W.  Christian,  for  appellant. 

O.  W.  Shirts  and  /.  A,  KilbournCy  for  appellee. 

Ross,  C.  J. — The  appellee  asks  that  this  appeal  be  dis- 
missed for  the  following  reasons,  viz.: 

''1st.  The  appellant,  The  American  Straw  Board 
Company,  is  not  the  real  party  in  interest  herein. 

"2d.  This  appeal  is  not  being  prosecuted  by  the  Am- 
erican Straw  Board  Company,  but,  on  the  contrary,  is 
being  prosecuted  by  the  Fidelity  Casualty  Company,  an 
insurance  company  of  Detroit,  Michigan,  which  said  ap- 
peal is  so  being  prosecuted  by  the  said  insurance  com- 
pany for  its  own  benefit  in  the  name  of  the  said  American 
Straw  Board  Company,  and  not  otherwise. 

''3d.  In  the  event  the  appellant  shall  seek  to  deny  or 
contradict  the  showing  made  and  facts  stated  in  the  af- 
fidavit of  appellee,  filed  herewith,  then  the  appellee  prays 
that  this  honorable  court  will  appoint  a  commissioner 
herein  with  power  and  authority  to  take  the  testimony 
in  respect  to  the  question  raised  by  this  motion,  wherein 
the  appellee  may  and  shall  have  the  privilege  of  cross- 
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examination  of  any  and  all  witnesses  or  parties  that  may 
be  produced  on  behalf  of  the  appellant  herein,  and  that 
the  court  will  order  that  the  appellant  shall  produce  to 
such  commissioner  any  and  all  documents  or  in  sura  nee 
policies  connected  with  the  contracts  referred  to  in  the 
aflfidavit  herein  filed,  or  any  other  paper  that  such  com- 
missioner may  deem  it  proper  to  produce." 

In  support  of  the  second  cause  contained  in  the  mo- 
tion is  filed  the  affidavit  of  the  appellee. 

llhe  appellant  has  filed  what  it  denominates  a  '*  motion 
to  strike  out  and  reject  appellee's  motion  to  dismiss/' 

We  deem  it  unnecessary  to  state  the  reasons  embraced 
in  this  latter  motion. 

The  record  before  us  shows  that  on  the  12th  day  of 
March,  1894,  the  appellee,  RoUa  M.  Faust,  filed  his 
amended  complaint  in  the  court  below  against  the  appel* 
lant,  The  American  Straw  Board  Company,  to  recover 
damages  for  personal  injuries  sustained  by  him  while  in 
its  employ.  Upon  a  trial  of  the  cause,  appellee  r€*oov- 
ered  a  verdict  against  the  appellant  for  $2,500,  upon 
which  the  court  rendered  judgment. 

In  this  court  the  assignment  of  errors  is  made  by  the 
''American  Straw  Board  Company,'*  as  appellant,  the 
party  against  whom  the  judgment  was  rendered  in  the 
court  below.  There  is  also  a  joinder  in  error  by  the  ap- 
pellee. 

The  assignment  of  errors  is  the  appellant's  complaint 
in  this  court,  and  upon  it  issue  is  joined. 

Upon  an  appeal  to  this  court  from  the  judgment  of  a 
lower  court,  the  questions  which  can  be  presented  for  re- 
view by  the  assignment  of  errors  are  only  such  aa  appear 
on  the  face  of  the  record  as  filed  in  this  court.  There 
are  questions  of  fact  which  arise  subsequent  to  the  ren- 
dition of  the  judgment  appealed  from,  which  it  is  some- 
times necessary  for  this  court  to  hear  and  determine,  but 
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whether  or  not  the  judgment  defendant  prosecutes  an 
appeal  for  his  own  benefit  or  for  the  benefit  of  one  who 
has  indemnified  him,  is  not  such  a  question  as  can  be 
heard  or  determined  by  this  court.  No  one  could  take 
an  appeal  to  this  court  from  the  judgment  of  the  court 
below  except  the  American  Straw  Board  Company,  and 
it  having  taken  the  appeal  and  filed  its  assignment  of 
errors,  its  motive  for  so  doing  can  not  be  questioned. 
Had  an  appeal  been  taken  in  its  name  without  its  knowl- 
edge or  consent,  and  these  facts  had  been  shown  in  sup- 
port of  appellee's  motion,  ihej^e  might  be  some  merit  in 
the  motion  to  dismiss  the  appeal.  On  the  contrary,  it  is 
shown  by  the  aflidavit  filed  in  support  of  appellee's  mo- 
tion that  the  appeal  was  taken  by  the  American  Straw 
Board  Company,  and  the  bond  on  appeal  given  to  stay 
the  judgment,  executed  by  it  as  principal. 

Upon  appellee's  own  showing,  the  motion  will  have  to 
be  overruled. 

Filed  Jan.  17, 1895. 


No.  1,041. 

The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Berryman, 

Railroad. — Use  of  Same  Track  by  Two  Companies^  Trains. — Sale  of 
Tickets. — Agency, — Where  the  trains  of  one  railroad  company,  by  an 
arrangement  between  it  and  another  company,  use  the  track  of  the 
latter  company  between  certain  points,  and  regularly  stop  at  inter- 
mediate stations  to  receive  and  discharge  passengers,  to  whom  tick- 
ets bearing  the  nanaes  of  both  companies  are  sold  in  the  usual  way 
by  the  local  company's  ticket  agent,  the  proceeds  b^ing  divided  be- 
tween the  two  companies,  the  local  company  will  be  deemed  the 
agent  of  the  other  in  issuing  tickets,  and  the  latter  is  bound  to  ac- 
cept them. 

Same. — AgenCs  Authority. — Purchase  of  Ticket  Without  Notice  of  Beroca- 
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tion. — Duty  of  Company  to  Accept. — Ejectment  of  Passenger. — Where 
a  railroad  company  runs  its  trains  regularly  over  a  part  of  the  line 
of  another  company,  customarily  stops  at  intermediate  stations  to 
receive  and  discharge  passengers,  and  accepts  tickets  sold  by  the 
latter  company's  agent,  and  by  its  conduct  leads  the  public  to  be- 
lieve that  the  local  company's  agents  are  authorized  to  sell  tickets 
for  use  upon  its  trains,  it  is  bound  to  accept  a  ticket  from,  and  is 
liable  for  ejecting,  a  passenger  who  (with  knowledge  of  the  custom 
and  relying  upon  the  local  agent's  authority,  without  notice  of  its 
withdrawal)  purchased  the  ticket  in  the  ordinary  course  after  the 
revocation  of  the  agent's  authority  to  sell  that  kind  of  a  ticket. 

Same. —  Ticket  Bearing  Names  of  Two  Companies. — Presumption. — 
Where  one  railroad  company,  between  certain  points,  uses  the  track 
of  another  company,  and,  at  intermediate  stations,  tickets  bearing 
the  names  of  both  companies  are  sold  to  passengers,  without  limit- 
ing words  upon  the  face  thereof,  it  is  an  indication  to  passengers 
who  know  that  the  trains  of  both  companies  run  over  the  same 
track,  that  the  ticket  is  intended  for  use  upon  the  trains  of  either 
company. 

^AHB. —  When  Erroneous  Instruction  Harmless. — Instructions  going  to 
the  question  of  the  defendant's  duty  to  accept  the  ticket  tendered 
by  the  plaintiff,  although  incorrect,  will  be  deemed  harmless,  and 
not  available  for  a  reversal  of  the  judgment  where  the  verdict  right- 
fully determines  the  duty  of  the  defendant  in  that  particular. 

Same. — Damages. — Measure  of. — Excessive  Damages. — As  there  is  no 
standard  by  which  the  damages  sustained  by  a  passenger  by  reason 
of  a  wrongful  public  expulsion  from  a  train  can  be  accurately  meas- 
ured, the  amount  fixed  by  the  jury  in  this  case  will  not  be  disturbed 
on  appeal. 

From  the  Clinton  Circuit  Court. 
C.  H.  Burchenal  and  /.  L.  Rupe,  for  appellant. 
G.  H.  Gifford,  C.  H.   Gifford,  M.   Bristow  and  J.  T. 
Ilackman,  for  appellee. 

Gavin,  J. — The  appellee  sued  to  recover  damages 
caused  by  her  wrongful  expulsion  from  appellant's  train. 

From  her  complaint,  it  appears  that  the  Lake  Erie  and 
Western  Railway  Company  owned  a  railroad  from  Indi- 
anapolis through  Tipton  and  Kokomo  to  Michigan  City; 
appellant  owned  a  road  from  Kokomo  to  Logansport; 
by  some  arrangement  between  the  roads,  the  terms  of 
Vol.  11—41 
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which  were  unknown  to  appellee,  the  appellant  ran  her 
train  over  the  L.  E.  &  W.  road  from  Kokomoto  Indian- 
apolis, with  an  agreement  to  carry  passengers  upon 
tickets  issued  by  the  L.  E.  &  W.  Co,,  the  proceeds  of 
which  were  divided  between  the  two  roads.  Appellant's 
train  stopped  at  Tipton  and  Kokomo  regularly  to  receive 
and  discharge  passengers.  On  the  day  mentioned  in 
the  complaint,  appellee  purchased  from  the  L.  E.  &  W. 
agent  at  Tipton  a  coupon  ticket  from  Tipton  to  Kokomo 
and  thence  to  Logansport. 

This  ticket  was  purchased  just  before  the  appellant's 
train  was  due,  and  was  purchased  and  sold  for  use  on 
that  train.  With  it  she  boarded  the  train  and  tendered 
it  to  the  conductor  for  her  passage,  but  it  was  refused, 
and  she  was  ejected.  There  were  various  stipulations 
and  conditions  on  the  ticket,  providing  that  under  the 
contingencies  named  the  ticket  should  be  invalid,  c.  g,, 
that  it  should  not  be  good  unless  stamped,  nor  if  checks 
were  detached,  etc. 

While  the  ticket  showed  it  was  issued  by  the  L.  E.  <fe 
W.  Co.,  there  was  nothing  to  indicate  that  it  was  for  use 
only  on  L.  E.  &  W.  trains.  The  coupon  from  Tipton  to 
Kokomo  read: 

L.  E.  &  W.  P.,  C,  C.  &St.  L. 

Strealing  Improved  Coupon  Ticket.     Pat.  May  28, 1876. 

**IssuED  BY  Lake  Erie  and  Western  Railroad. 

TIPTON  TO    KOKOMO. 

^       ^       I       '2 


i 

i 

a 

1 

i 

g 

3 

> 

-3 

< 

b 

o 

o 

O 

h-J 

c 


^     J     <5      i      . 
3     I      <§ 


'S 


On  Condition  Named  in  Contract.     One  Passage. 

NOT  GOOD    IF   detached. 

801         L.  E.  &  W.  P.,  C,  C.  &  St.  L.'' 


NOVEMBER  TERM,  1894.  643 

Pittsburgh,  Cincinnati,  Chicago  and  St.  Loais  Ry.  Co.  v.  Berry  man. 

Under  the  allegations  of  the  complaint  and  the  form 
of  the  ticket,  the  L.  E.  &  W.  Co.  was  in  effect  made 
the  agent  of  the  appellant  for  the  issuing  of  tickets  good 
on  its  trains  over  the  L.  E.  &  W.  road.  The  appellant 
was  under  the  same  obligation  to  accept  the  ticket  as 
rested  upon  the  L.  E.  &  W.  Co.,  and  under  substantially 
the  same  obligation  to  accept  as  if  it  had  itself  issued  the 
ticket. 

In  Schopman  v.  Boston,  etc,  R.  R,  Co.,  9  Cush.  24,  a 
passenger  procured  a  ticket  from  one  company  (not  the 
defendant)  from  Springfield  through  Worcester  to  Boston. 
From  Worcester  to  Boston  she  rode  over  the  defendant's 
road  in  a  train  hauled  by  its  engine  and  under  its  con- 
txol.  The  defendant,  however,  claimed,  as  here,  that 
there  was  no  contract  between  it  and  the  passenger.  The 
court  says:  ''It  is,  in  our  view,  quite  immaterial  where 
she  may  have  obtained  this  Boston  and  Worcester  railroad 
ticket.  If  the  defendants  adopt  this  mode  of  furnishing 
their  tickets  to  sell  elsewhere,  either  at  other  railroad  sta- 
tions, or  in  connection  with  stages,  or  if  they  agree  with 
another  contiguous  railroad  company,  that  a  ticket  be 
issued  which  is  to  entitle  the  purchaser  to  pass  on  both 
roads,  and  which,  upon  being  shown  to  the  conductor  of 
the  Boston  and  Worcester  road,  is  to  have  all  the  bene- 
fits of  ordinary  tickets,  and  to  be  received  by  him  as  such 
ticket,  it  is,  to  all  intents  and  purposes,  the  same  thing 
to  the  traveler  as  a  ticket  purchased  at  the  office  of  the 
Boston  and  Worcester  railroad;  and  the  rights  of  the 
passenger  and  the  liabilities  of  the  company  are  the  same 
as  if  the  ticket  had  been  purchased  at  the  office  of  the 
Boston  and  Worcester  railroad  company,  for  the  mere 
passage  from  Worcester  to  Boston.'' 

That  the  appellant  was  really  a  party  to  the  contract 
of  carriage  under  the  allegations,  see  Foulkes  v.  Met, 
Diet.  R.  W.  Co.,  6  Com.  P.  Div.,  L.  R.,  157  (158). 
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As  to  the  various  provisos  and  contingencies  contained 
in  the  ticket,  conceding  without  deciding  that  the  appel- 
lee was  in  all  respects  bound  by  them,  they  were  matters 
of  defense  to  be  set  up  by  appellant. 

We  do  not  regard  as  material  the  failure  to  give  the 
full  name  of  the  appellant  in  referring  to  it  in  the  body 
of  the  complaint.  Appellant  is  properly  named  as  a  de- 
fendant in  the  caption,  and  the  first  use  of  the  incorrect 
name  is  in  connection  with  the  words,  the  ''said  defend- 
ant.'* Taking  the  pleading  altogether,  it  is  clear  that 
appellant  is  the  company  designated,  and  we  are  satisfied 
it  states  a  good  cause  of  action. 

By  its  first  paragraph  of  answer,  appellant  set  up  that 
its  only  right  to  run  trains  over  the  L.  E.  &  W.  road  was 
by  virtue  of  a  contract  which  provided  that  the  L.  E.  & 
W.  Co.  should  retain  its  local  passenger  business  and 
appellant  should  not  sell  tickets  on  its  trains  for  points 
between  Indianapolis  and  Kokomo;  that  appellant  main- 
tained no  ticket  office  nor  ticket  agent  at  Tipton;  that 
there  was  no  obligation  resting  upon  it  to  carry  passen- 
gers from  Tipton  to  Kokomo  on  L.  E.  &  W.  tickets  ex- 
cept at  its  own  option;  that  appellant  had  nothing  to  do 
with  the  sale  of  the  ticket  in  question,  and  did  not  in 
any  manner  authorize  the  sale  of  it  or  any  of  like  im- 
port, but,  on  the  contrary,  had  notified  the  L.  E.  &  W. 
Co.,  through  its  general  passenger  agent,  that  such 
tickets  would  not  be  honored  on  appellant's  trains;  that 
Tipton  is  not  a  station  where  appellant's  trains  stopped 
regularly  to  receive  and  discharge  passengers  generally, 
but  appellants  stopped  at  the  L.  E.  &  W.  depot  at  that 
point  because  there  was  a  railroad  crossing  there,  on  ac- 
count of  which  trains  were  compelled,  by  law,  to  stop. 
Appellant  further  expressly  denied  any  arrangement  with 
the  L.  E.  &  W.  Co.  to  honor  such  tickets  as  that  issued 
to  appellee,  it  being  a  coupon  ticket,  extending  beyond 
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Kokomo,  but  alleged  that  it  was  between  said  roads  agreed 
that  such  tickets  should  not  be  so  honored;  that  the 
ticket  was  not  sold  for  passage  on  appellant's  train,  but 
was  issued  by  the  L.  E.  &  W.  Co.,  which  ran  four  trains 
daily  between  Tipton  and  Kokomo.  A  copy  of  the  ticket 
was  set  out  with  the  answer,  and  some  further  formal 
allegations  were  contained  in  it. 

To  this  answer  appellee  replied  that  for  five  years 
prior  to  the  occurrence  in  controversy  appellant  had,  un- 
der its  contracts,  run  its  trains  over  the  said  L.  E.  &  W. 
road,  had  used  the  same  depot  at  Tipton  for  the  accom- 
modation of  its  patrons,  where  the  same  ticket  agent  sold 
tickets  for  the  trains  of  appellant  and  the  L.  E.  &  W. 
Co.;  that  during  such  time  appellant  ran  a  solid  train 
between  Indianapolis  and  Logansport,  and  during  said 
time  solicited  and  received  passengers  upon  its  trains  at 
Tipton  and  conveyed  them  on  a  continuous  passage  to 
Logansport;  that  as  an  inducement  to  those  taking  pas- 
sage on  appellant's  trains,  to  purchase  tickets  reading 
from  Tipton  to  Logansport,  said  tickets  being  of  the  kind 
and  character  mentioned  in  the  complaint  and  answer, 
appellant  charged  on  the  train  an  amount  in  excess  of 
the  ticket  rate;  that  the  only  tickets  sold  for  appellant's 
passenger  trains  at  said  ticket  office  at  Tipton  during 
said  time,  reading  from  Tipton  to  Logansport,  were  of 
the  kind  and  character  mentioned  in  the  complaint,  and 
during  all  of  said  time  this  defendant  adopted  said 
tickets  as  its  own  and  honored  and  received  said  tickets 
for  passage  upon  its  trains  between  said  points;  that  if 
appellant  had  the  option  alleged  in  its  answer  it  had  for 
several  years  prior  to  the  sale  of  said  ticket  to  appellee, 
elected  to  exercise  said  option  by  soliciting  passengers 
and  receiving  and  honoring  such  tickets  upon  its  trains, 
and  invited  the  appellee  and  the  traveling  public  to  pur- 
chase said  tickets;  that  on  divers  occasions  prior  to  this 
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one,  appellee  had  purchased  from  said  ticket  agent  at 
Tipton  tickets  like  the  one  mentioned  in  the  complaint, 
and  at  all  of  said  times  appellant  had  received  and  hon- 
ored the  same  for  continuous  passage  from  Tipton  to  Lo- 
gansport;  that  appellee  purchased  her  said  ticket  on  the 
occasion  complained  of  from  said  appellant's  agent  for 
use  on  said  appellant's  train,  as  said  agent  then  knew, 
without  any  knowledge  or  notice,  that  the  same  would 
not  be  honored. 

To  this  reply  a  demurrer  was  overruled,  with  an  ex- 
ception. In  this  ruling  there  was  no  error.  The  aver- 
ments of  the  reply  show  that  for  several  years  the  L.  E. 
&  W.  Co.  was  authorized  to  issue  tickets  like  the  one  in 
question  for  use  on  appellant's  road  and  that  appellant 
was  bound  to  accept  and  honor  them,  because  whenever 
it  authorized  the  issuance  of  such  tickets  for  use  on  its 
road,  it  then  became  bound  to  honor  them.  Wheeler 
Law  of  Mod.  Carriers,  286. 

If,  by  its  course  of  business  for  a  series  of  years,  ap- 
pellant led  the  public  to  believe  that  the  L.  E.  &  W.  Co. 
at  Tipton  was  authorized  by  it  to  sell  tickets  of  this  char- 
acter, to  be  used  on  its  trains,  and  appellee,  with  knowl- 
edge of  such  custom  and  in  reliance  upon  such  agent's 
authority,  purchased  this  ticket,  without  notice  of  appel- 
lant's withdrawal  of  its  authority,  the  appellant  would 
be  bound  by  the  agent's  act,  even  after  the  revocation  of 
the  authority.  As  to  those  dealing  with  the  agent,  in 
ignorance  of  the  changed  condition  of  affairs,  the  appel- 
lant is  estopped  to  deny  the  agent's  authority.  Ulrich 
V.  McCormick^  66  Ind.  243;  North  Chicago ,  etc.,  Co.  v. 
Hyland,  94  Ind.  448;  Sweetser  v.  Odd  Fellows^  etc., 
Assn.,  117  Ind.  97;  Story  Agency,  section  470,  and 
notes;  Baltimore ^  etc.,  R.  R.  Co.  v.  McWhinney,  36  Ind. 
436. 

The  answer  and  reply  taken  together  show  that  appel- 
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lant  had  the  right,  under  the  contract,  to  carry  appellee, 
and  it  would  be  manifestly  unfair  to  permit  appellant  to 
invite  appellee  to  enter  its  train  to  ride  on  such  a  ticket, 
and  then  eject  her  for  doing  just  what  it  had  solicited 
and  invited  her  to  do.  These  roads  could  not  make  a 
contract  between  themselves  that  such  tickets  shouM  not 
be  honored,  and  then  invite  and  solicit  the  public  to  buy 
them,  and  after  selling  them  for  such  purpose,  say  to  the 
public  they  were  not  good.  The  plainest  principles  of 
fair  dealing  require  that  travelers  should  be  advist^d  of 
any  such  a  change  in  the  rights  of  the  parties. 

Whether  a  general  notice,  properly  published,  would 
be  sufficient  to  excuse  the  want  of  personal  notice,  we 
need  not  determine,  for  no  notice  to  the  public  is  shown 
to  have  been  given.  Kansas,  etc,  R,  W.  Co.  v.  Kesder^ 
18  Kan.  523;  Lane  v.  East  Tenn,,  etc.,  R.  R.  Co,,  o  Lea 
(Tenn.),  124;  Wheeler  Mod.  Law  of  Carriers,  180. 

The  reply  is  not  a  departure  from  the  complaint.  It 
simply  shows  that  appellant  is  estopped  to  assert  certain 
facts  set  forth  in  its  answer,  even  if  they  be  true. 

These  pleadings,  with  general  denials  to  all  the  affirm- 
ative pleadings,  formed  the  issues  which  were  tried  l>y  a 
jury,  which  rendered  a  verdict  in  favor  of  appellee. 

Appellant's  motion  for  new  trial  was  overruled  with 
an  exception. 

An  examination  of  the  evidence  discloses  the  follow- 
ing state  of  facts: 

The  L.  E.  &  W.  R.  R.  Co.  owned  the  road.  By  con- 
tract in  1888  it  leased  to  appellant's  predecessor,  to  whose 
rights  appellant  succeeded,  the  right  to  use  jointly  with 
said  L.  E.  &  W.  Co.  the  railroad  from  Indianapolis  to 
Kokomo,  including  sidings,  switches,  stations,  etc.,  tor 
the  purpose  of  running  through  trains  thereon.  The 
contract  provides:  ''All  business  originating  upon  the 
line  between  Indianapolis  and  Kokomo,  including  busi- 
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ness  from  either  of  said  points  to  the  other,  shall  belong 
exclusively  to  the  first  party  (The  L.  E.  &  W.  Co.),  but 
the  second  party  shall  have  the  right  to  honor  upon  its 
trains  the  passenger  tickets  of  first  party,  between  points 
at  which  trains  of  second  party  may  be  obliged  to  stop 
on  account  of  railroad  crossings,  train  orders,  etc." 
Provision  is  made  for  monthly  settlements  as  to  such 
tickets,  and  also  as  to  cash  fares  received  and  for  a  di- 
vision of  the  proceeds  of  such  tickets  and  cash  fares  be- 
tween the  two  companies. 

Up  to  September  22,  1891,  appellant  received  and 
honored  local  tickets  issued  by  the  L.  E.  &  W.  Co.,  in- 
cluding tickets  similar  to  the  one  sold  appellee.  About 
September,  1891,  correspondence  between  the  companies 
was  opened  concerning  the  kind  of  tickets  which  the  ap- 
pellant would  honor,  some  dispute  having  arisen  in 
auditing  the  accounts. 

This  correspondence  culminated  in  the  issuance  of  an 
order  by  appellants  to  its  ticket  receivers  as  follows : 

''Pittsburg,  Pa.,  September  16,  1891. — Please  in- 
struct conductors  that  on  and  after  September  22,  1891, 
only  local  tickets  issued  by  the  L.  E.  &  W.  Ry.  reading 
between  Indianapolis  and  Kokomo  and  intermediate 
points,  and  between  Kokomo  and  Indianapolis  and  inter- 
mediate points,  will  be  accepted  on  trains  of  the  P.,  C, 
C.  &  St.  L.  Ry.  Co.  running  between  Logansport  and 
Indianapolis. 

**In  other  words,  tickets  or  coupons  reading  over  the 
L.  E.  &  W.  Ry.  from  Indianapolis  to  points  east  or 
west  of  Tipton  and  north  of  Kokomo  and  vice  versa,  will 
be  good  on  L.  E.  &  W.  trains  only.'' 

A  copy  of  this  order  was  furnished  to  the  general  pas- 
senger agent  of  the  L.  E.  &  W.  Co.  and  its  receipt 
acknowledged  by  him.  The  position  of  the  L.  E.  &  W. 
Co.  with  regard  to  this  order  was  entirely  passive,  recog- 
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niziug  that,  so  far  as  it  was  concerned,  the  appellant  had 
the  right  under  the  original  contract  to  say  what  tickets 
it  would  honor. 

During  all  this  time  the  L.  E:  &  W.  Co.  was  running 
its  regular  trains  over  its  road.  The  ticket  agent  at  Tip- 
ton was  employed,  paid  and  controlled  exclusively  by 
the  L.  E.  &  W.  Co. 

Appellant  never  had  any  ticket  agent  at  Tipton,  and 
never  put  any  tickets  on  sale  there,  except  in  so  far  as 
tickets  sold  by  the  L.  E.  &  W.  Co.  may  be  held  to  be  its 
tickets. 

At  the  Tipton  depot  was  a  railroad  crossing  and  appel- 
lants stopped  at  the  depot  regularly,  not  only  on  account 
of  the  crossing,  but  to  receive  and  discharge  passengers. 
The  L.  E.  &  W.  ticket  agent  opened  his  windows  regu- 
larly for  the  sale  of  tickets  before  the  arrival  of  the  ap- 
pellant's trains,  and  sold  coupon  tickets  for  Logansport 
and  other  points  on  the  appellant's  road,  similar  to  that 
under  consideration,  to  be  used  on  appellant's  trains  or 
on  L.  E.  &  W.  trains,  and  they  were  used  on  both  up  to 
September  22.  Such  tickets  were  the  only  tickets  on 
sale  for  Logansport  via  Kokomo.  Tickets  issued  by  the 
L.  E.  &  W.  Co.  for  Indianapolis  and  Kokomo,  or  inter- 
mediate points,  without  coupons,  were  honored  by  the 
appellants  regularly  and  continuously  up  to  and  after 
the  sale  of  appellee's  ticket.  The  general  passenger 
agent  of  the  L.  E.  &  W.  Co.  evidently  did  not  under- 
stand the  order  to  apply  to  tickets  of  this  character,  and 
no  directions  were  given  by  him  to  discontinue  their  sale 
for  appellant^s  trains  and  no  notice  given  that  they  would 
not  be  honored  thereon.  The  L.  E.  &  W.  ticket  agent 
testified  that  he  opened  the  office  window  for  the  sale  of 
tickets  fifteen  or  twenty  minutes  before  the  appellant's 
north-bound  train  was  due,  which  was  about  12:50  p.  m.; 
that  this  was  the  first  train  due;   that  the  next  north- 
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bound  train  was  an  L.  E.  &  W.  train  due  about  3  o'clock ; 
that  he  was  selling  tickets  for  appellant's  train;  that  no 
train  was  specified  iji  the  sale  of  appellee's  ticket;  appel- 
lant's train  ran  direct  to  Kokomo  and  Logansport;  the 
first  L.  E.  &  W.  train,- the  one  due  at  3  o'clock,  did  not 
make  connection  at  Kokomo  for  Logansport,  the  passen- 
gers on  that  train  being  compelled  to  wait.  He  further 
testified  that  he  found  this  coupon  form  of  ticket  in  the 
office  when  he  took  charge,  thirteen  months  before,  and 
continued  to  sell  them  up  to  the  time  he  sold  the  two  to 
Berryman  for  both  L.  E.  &  W.  and  appellant's  trains. 

Appellee's  husband  testified  that  shortly  before  the  ap- 
pellant's north  bound  train  was  due  he  asked  the  agent 
for  two  tickets  for  Logansport  for  the  Panhandle  (appel- 
lant's) train,  and  received  the  tickets  in  question,  and 
paid  for  them;  that  when  the  train  came  in,  his  wife  got 
on,  and  as  it  started  he  got  on  and  sat  dow^n  beside  her. 
The  conductor  came  along,  he  presented  the  tickets,  the 
conductor  refused  to  receive  them  as  being  contrary  to 
his  orders,  and  on  his  refusal  to  pay  fare  put  himself 
and  wife  oft  at  the  next  station,  whence  they  walked 
back  home;  that  prior  to  October  8,  1891,  the  day  of 
this  transaction ,  he  had  himself  bought  tickets  for  Logans- 
port similar  to  these  for  use  on  the  Panhandle  trains, 
which  were  honored  on  such  trains,  and  had  also  known 
of  others  doing  likewise,  but  had  never  known  of  their 
being  dishonored  until  on  this  occasion.  Appellee's 
husband  who  bought  her  ticket  testified  that  at  the  time 
of  such  purchase  he  had  no  knowledge  that  it  would  not 
be  honored. 

One  of  appellant's  servants  testified  that  he  notified 
the  husband  before  he  boarded  the  train,  that  the  ticket 
was  not  good.     This  he  denied. 

Settlements  between  the  companies  were  had  from 
time  to  time,  and  appellant  received  its  share,  twenty- 
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five  per  cent,  of  the  proceeds  of  tickets  issued  by  the  L. 
E.  &  W.  Co.,  and  taken  up  by  its  conductors.* 

Most  of  the  facts,  as  we  have  given  them,  are  conceded 
by  counsel.  Those  which  are  not  conceded  are,  in  our 
opinion,  established  clearly  and  beyond  dispute. 

We  are  unable  to  construe  the  ticket,  as  claimed  by 
appellant,  to  show  upon  its  face  that  it  was  intended  for 
use  only  on  L.  E.  &  W.  trains.  The  absence  of  any 
limitation  of  that  character,  and  the  presence  of  appel- 
lant's initials  on  the  Kokomo  coupon,  the  heading  of 
which  is  ''L.  E.  &  W.,  P.  C.  C.  &  St.L./'  and  the  end- 
ing the  same,  ''L.  E.  &  W.,  P.  C.  C.  &  St  L./'  would 
indicate  strongly,  to  a  purchaser  who  knew  that  both  L< 
E.  &  W.  and  P.  C.  C.  &  St.  L.  trains  were  run  over  this 
road,  that  the  ticket  was  intended  to  be  used  on  either 
company's  trains.  Peterson  v.  Chicago,  etc.f  R.  W.  Ca,j 
45  N.  W.  Rep.  573. 

From  the  circumstances  and  evidence  recited,  the  con- 
clusion inevitably  follows  that  appellee's  ticket  was  pur- 
chased and  sold  for  use  on  appellant's  train.  It  likewise 
follows  that  up  to  September  22,  1891,  the  L.  E.  & 
W.  Co.,  and  its  agent  at  Tipton,  were  authorized  to 
issue  and  sell  tickets,  such  as  appellee's,  for  use  on  ap- 
pellant's train.  It  may  also  be  conceded  that  the  order 
of  September  16,  applies  to  and  forbids  the  receiving  of 
tickets  such  as  appellee's,  thus  revoking  such  authority, 
and  leaving  the  L.  E.  &  W.  Co.,  on  October  8,  with- 
out any  actual  authority  to  sell  such  tickets  for  such  use, 
although  it  was  on  that  day  authorized  to  sell  certain 
kinds  of  tickets  for  use  thereon. 

It  should  be  remembered  in  this  connection  that  wlutn 
an  agent  has  been  invested  with  certain  powers  and  per- 
sons deal  with  him  in  reliance  upon  such  authority,  they 
are  not  bound  by  secret  instructions  given  to  the  agent 
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and  not  known  to  the  third  persons.     Lake  Sliore,  etc., 
R.  W.  Co:  V.  Foster,  104  Ind.  293. 

It  is  true  there  is  not,  in  the  evidence,  any  direct  ap- 
pointment of  the  L.  E.  &  W.  Co.,  as  the  agent  of  the 
appellant,  eo  nomine^  for  any  purpose,  yet  the  existence 
of  the  agency  is  abundantly  proved  by  the  acts  and  con- 
duct and  course  of  dealing  of  the  parties  from  which  it 
may  be  implied. 

No  express  appointment  of  an  agent  is  necessary  to 
create  that  relation,  at  least  so  far  as  the  rights  of  third 
persons  are  concerned.  Although  the  officers  persistently 
say  there  was  no  agency,  yet  the  facts  admitted  are  such 
as  in  legal  contemplation  constitute  an  agency,  so  far  as 
third  parties  are  concerned  at  least.  Mechem  Agencj-, 
sections  83,  84;  Story  Agency,  section  54.  Pursley 
V.  Morrison^  7  Ind.  356,  1  Am.  &  Eng.  Encyc.  of  Law, 
340. 

To  recapitulate  the  result  of  the  facts,  it  appears  that 
the  L.  E.  &  W.  Co.  was,  for  several  years  and  up  to 
October  8,  1891,  authorized  to  sell  tickets  for  use  on  ap- 
pellant's road.  On  September  22,  1891,  this  right  was 
revoked  as  to  tickets  such  as  that  purchased  by  appellee, 
but  permitted  to  continue  as  to  other  kinds  of  tickets, 
but  no  public  notice  of  such  revocation  was  given.  On 
October  8,  1891,  appellee,  having  had  knowledge  of  the 
previous  agency  and  relying  upon  it,  without  knowl- 
edge of  the  revocation,  purchased  the  ticket  on  which 
she  sought  to  ride,  and  which  was  refused  by  appellant, 
and  she  herself  required  to  leave  the  train. 

Under  such  facts  there  could  be,  upon  the  principles 
of  law  which  we  have  announced,  but  one  proper  result 
of  the  trial  and  that  must  be  a  verdict  for  appellee. 

When  appellee  boarded  the  train,  with  a  ticket  which 
entitled  her  to  ride  thereon,  and  tendered  it  to  the  appel- 
lant, it  was  bound  to  carry  her,  and  it  was  wrongful  to 
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require  her  to  leave  the  train.  Corsien  v.  Northern  Pac. 
R.  R.  Co.y  44  Minn.  454;  Lake  Erie,  etc.,  R.  W.  Co.  v. 
Fix,  88  Ipd.  381. 

We  have  thus  presented  the  facts  in  detail,  and  the 
law  as  we  adjudge  it  to  be,  and  it  is  therefore  unneces- 
sary to  take  up,  seriatim,  the  errors  urged  in  the  admis- 
sion of  evidence  and  as  to  instructions.  The  views  of 
the  law  expressed,  dispose  of  most  of  them  against  the 
claims  of  appellant. 

The  third  and  seventh  charges  given  we  must  regard  as 
incorrect,  but  this  does  not  necessarily  require  nor  jus- 
tify a  reversal.  These  instructions  went  to  the  question 
of  appellant's  duty  to  receive  appellee's  ticket.  Since 
the  verdict  was  unquestionably  right  in  determining  that 
such  was  the  duty  of  appellant,  there  was  no  harmful 
error  in  the  instructions.  Elliott  App.  Proced.,  sections 
642,  643;  City  of  Lafayette  v.  Ashby,  8  Ind.  App.  214. 

While  the  damages  appear,  to  us  larger  than  should 
have  been  allowed  by  the  jury  or  approved  by  the  trial 
judge,  when  regarded  as  compensatory  only,  we  do  not 
feel  free,  under  the  rule  established  by  many  cases,  to 
disturb  the  verdict  on  that  ground. 

The  action  is  one  sounding  in  tort,  and  the  humilia- 
tion and  mortification  caused  appellee,  by  reason  of  be- 
ing publicly  compelled  to  leave  the  train,  are  proper  ele- 
ments of  damage.  Louisville,  etc.,  R.  W.  Co.  v.  Wolfe, 
128  Ind.  347;  Pennsylvania  Co.  v.  Bray,  125  Ind.  229; 
Chicago,  etc.,  R.  R.  Co.  v.  Holdbridge,  118  Ind.  281;  In- 
dianapolis, etc.,  R.  W.  Co.  V.  Howerton,  127  Ind.  236; 
Jeffersonville  R.  R.  Co.  v.  Rogers,  38  Ind.  116;  Lake 
Erie,  etc.,  R.  R.  Co.  v.  Arnold,  8  Ind.  App.  297. 

There  is  no  standard  by  which  such  damages  can  be 
accurately  estimated  or  measured.  The  authority  of  the 
above  cases,  with  many  others  of  like  import,  compels 
us  to  refrain  from  reducing  the  amount  of  this  verdict. 
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In  the  action  of  the  court  in  instructing  the  jury  to 
find  for  the  defendant,  the  L.  E.  &  W.  Co.,  there  was  no 
error  of  which  the  appellant  can  complain. 

There  was  no  issue  joined  between  these  two  defend- 
ants. If  they  have  any  rights,  the  one  against  the  other, 
that  is  for  them  to  settle. 

We  have  not  found,  either  in  the  pleadings  or  in  the 
ruling  on  the  motion  for  new  trial,  any  error  which 
would  justify  a  reversal. 

Judgment  aflSrmed. 

Filed  Feb.  24, 1894 ;  petition  for  a  rehearing  overruled  Nov.  23, 1894. 


No.  1,248. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Sears. 

Negligence. — Child  Non  Sui  Juris,  Negligence  of  Parent. — Negativing 
Imputed  Negligence, — In  an  action  by  a  child  non  sui  juris  for  injury 
occasioned  by  the  negligence  of  the  defendant,  the  negligence  of 
its  custodian  is  imputed  to  the  child,  and  therefore  the  general 
averment  that  the  injured  child  was  without  fault  is  sufficient  to 
negative  the  imputed  negligence  of  the  parent  or  custodian.  On 
the  trial  it  must  be  shown  that  the  custodian  was  without  fault. 

Sake.— Child  Non  Sui  Juris  a  Question  for  Jury, — In  such  an  action, 
whether  the  plaintiff  was  sui  juris  or  non  sui  juris,  is  a  question  of 
capacity  for  the  jury. 

Same. —  When  Child  May  Maintain  an  Action  for  a  Negligent  Injury,— 
If  a  child  is  of  such  tender  years  as  to  be  wholly  irresponsible,  in 
an  action  by  the  child,  there  should  be  imputed  to  it,  without  limit 
or  qualification,  the  conduct  of  the  parent  or  person  standing  in 
loco  parentis,  but  such  is  not  the  rule  if  the  child  has  capacity  to  ex- 
ercise discretion  in  its  own  behalf. 

8ame.— Special  Verdict. — Injury  to  Child. — Finding  as  to  Contributory 
Negligence,  When  Jury  May  Determine. — The  finding  in  a  special 
verdict  that  the  child  had  sufficient  capacity  to  exercise  reasonable 
care,  and  that  he  was  in  the  exercise  of  ordinary  care,  can  stand 
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only  as  ultimate  facts,  drawn  as  inferences  from  given  specific  facts 
on  which  they  are  predicated.  If  the  jury  find  the  facts  specially 
in  relation  to  the  age,  experience,  capacty,  and  conduct  of  the  child 
when  injured,  and  it  is  indisputable  that  only  one  inference  can  be  ' 
drawn  from  the  facts,  and  that  is  the  conclusion  that  the  child  was 
guilty  of  negligence  contributing,  as  a  proximate  cause,  to  its  in- 
jury, then  the  finding  that  the  child  was  not  guilty  of  contributory 
negligence  should  be  disregarded,  but  if  there  is  room  for  a  differ- 
ence of  opinion  between  reasonable  men  as  to  the  inferences  which 
may  fairly  be  drawn  from  such  facts,  then  it  is  proper  for  the  jury 
to  determine  the'question  of  contributory  negligence. 

Same.— Decree  of  Care  Required  of  a  Child  Sui  Juris. — In  an  action  by 
a  child  who  is  sui  juris,  for  damages  for  personal  injuries  sustained  by 
it  on  account  of  culpable  negligence  on  the  part  of  the  de- 
fendant, the  latter  can  not  escape  liability  solely  on  the  ground 
that  the  child  is.  chargeable  with  contributory  negligence  be- 
cause it  did  not  exercise  the  ordinary  care  that  a  reasonably 
prudent  adult  person  should  have  exercised  under  similar  cir- 
cumstances. If  the  child  exercise  ordinary  care  as  a  reasonably 
prudent  child  of  the  same  age,  experience,  and  capacity  should  have 
exercised  under  similar  circumstances,  it  is  not  guilty  of  contribu- 
tory negligence. 

Same. — Degree  of  Care  Required  of  a  Child  ITon  Sui  Juris. — In  an  action 
for  negligence  by  a  child  non  suijuris,  if  it  in  fact  exercised  the  or- 
dinary care  that  a  reasonably  prudent  adult  person  should  have  ex- 
ercised under  similar  circumstances,  the  negligence  of  its  parents 
can  not  be  imputed  to  it  to  defeat  a  recovery. 

Same. — Child  Playing  in  Street. — A  child  is  not  guilty  of  contributory 
negligence  per  se  by  playing  in  a  public  street. 

From  the  Carroll  Circuit  Court. 

G.  W.  Kretzinger,  E.  C.  Field,  J.  F.  McHugh,  R.  C. 
Pollard  and  C.  R.  Pollard,  for  appellant. 

H.  H.  Vinton,  D.  P.  Vinton,  J.  H.  Gould,  G.  R.  Eld- 
ridge  and  J.  M.  LaRue,  for  appellee. 

Davis,  J. — A  judgment  on  a  special  verdict  returned 
by  the  jury  was  rendered  for  $3,500  against  the  appel- 
lant. 

This  appeal  is  prosecuted  for  an  alleged  error  of  the 
trial  court  in  overruling  appellant's  motion  for  judg- 
ment in  its  favor  on  the  special  verdict.     Cross-errors 
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have  been  assigned  by  appellee,  bringing  in  review  the 
action  of  the  trial  court  in  overruling  appellee's  motion 
for  a  venire  de  novo,  and  also  for  a  new  trial. 

The  verdict  is  set  out  in  full  as  follows: 

**We,  the  jury,  find  the  following  special  verdict  in 
the  above  entitled  cause: 

''We  find  that  tlie  defendant,  the  Louisville,  New  Al- 
bany and  Chicago  Railway  Company,  is,  and  prior  to 
the  12th  day  of  April,  1891,  and  at  that  time  was,  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of 
Indiana,  and,  as  such  was,  operating  a  line  of  railroad 
from  Louisville,  in  the  State  of  Kentucky,  to  Chicago, 
in  the  State  of  Illinois;  that  said  line  of  road  is  located 
and  runs  through  the  corporate  limits  of  the  city  of  La- 
fayette, in  Tippecanoe  county,  in  the  State  of  Indiana, 
and  along  on  Fifth  street,  in  said  city,  occupying  a  track 
located  about  the  center  of  said  street,  the  ties  of  which 
are  eight  feet  long;  the  distance  between  the  rails  on  the 
inside  was  four  feet,  eight  inches  and  a  half;  that  the 
box  and  platform  cars  used  at  that  time  on  freight  trains 
on  said  railroad  were  from  eight  feet  four  inches  to  eight 
feet  eight  inches  wide;  that  said  street  was  sixty  feet 
wide  from  the  property  line  on  one  side  to  the  property 
line  on  the  other,  and  was  forty  feet  wide  between  the 
sidewalks;  that  said  street  and  sidewalks  were  in  con- 
stant use  by  the  inhabitants  of  said  city  and  the  public 
generally;  that  said  Fifth  street  was  an  improved  street 
and  in  good  condition  in  all  parts  of  it,  except  the  dirt 
piles  and  holes  hereinafter  mentioned,  on  the  12th  day 
of  April,  1891,  and  was  at  that  time  in  a  populous  and 
thickly-settled  portion  of  the  city  of  Lafayette,  and  in 
the  corporate  limits  thereof;  that  on  the  12th  day  of 
April,  1891,  and  for  years  prior  thereto,  and  ever  since, 
there  has  been  in  force  in  said  city  of  Lafayette  a  valid 
ordinance  of  said  city  limiting  the  rate  of  speed  of  all 
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railroad  trains  to  six  miles  per  hour;  that  some  five  days 
prior  to  the  12th  day  of  April,  1891,  said  defendant  com- 
pany, for  the  purpose  of  removing  old  ties  from  its  road- 
bed in  said  Fifth*  street,  and  replacing  them  with  new 
ones  at  a  point  on  said  road  about  150  feet  north  of 
Romig  street  in  said  city,  and  extending  north  about 
thirty  feet,  put  some  of  the  dirt  on  the  east  side  and  out- 
side of  the  track  of  said  company's  road  in  a  continuous 
pile  about  thirty  feet  long,  the  base  of  which,  next  to  the 
track,  was  about  one  foot  outside  of  the  ends  of  the  ties 
and  outside  of  that  part  of  the  street  used  by  the  railroad, 
and  in  the  part  of  the  street  used  by  the  public,  which 
pile  extended  north  and  south  along  said  track,  and  was 
twenty  inches  high,  and  holes  were  left  where  said  dirt 
had  been  taken  out  at  the  sides  and  ends  of  the  ties  and  so 
remained  for  five  days  and  until  after  the  plaintiff  was 
injured  as  hereinafter  shown;  that  the  new  ties  were  put 
in  and  the  dirt  left  in  said  piles  prior  to  the  12th  day  of 
April,  1891,  as  aforesaid,  and  that  said  dirt  might  have 
reasonably  been  put  back  and  the  holes  filled,  and  any 
obstruction  to  the  street  thereby  removed  from  time  to 
time  as  the  new  ties  were  put  in;  that  George  Sears,  the 
plaintiff  in  this  suit,  was  born  on  the  22d  day  of  April, 
1883,  and  at  the  time  of  the  injury  to  him,  hereinafter 
set  forth,  was  seven  years,  ten  months  and  twenty  days 
old,  and  resided  with  his  parents  at  the  southeast  corner 
of  Romig  and  Fifth  streets,  in  said  city  of  Lafayette;  that 
he  was  a  boy  of  ordinary  intelligence  for  his  age,  and 
prior  to  the  time  of  said  injury  had  been  accustomed  to 
go  on  the  streets  of  the  city  of  Lafayette  unattended, 
going  to  and  from  school,  going  on  errands  and  playing 
upon  the  streets,  particularly  Romig  and  Fifth  streets 
near  his  father's  residence;  that  on  Sunday,  April  12, 
1891,  at  about  7:30  A.  m.,  said  George  Sears,  with  three 
Vol.  11—42 
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other  boys  near  his  age,  was  playing  at  a  game  called  by 
them  'stink-base,'  two  of  the  boys  having  their  base  on 
the  north  side  and  two  on  the  south  side  of  Romig  street, 
which  street  crosses  Fifth  street,  running  east  and  west, 
and  said  Fifth  street  runs  north  and  south  through  said 
city;, that  on  said  12th  day  of  April,  1891,  at  about  7:30 
o'clock  in  the  forenoon,  a  freight  train  on  said  defendant's 
said  road,  owned  and  operated  by  the  defendant,  running 
from  three  or  four  squares  south  of  Romig  street  in  said 
city  of  Lafayette  to  said  Romig  street,  crossed  the  same 
on  said  Fifth  street,  and  ran  along  said  Fifth  street, 
going  north  in  the  corporate  limits  of  said  city,  and  past 
said  pile  of  dirt  situated  on  Fifth  street  as  above  found, 
said  train  then  running  at  a  rate  of  speed  exceeding  six 
miles  per  hour,  to  wit,  at  the  rate  of  eight  miles  per 
hour;  that  the  train  consisted  of  a  locomotive  and  twenty- 
five  box  cars;  that  while  said  traiin  was  passing  Romig 
street,  and  after  two  or  three  cars  had  passed,  the  plaint- 
iff started  to  run,  and  did  run  north  on  said  Fifth  street, 
and  in  the  same  direction  in  which  the  cars  were  run- 
ning, and  one  of  the  other  boys  ran  after  him  for  a  short 
distance  and  stopped;  that  said  plaintiff  continued  run- 
ning, believing  that  one  of  the  boys  was  running  after 
him,  and  while  so  running,  stepped  on  said  pile  of  dirt 
at  a  place  where  it  was  twenty  inches  high,  and  the  dirt 
gave  way,  causing  said  plaintiff  to  slip  and  fall,  and  slide 
down  said  pile  of  dirt  toward  and  under  said  moving 
train,  which  was  then  running  opposite  the  place  where 
said  boy  fell,  and  some  of  the  cars,  including  the  caboose 
at  the  south  end  thereof,  ran  over  said  plaintiff,  and  both 
his  legs  were  so  mangled  and  crushed  by  said  train  that 
it  was  necessary  to  amputate  both  legs  at  four  inches 
below  the  knees,  which  was  on  said  day  accordingly 
done,  the  operation  being  performed  by  Dr.  George  F. 
Beasley,  the  defendant  company's  surgeon,  assisted  by 
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Dr.  Potel,  both  reputable  and  competent  physicians  and 
surgeons;  that  by  reason  of  said  injury  and  wounds,  tlie 
plaintiff  has  suffered  great  bodily  and  mental  pain,  and 
continues  to  suffer  pain,  and  is  maimed  and  crippled 
for  life;  that  said  plaintiff,  at  the  time  of  his  injury,  wag 
of  sufl&cient  age  and  capacity  to  exercise  reasonable  care 
in  his  own  behalf,  and  that  his  parents  were  not  without 
fault  in  permitting  him  to  go  abroad  on  the  streets  of 
said  city  unattended;  that  while  said  pile  of  dirt  upon 
which  plaintiff  so  stepped,  and  which  gave  way  with  him 
as  stated,  was  apparent,  and  was  an  obstruction  on  said 
street,  and  in  fact  dangerous  by  reason  of  its  liability  to 
cause  persons  to  stumble  over  the  same,  or  of  giving 
way,  and  thereby  throwing  persons  down,  still  such 
danger  was  not  so  apparent  as  that  it  would  be  reason- 
ably foreseen  by  a  boy  of  the  age,  experience,  and 
capacity  of  the  plaintiff  under  the  circumstances  in 
which  he  was  placed  at  the  time  he  so  stepped  on  said 
pile,  and  said  danger  was  not  in  fact  then  and  there  ap- 
parent to  plaintiff,  and  the  plaintiff,  in  so  running  along 
said  street,  and  stepping  on  said  pile  of  dirt^  wliich  sa 
gave  way  with  him,  and  caused  him  to  fall  and  slide 
under  said  moving  train,  was  in  the  exercise  of  ordinary 
care  considering  his  age,  intelligence  and  the  other  facts 
herein  found. 

''We  further  iSnd  that  the  length  of  time  said  defend- 
ant allowed  said  street  to  remain  obstructed  by  said  pile 
of  dirt,  and  said  holes  as  herein  found,  was  an  un- 
reasonable length  of  time. 

"If  upon  the  foregoing  facts  the  court  is  of  the  opinion 
that  the  law  is  with  the  plaintiff,  then  we  find  for  the 
plaintiff,  and  assess  his  damages  at  $3,500. 

"If,  however,  the  court  is  of  the  opinion  that  the  law 
is  with  the  defendant,  then  we  find  for  the  defendant." 

It  is  earnestly  contended  by  counsel  for  appellant  that 
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the  verdict  of  the  jury  is  not  sufficient  to  sustain  the 
judgment  in  behalf  of  appellee,  because  there  is  no  find- 
ing of  facts  therein  showing  that  his  injuries  were  sus- 
tained without  any  fault  on  the  part  of  his  parents  con- 
tributing thereto.  It  is  necessary  to  consider,  in  this 
connection,  the  question  whether  the  appellee,  under  the 
facts  and  circumstances  disclosed  by  the  verdict,  was  «ui 
juris  or  non  sui  juris.  In  other  words,  whether  the  doc- 
trine of  imputed  negligence  has  any  application  in  this 
case. 

If  the  appellee  was  non  sui  juris,  the  negligence  of  his 
custodian  is  to  be  imputed  to  the  child,  and,  therefore, 
the  general  averment  in  such  cases  that  the  injured  child 
was  without  fault  is  sufficient  to  negative  the  imputed 
negligence  of  the  parent  or  custodian.  Terre  Ha%de 
Street  R,  W.  Co.  v.  Tappenbeck,  9  Ind.  App.  422. 

It  is  necessary,  however,  in  such  cases — when  the  child 
lacks  capacity  to  exercise  care  for  himself — ^to  establish 
on  the  trial  that  the  parent  was  without  fault. 

If,  therefore,  it  was  essential  to  a  recovery  in  behalf 
of  appellee  that  the  verdict  should  contain  a  finding  of 
facts  showing  that  his  parents  were  in  the  exercise  of  due 
and  ordinary  care  on  this  occasion,  it  might  be  a  serious 
question  whether  the  verdict  could  stand,  because  the 
particular  facts  in  relation  to  the  acts  or  knowledge  of  the 
parents  concerning  the  situation  of  the  child  and  the  care 
exercised  by  them,  are  not  specifically  found.  It  does 
not  clearly  appear,  for  instance,  whether  they  knew, 
prior  to  the  injury,  of  the  alleged  negligence  of  appellant 
in  leaving  the  dirt  in  the  street,  or  whether  appellee  was, 
on  this  occasion,  playing  in  the  street  in  the  vicinity  of 
the  pile  of  dirt  with  their  knowledge  or  consent,  or  what 
instructions,  if  any,  they  had  given  him  with  reference 
to  the  care  he  should  exercise  when  in  the  street. 

It  is  true  there  is  a  finding  ''that  his  parents  were  not 


mmr- 


NOVEMBER  TERM,  1894.  661 


The  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Sears. 


without  fault  in  permitting  him  to  go  abroad  in  the 
streets  of  said  city  unattended,"  but  this  is  simply  a  con- 
elusion,  and  not  a  fact.  In  any  event  the  finding  only 
imputes  negligence  to  the  parents  respecting  his  being 
in  the  streets  unattended,  and  is  silent  respecting  the 
particular  occasion  in  question.  If  all  the  facts  and  cir- 
cumstances relative  to  their  knowledge  and  acts  were 
found  in  the  verdict  in  connection  with  the  age  and  ca- 
pacity of  appellee,  and  the  other  facts  and  circumstances 
set  out  in  the  verdict,  then  if  there  was  room  for  differ- 
ence of  opinion  between  reasonable  men  as  to  the  infer- 
ences that  might  be  fairly  drawn  therefrom,  the  question 
as  to  whether  the  parents  exercised  ordinary  care  under 
the  circumstances  would  be  one  for  the  jury.  Cincinnati^ 
etc.,  R.  W.  Co.  V.  Grames,  136  Ind.  39;  Kentucky  and 
Indiana  Bridge  Co.  v.  McKinney,  9  Ind.  App.  213. 

All  infants  are  not  held,  as  a  matter  of  law,  to  be  non 
8ui  juris.  It  has  been  held  in  several  cases  in  this  State, 
that  children  ranging  in  ages  from  two  years  to  seven 
years  and  two  months  are  non  8ui  juris.  Citizens'  St. 
R.  R.  Co.,  etc.,  V.  Stoddard,  10  Ind.  App.  278,  and  au- 
thorities there  cited. 

In  no  case,  so  far  as  our  attention  has  been  called 
thereto,  in  this  State,  has  the  court  held  that  a  child,  in 
excess  of  seven  years  and  two  months  old,  was,  as  a 
matter  of  law,  non  sui  juris. 

In  Terre  Haute  Street  R.  W.  Co.  v.  Tappenbeck,  supra, 
we  said:  '*A  great  many  cases  support  the  proposition 
that  a  boy  nine  years  of  age,  where  it  does  not  appear 
that  he  was  in  any  respect  deficient  or  incompetent  is 
sui  juris,  and  is  bound  to  exercise  the  degree  of  care 
which  can  reasonably  be  expected  of  one  of  his  age." 
In  this  case  appellee  was,  when  he  was  injured,  seven 
years,  ten  months  and  twenty  days  old.  Whether  ap- 
pellee was  sui  juris  or  non  sui  juris  was  a  question  of  ca- 
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pacity  for  the  jury.    Terre  Haute  Street  R.  W,  Co.  v.  Tap- 
penbeck,  supra;  Citizens'  St.  R,  R,  Co,  v.  Stoddard,  supra. 

The  jury  found  that  appellee  resided  at  the  south- 
east corner  of  Romig  and  Fifth  streets,  near  where  the 
accident  occurred;  that  he  was  accustomed  to  go  on  the 
streets  unattended  to  and  from  school,  going  errands,  and 
playing  upon  the  streets  near  his  father's  residence,  in- 
cluding the  street  on  which  said  railroad  w^as  located; 
that  he  was  a  boy  of  ordinary  intelligence  for  his  age; 
that  he  was  of  sufficient  age  and  capacity  to  exercise 
reasonable  care  in  his  own  behalf. 

In  Terre  Haute,  etc,  R,  W.  Co.v.  Tappenbeck,  supra,  we 
said:  "Whether  the  rule  referred  to,  imputing  the  neg- 
ligence of  the  parent  to  the  child,  in  actions  prosecuted 
for  and  in  behalf  of  the  child,  is  a  just  or  unjust  rule, 
and  whether  it  is  supported  or  condemned  by  the  weight 
of  authority,  we  are  not  required  in  this  action  to  deter- 
mine." See  Chicago  City  R,  Co.  v.  Wilcox,  50  Am. 
and  Eng.  R.  Gas.  464. 

In  this  state  the  rule  has  only  been  applied,  so  far  as 
we  are  advised,  in  two  cases,  where  the  action  was  prose- 
cuted by  the  child.  In  one  case  the  child  was  under 
the  age  of  five  years.  Lafayette,  etc.,  R.  R.  Co.  v.  Huff- 
man,  28  Ind.  287. 

And  in  the  other  case  the  child  was  a  little  over  five 
years  of  age.  Hathaway  v.  Toledo,  etc.,  R.  W.  Co.,  46 
Ind. 25. 

The  better  rule,  in  the  opinion  of  the  writer,  is  when 
the  action  is  brought  by  the  infant,  whether  sui  juris  or 
non  sui  juris,  for  his  own  benefit,  that  the  negligence  of 
the  parent  or  custodian  of  the  child  shall  not  be  imputed 
to  the  child.  Westbrook  v.  Mobile  and  Ohio  R.  R.  Co., 
14  Am.  St.  Rep.  587,  and  notes. 

In  a  recent  case,  which  was  prosecuted  by  a  boy  eleven 
years  of  age,  to  recover  damages  which  he  sustained  on 
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account  of  the  negligence  of  a  railroad  company.  Chief 
Justice  Howard  said:  **The  appellee  in  this  case  is 
suing  for  his  own  injury.  He  was  himself  capable 
of  going  to  school  across  the  railroad,  and  his  parents - 
are  not  in  the  case,  nor  is  it  necessary  that  they  should 
be."     Cleveland,  etc.,  R,  W.  Co.  v.  Keely,  138  hid.  600. 

The  rule  in  such  cases  ( in  the  light  of  the  decisions  of 
our  Supreme  Court,  conceding  without  deciding  that 
they  go  to  the  extent  indicated)  in  our  opinion  is  that 
where  a  child  is  of  such  tender  years  as  to  be  wholly  irre- 
sponsible, it  should  in  this  class  of  actions  have  imputed 
to  it,  without  limit  or  qualification,  the  conduct  of  the 
parent  or  other  person  standing  in  loco  parentis,  but 
this  is  not,  in  our  judgment,  the  rule  of  reason  or  law  in 
case  of  a  child  who  has  capacity  to  exercise  discretion  in 
its  own  behalf.  Louisville,  etc.,  R.  W.  Co.  v.  Hirsch,  69 
Miss.  126,  s.  c.  56  Am.  &  Eng.  R.  Cas.  291. 

If  we  are  correct  in  this  conclusion,  it  was  not  essential 
to  appellee's  recovery  that  it  should  aflfirmatively  appear, 
in  the  special  verdict,  that  his  parents  were  in  all  re- 
spects in  the  exercise  of  due  care  on  this  occasion. 

It  is  next  insisted  that  the  verdict  fails  to  find  facta 
showing  that  appellee  was  without  fault.  On  the  con- 
trary, it  is  contended  that  the  facts  in  the  verdict  show 
that  he  was  guilty  of  contributory  negligence. 

Appellant's  counsel  urge  that  certain  parts  of  the  ver- 
dict, in  substance,  and  to  the  effect  that  appellee  had 
suflicient  capacity  to  exercise  reasonable  care,  and  that 
he  was  in  the  exercise  of  ordinary  care  should  be  elimin- 
ated. These  findings  can  only  stand  as  ultimate  facts, 
drawn  as  inferences  from  the  given  specific  facts  on  which 
they  are  predicated.  The  correct  rule  in  this  state  is 
clearly  stated  by  Judge  Coffey  in  Cincinnati^  etc.,  H, 
W.  Co.  V.  Orames,  supra.  In  this  case  the  jury  find 
the  facts  specially  in  relation  to  the  age,  experience,  ca- 
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pacity  and  conduct  of  appellee  on  this  occasion.  If  it 
was  indisputable  that  only  one  inference  could  be  drawn 
from  the  facts,  and  that  was  the  conclusion  that  appel- 
•  lee  was  guilty  of  negligence  contributing,  as  a  proxi- 
mate cause,  to  his  injury,  then  the  contrary  inferences 
drawn  by  the  jury  should  be  disregarded;  but  if  there 
was  or  is  room  for  difference  of  opinion  between  reason- 
able men  as  to  the  inferences  which  might  fairly  be 
drawn  from  such  facts,  then  it  was  proper  for  the  jury  to 
determine  the  question  of  contributory  negligence. 

If  the  question  of  contributory  negligence  on  the  part 
of  appellee  had  been  submitted  to  us,  under  the  circum- 
stances disclosed,  we  might  have  reached  a  different  con- 
clusion, but  as  there  is,  in  our  opinion,  room  for  differ- 
ence of  opinion  between  reasonable  men  as  to  the  infer- 
ences which  might  be  fairly  drawn  from  the  facts  and 
circumstances  set  out  in  the  verdict,  the  question  as  to 
whether  appellee  exercised  ordinary  care  ( such  care  and 
caution  as  are  usually  looked  for  in  other  children  of 
like  age  and  capacity  with  the  appellee),  was,  under  the 
authorities,  we  think,  a  question  for  the  jury's  determina- 
tion. Section  136,  Beach  Contrib.  Neg.;  Thompson 
Neg.,  vol.  2,  1180;  Louisville,  etc.,  R.  R,  Co.  v.  Hirsh, 
supra. 

In  Ranch  v.  Lloyd,  31  Pa.  St.  358,  the  action  was 
by  an  infant  six  or  seven  years  of  age.  The  court 
said:  '*That  every  case  is  to  be  determined  by  its 
own  circumstances,  and  that  children  are  to  be  held  re- 
sponsible only  for  the  discretion  of  children,  seem  a  self- 
evident  proposition.  *  *  *  If  he  had  gone  out  of 
his  track  to  place  himself  untJer  the  cars,  it  might  be  ac- 
counted rashness  even  in  a  child;  but,  pursuing  his 
highway,  he  may  well  have  supposed  that  the  men  who 
placed  the  cars  there  expected  him  to  pass  under  them. 
Considering  his  age,  and  all  the  circumstances  of  the 
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case,  we  see  nothing  that  would  justify  the  imputation 
of  negligence  or  imprudence.  He  acted  like  a  child,  and 
he  is  not  to  be  judged  as  a  man.  ♦  *  ♦  He  was  in 
the  exercise  of  a  right,  in  a  manner  not  unreasonable 
or  imprudent  for  a  child,  and  they  injured  him  by  rea* 
son  of  having  stopped  where  they  had  no  right  to  stop.!' 

In  Byrne  v.  New  York  Central,  etc.,  R.  R.  Co.,  83  N.  Y. 
620,  which  was  an  action  brought  by  a  minor  between 
ten  and  eleven  years  old  for  injuries  received  at  a  railroad 
crossing,  the  court  said:  **The  law  is  not  so  unreason- 
able as  to  exact  from  an  infant  the  same  degree  of  care 
and  prudence  in  the  presence  of  danger  as  it  exacts  from 
adults.  An  infant,  to  avoid  the  imputation  of  negligence, 
is  bound  only  to  exercise  the  degree  of  care  which  can 
reasonably  be  expected  of  one  of  its  age.  *  *  We  can 
not  within  these  authorities,  upon  the  undisputed  facts, 
say,  as  a  matter  of  law,  that  the  plaintiff — regard  being 
had  to  her  tender  years — failed  in  that  degree  of  care 
which  the  law  required  of  her.  Whether  she  did  or  not 
was,  upon  all  the  circumstances  of  this  case,  a  question 
for  the  jury.*' 

Bowling  v.  New  York  Central,  etc.,  R.  R.  Co.,  90  N.  Y. 
670,  was  an  action  brought  by  a  girl  about  nine  years  old 
to  recover  damages  sustained  by  her  on  account  of  injuries 
from  an  engine  of  the  company  at  a  street  crossing.  The 
court  said:  "It  is  not  disputed  that  there  was  sufficient 
evidence  of  the  defendant's  negligence,  but  the  claim  is 
here  made  that  there  was  undisputed  and  uncontradicted 
evidence  of  the  plaintiff's  contributory  negligence.  We 
are  of  the  opinion  that,  under  all  the  circumstances,  it 
was  a  question  of  fact  for  the  jury  to  determine  whether 
there  was  negligence  upon  the  part  of  the  plaintiff. 
*  *  *  But  it  is  well  settled  that  the  same  degree  of 
care  is  not  required  of  an  infant  of  tender  years  which 
is  required  of  an  adult.     An  infant,  to  avoid  the  impu- 
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tation  of  negligence,  is  bound  only  to  exercise  that  degree 
of  care  which  can  reasonably  be  expected  of  one  of  its 
age,  and  in  passing  upon  the  question  of  contributory 
negligence  the  age  of  the  infant,  with  all  the  other  cir- 
cumstances in  the  case,  is  to  be  considered  by  the  jury." 
.  In  Stone  v.  Dry  Dock,  etc.,  R.  R.  Co.,  115  N.  Y.  104,  a 
nonsuit  was  granted  on  the  ground  that  an  infant  seven 
years  of  age  was  sui  juris,  and  that  the  act  of  the  child  in 
crossing  the  street  in  front  of  the  approaching  car  was 
negligence  on  her  part  which  contributed  to  her  death,  and 
barred  a  recovery  by  the  administrator.  The  court  said: 
"We  think  the  case  should  have  been  submitted  to  the 
jury.  *  *  *  It  can  not  be  asserted  as  a  proposition 
of  law  that  a  child  just  passed  seven  years  of  age  is  sui 
juris,  so  as  to  be  chargeable  with  negligence.  The  law 
does  not  define  when  a  child  becomes  sui  juris.  *  *  * 
From  the  nature  of  the  case  it  is  impossible  to  prescribe 
a  fixed  period  when  a  child  becomes  sui  juris.  Some 
children  reach  the  point  earlier  than  others.  It  depends 
upon  many  things,  such  as  natural  capacity,  physical 
condition,  training,  habits  of  life  and  surroundings. 
These  and  other  circumstances  may  enter  into  the  ques- 
tion. It  becomes,  therefore,  a  question  of  fact  for  the 
jury  where  the  inquiry  is  material  unless  the  child  is  of 
so  very  tender  years  that  the  court  can  safely  decide  the 
fact.  *  *  The  negligence  of  the  defendant's  driver 
is  conceded,  and  it  was  for  the  jury  to  judge  whether  the 
conduct  of  the  child  in  crossing  the  street  to  join  another 
child  engaged  in  roller  skating  on  the  opposite  side  was 
characterized  by  any  want  of  that  degree  of  care  which 
children,  under  similar  circumstances,  would  usually 
exercise.'' 

In  Railroad  Co,  v.  Stout,  17  Wall.,  657,  the  court 
said:  '*The  care  and  caution  required  of  a  child  is  ac- 
cording to  his  maturity  and  capacity  only,  and  this  is  to 
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be  determined  in  each  case  by  the  circumstances  of  the 
case.'' 

In  Baker  v.  Flint,  etc,,  R.  R.  Co.,  68  Mich.  90,  a  boy 
seven  years  and  three  months  old  sued  to  recover  damages 
for  personal  injuries  received  by  him  from  being  run  over 
by  the  defendant's  train  of  cars.  The  court  said:  **There 
is  no  question  but  that  it  was  this  boy's  right  to  cross  the 
railroad  track  at  any  time  when  he  would  not  be  injured 
by  teams,  wagons,  cars,  or  other  things  going  upon  or 
across  the  street;  and  this  right  is  accompanied  with  the 
duty  to  use  reasonable  and  at  least  ordinary  care  on  the 
part  of  the  child, — his  age,  experience  and  intelligence 
being  taken  into  consideration  with  other  circumstances 
existing  at  the  time  the  accident  occurred."  See,  also, 
Indianapolis,  etc.,  R.  W,  Co.  v.  Pitzer,  109  Ind.  179. 

In  actions  for  injuries  sustained  by  a  child,  the  ques- 
tion as  to  the  negligence  of  the  defendant,  ordinarily, 
stands  on  the  same  footing  as  in  case  of  an  adult  person, 
except  when  a  child  is  seen  by  the  defendant  in  time  to 
avoid  the  injury,  or  when  the  liability  of  children  to  ex- 
posure is  known  by  the  defendant  prior  to  the  injury, 
then  a  higher  degree  of  care  is  exacted  of  the  defendant, 
under  some  circumstances,  to  avoid  the  injury.  City  of 
Indianapolis  v.  Emmelman,  108  Ind.  530. 

But  in  an  action  by  a  child  who  is  sui  juris,  for  dam- 
ages for  personal  injuries  sustained  by  it  on  account  of 
culpable  negligence  on  the  part  of  the  defendant,  the  de- 
fendant can  not  escape  liability  solely  on  the  ground  that 
the  child  is  chargeable  with  contributory  negligence  be- 
cause it  did  not  exercise  the  ordinary  care  that  a  reason- 
ably prudent  adult  person  should  have  exercised  under 
similar  circumstances.  If  a  child  who  is  sui  juris  exer- 
cises such  ordinary  care  as  a  reasonably  prudent  child 
of  the  same  age,  experience,  and  capacity  should  have  ex- 
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ercised  under  similar  circumstances,  the  child  is  not 
guilty  of  contributory  negligence. 

In  an  action  by  a  child  that  is  non  sui  jurisy  if  the 
child  in  fact  exercises  the  ordinary  care  that  a  reason- 
ably prudent  adult  person  should  have  exercised  under 
similar  circumstances,  the  negligence  of  the  parents  can 
not  be  imputed  to  it  to  defeat  a  recovery. 

In  Ihl  V.  Forty-Secmd  Street,  etc,  R.R,  Co.,  47  N.  Y. 
317  ( 7  Am.  Rep.  450),  the  court  says:  ''If  the  child  exer- 
cised proper  care,  and  the  injury  was  caused  wholly  by  the 
negligence  of  the  driver,  the  defendant  was  clearly  liable 
without  regard  to  the  question  whether  it  was  negligent 
in  the  parents  to  let  the  child  go  out  as  it  did.  »  »  » 
The  child  was  only  three  years  and  two  months  old  and 
clearly  within  the  adjudged  cases  in  which  infants  have 
been  held  not  aui  juris  or  responsible  for  their  own  con- 
duct, but  only  through  their  custodians;  and  this  inca- 
pacity was  obvious,  and  apparent  to  the  driver.  All  the 
cases  in  which  the  negligence  of  parents  or  custodians  of 
infants  not  5m  Jwm  is  held  to  preclude  a  recovery  by 
such  infants  or  their  representatives,  necessarily  assume 
that  the  conduct  of  the  infant  was  such  as  would,  in  case 
of  a  person  aid  juris,  have  amounted  to  contributory  neg- 
ligence, and  hold  that  the  negligence  of  the  parent  or 
custodian,  but  not  the  personal  conduct  of  the  infant 
constitutes  the  bar." 

In  another  case  the  court  said:  "It  is  in  cases  where 
the  child  has  done,  or  omitted  something  which  would 
be  regarded  in  an  adult  as  negligent,  that  the  conduct  of 
the  parents  in  respect  to  the  degree  of  care  exercised  over 
the  child  becomes  material  and  the  reason  is  that  the 
negligence  can  not  be  imputed  to  the  child,  except 
through  the  parents;  but  when  the  child  has  done  no 
negligent  act,  the  conduct  of  the  parents  may  be  regarded 
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as  too  remote."  McGarry  v.  Loomis,  63  N.  Y.  104  (20 
Am.  Rep.  510). 

If  the  question  can  be  regarded  as  an  open  one  in  this 
State,  under  the  decisions  of  the  Supreme  Court  cited 
supra,  and  the  decision  was  necessary  to  the  determina- 
tion of  this  case,  the  writer  would  insist  that  in  an  ac- 
tion by  a  child  that  is  non  sui  juris,  the  child  can  not  be 
charged  with  contributory  negligence  and  barred  from  a 
recovery  for  an  injury  inflicted  upon  him  through  the 
negligence  of  another,  because  the  child  did  not  exercise 
reasonable  care  to  avoid  the  injury. 

If  an  action  is  brought  by  the  father  for  the  negligent 
injury  of  his  child,  contributory  negligence  on  the  part 
of  the  father  will  bar  the  action,  and  in  such  action  the 
father  can  only  recover  under  the  same  circumstance  of 
prudence  on  the  part  of  the  child  as  would  be  required 
if  the  action  was  in  behalf  of  the  child.  Sections  131 
and  132,  Beach  Contrib.  Neg. 

In  this  case  the  action  is  brought  for  the  benefit  of  the 
child.  There  is  no  question  here  as  to  going  on  the 
track  of  a  railroad  crossing,  catching  at  a  ladder  to  steal 
a  ride,  or  in  any  manner  interfering  with  either  the  track 
or  train.  He  was  playing  in  and  along  the  street  near 
his  home — not  on  the  track — and  was  injured  by  step- 
ping on  a  pile  of  dirt,  which  appellant  had  negligently 
left  in  the  street  outside  of  the  ends  of  the  ties,  for  five 
days,  which  gave  away,  causing  him  to  slip  and  fall  and 
slide  down  said  pile  of  dirt,  towards  and  under  the  mov- 
ing train. 

We  are  inclined  to  agree  with  counsel  for  appellant 
that  the  rate  of  speed  in  excess  of  six  miles  an  hour  did 
not  contribute  to,  and  was  not  a  proximate  cause  of,  ap- 
pellee's injury.  Western  Railway  of  Alabama  v.  Mutch, 
54  Am.  &  Eng.  R.  R.  Cas.,  107  (Supreme  Court  of 
Alabama). 
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It  is  next  insisted  that  appellee  could  not  recover  for 
injuries  sustained  by  him  through  negligence  of  the 
company  while  using  the  street  as  a  play  ground. 

In  our  opinion  the  appellee  was  lawfully  in  the  street. 
''Nor  does  it  matter  that  he  was  at  play  with  other  chil- 
dren." McGuire  v.  Spence,  91  N.  Y.  303;  Huerzeller  v. 
Central  Cross,  etc,  139  N.  Y.  490;  City  of  Indianapolis 
V.  Emmelman,  supra;  Citizens^  St.  R.  R.  Co.  v.  Stod* 
dard,  supra. 

He  was  not  in  any  sense  a  trespasser.  He  had  the 
right, — exercising  ordinary  care, — to  play  in  the  street, 
in  the  manner  and  under  the  circumstances  as  found  by 
the  jury. 

If  the  rule  of  imputable  negligence  was  applicable  in 
this  case,  it  is  difficult  to  see  on  what  theory  the  court 
could  say  that  it  was  negligence  per  se  on  the  part  of  the 
parents  to  allow  a  child  of  ordinary  intelligence  to  go 
abroad  on  the  streets  unattended. 

Playing  in  and  along  the  street  was  not,  in  our  opin* 
ion,  negligence  per  se  on  the  part  of  either  appellee  or 
his  parents. 

It  is  apparent,  we  think,  from  the  facts  and  circum- 
stances disclosed  in  the  verdict,  that  if  there  was  any 
negligence  on  the  part  of  the  child  contributing  to  his 
injury,  such  negligence  does  not  necessarily  grow  out  of 
the  fact  that  he  was  playing  in  the  street,  either  with  or 
without  the  knowledge  or  consent  of  his  parents,  but  it 
arises  out  of  his  act  in  running  upon  a  pile  of  dirt  twenty 
inches  high  and  thirty  feet  long  in  the  street  in  the  im- 
mediate proximity  of  a  moving  freight  train.  That  part 
of  the  street,  at  the  intersection  of  Romig  and  Fifth 
streets  in  which  appellee  was  playing  at  and  prior  to  the 
arrival  of  the  "train,  was  not,  so  far  as  disclosed  by  the 
finding,  in  any  respect  dangerous,  except  such  danger 
as  was  incident  to  the  running  of  trains  on  and  along 
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the  railroad.  The  dirt  was  one  hundred  and  fifty  feet 
north  of  this  point.  There  does  not  appear  to  have  been 
any  danger  in  running  in  and  along  the  street  by  the 
side  of  and  with  the  moving  train,  except  such  danger 
as  was  created  by  the  pile  of  dirt  aforesaid.  The  fact 
that  the  pile  of  dirt  was  in  the  street  adjacent  to  the  rail- 
road track  was  evidently  apparent  to  appellee,  but  the 
jury  expressly  find  that  the  danger  of  it  giving  away  was 
not  so  apparent  as  to  be  reasonably  foreseen,  under  the 
circumstances,  by  appellee,  who,  they  find,  was  a  boy 
of  sufficient  age  and  capacity  to  exercise  reasonable  care 
in  his  own  behalf,  and  they  find  that  he  was  in  the  ex- 
ercise of  ordinary  care  on  this  occasion. 

In  addition  to  the  authorities  hereinbefore  cited  on  the 
question  of  contributory  negligence,  see,  also,  the  fol- 
lowing: Citizens^  Street  R.  R.  Co.  v.  Spahr,  7  Ind. 
App.  23;  Louisvilhy  etc,  R.  W.  Co.  v.  Davis,  7  Ind.  App. 
222;  Evahsville,  etc.,  R.  R.  Co.  v.  Athon,  6  Ind.  App. 
295;  Louisville,  etc.,  R.  W.  Co.  v  Costello,  9  Ind.  App. 
462;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Klitch,  11  Ind.  App. 
290;  Chicago,  etc.,  R.  R.  Co.  v.  Butler,  10  Ind.  App.  244; 
section  136,  Beach  Contrib.  Neg. 

Judgment  affirmed. 

Filed  Nov.  14, 1894;  petition  for  a  rehearing  overmled  Feb.  7, 1895. 
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Master  and  Servant. — Guaranty  Against  Iniury, — Scope  of  (hiaranty. 
— Where  a  servant,  a  young  girl  of  fifteen  years,  employed  in  a 
laundry  to  iron  flannels  with  a  fiat-iron,  was,  over  her  objection, 
set  to  operating  a  * 'mangle,"  upon  the  assurance  of  the  master  that 
it  was  not  difficult  to  manage  or  dangerous  to  the  operator,  ''and 
that  he  (the  master)  would  take  all  the  risk  of  any  accident  that 
might  occur  to  her  by  reason  of  her  operating  said  mangle,"  the 
guaranty  of  the  master  against  injury  did  not  extend  to  injuries  re- 
ceived through  the  servant's  own  negligence,  but  only  such  as  might 
befall  her  by  reason  of  the  master's  negligence  or  by  reason  of  the 
natural  dangers  incident  to  the  use  of  the  machinery  when  oper- 
ated by  her  in  an  ordinary  and  prudent  manner. 

Same. — Contributory  Negligence, —  Voluntary  Act. — ^That  the  injuries 
complained  of  were  not  the  result  of  plaintiff's  negligence  nor  of  a 
voluntary  act  which  must  inevitably  result  in  injury,  see  opinion. 

Same. — Guaranty  Against  Injury, — Scope  of  Guaranty, — ^Under  such 
guaranty,  if  the  servant  used  ordinary  care,  such  as  was  to  be  ex- 
pected of  one  of  her  age,  intelligence  and  experience,  and  neverthe- 
less was  injured,  the  master  agreed  to  answer  therefor,  and  is  liable. 

Same. — Servant  of  Tender  Years  Chargeable  with  Knowledge  of  what  Is 
Dangerous. — At  the  age  of  fifteen  any  child  of  ordinary  intelligence 
must  know  that  to  place  its  hand  on  a  bar  of  iron  heated  to  a  great 
heat  must  burn,  or  to  place  its  fingers  between  two  heavy  rollers, 
where  the  space  is  too  small  to  admit  them,  must  result  in  their  be- 
ing crushed. 

Interrogatories  to  Jury. — When  General  Verdict  Can  Not  Stand. — 
If  the  jury,  in  answer  to  interrogatories,  find  a  material  fact  con- 
trary to  what  they  must  have  found  in  order  to  have  reached  the 
general  verdict,  the  general  verdict  can  not  stand. 

From  the  Allen  Superior  Court. 

L.  M,  Ninde  and  W.  H.  Shambaugh,  for  appellant. 

Colerick  &  France^  for  appellee. 

Ross,  C.  J. — ^The  appellee,  Herman  Michaels,  as  the 
guardian  of  Iva  Weaver,  a  minor,  brought  this  action 
against  the  appellant,  to  recover  damages  for  personal  in- 
juries received  by  her  while  in  appellant's  employ.  Upon  a 
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trial  by  jury,  a  verdict  was  returned  in  favor  of  appellee 
in  the  sum  of  twenty-nine  hundred  dollars,  judgment 
was  rendered  by  the  court,  but  afterwards  reduced  by  a 
remittitur  filed  by  appellee,  to  eighteen  hundred  dollars. 
The  material  allegations  of  the  complaint  are,  that  on 
the  28th  day  of  August,  1892,  plaintiff's  ward,  Iva 
Weaver,  was  employed  by  the  defendant  to  work  in  a 
laundry  owned  and  operated  by  him  in  Fort  Wayne,  In- 
diana; that  at  the  time  of  her  employment  she  was  be- 
tween fifteen  and  sixteen  years  of  age,  and  prior  to  said 
employment  had  never  worked  ''at  any  trade  or  business 
other  than  assisting  her  mother  in  her  household  duties, 
and  that  she  was  wholly  untaught  and  inexperienced  in 
all  other  trades  and  occupations,  and  had  no  knowledge 
of  laundry  work  as  conducted  at  defendant's  shop;" 
that  she  was  employed  to  iron  flannels  with  a  flat-iron, 
'*and  for  no  other  service;"  that  on  the  30th  day  of  Sep- 
tember, 1892,  the  defendant's  foreman  set  her  to  work 
at  a  machine  operated  by  steam  and  called  a  * 'mangle;" 
that  this  machine,  which  was  used  for  ironing  sheets, 
pillow  cases,  linens  and  other  muslins,  "consisted  of  a 
round  iron  bar  which  operated  rapidly  in  revolving  in 
close  proximity  to  a  parallel,  but  immovable,  bar  of 
iron,"  both  of  which  bars  "being  heated  to  such  a  de- 
gree of  heat  as  is  required  in  flat  irons  when  required 
for  ironing  purposes,  and  to  such  a  degree  as  to  burn 
and  destroy  flesh  that  came  in  contact  therewith;  that 
she  did  not  know  how  to  operate  the  machine,  and  was 
afraid  to  undertake  it;  that  defendant's  foreman  informed 
her  that  there  was  no  danger  in  operating  it,  and  that  it 
required  no  previous  experience  to  do  so,  whereupon  she 
commenced  work  upon  the  machine  and  continued  to  so 
work  for  the  period  of  one  week,  at  which  time  she  in- 
formed defendant  (who,  from  a  time  previous  to  her  be- 
Vol.  11—43 


674         APPELLATE  COURT  OF  INDIANA, 

Phillips  V,  Michaels,  Guardian. 

ing  so  set  to  work  until  that  time,  was  absent)  that  she 
had  been  taken  from  her  former  occupation  and  set  to 
work  on  the  **mangle;"  **that  she  had  no  experience  in 
the  operation  of  said  machine;  that  she  believed  it  to  be 
dangerous,  and  that  she  desired  to  quit  work  thereupon;" 
that  he  then  told  her  it  was  not  difficult  to  manage 
or  dangerous  to  the  operator,  *'and  that  he  would  take 
all  the  risk  of  any  accident  that  might  occur  to  her  by 
reason  of  her  operating  said  mangle;"  that  afterwards, 
on  the day  of  October,  1892,  while  she  '*was  care- 
fully and  prudently  operating  said  machine"  her  thumb 
and  fingers  were  drawn  into  and  between  the  heated  iron 
bars,  and  her  fingers,  hand,  and  arm  "horribly  mashed, 
torn  and  burned,  wholly  forever  destroying  all  use  of 
said  hand,  and  crippling  said  hand  for  life.  It  is  also 
averred  that  she  in  no  way  contributed  to  her  said  in- 
juries. 

The  theory  of  this  complaint  is  not  like  the  ordinary 
action  charging  negligence  on  the  part  of  the  defendant 
and  want  of  contributory  negligence  on  the  part  of  the 
plaintiff,  but  it  seeks  a  recovery  upon  the  guaranty  of 
the  defendant,  wherein,  as  charged  in  the  complaint,  the 
defendant  agreed,  in  consideration  of  her  continuing  to 
use  the  mangle,  *'that  he  would  take  all  the  risk  of  any 
accident  that  might  occur  to  her,"  which  might  be  the 
result  of  her  operating  the  machine.  This  is  the  theory 
of  the  complaint,  and  upon  this  theory  alone  can  the  ac- 
tion be  maintained. 

The  errors  assigned  in  this  court  are  as  follows: 

1st.  The  court  erred  in  overruling  appellant's  motion 
for  judgment  in  his  favor  upon  the  special  findings  of 
the  jury,  notwithstanding  the  general  verdict. 

2d.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 
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3d.  The  court  erred  in  sustaining  appellee's  motion 
for  judgment  on  the  verdict. 

The  first  and  third  will  be  considered  together,  for  if 
the  first  is  not  well  taken,  the  third  is  also  untenable. 
The  verdict  is  a  general  one,  regular  in  form,  and  sufi&- 
cient  on  its  face  to  support  a  judgment. 

With  their  general  verdict,  the  jury  answered,  and  re- 
turned a  number  of  interrogatories  submitted  to  them 
at  the  request  of  both  parties.  These  interrogatories, 
seventy-seven  in  number  call  for  facts  permissible  under 
the  issues,  but  so  far  as  we  have  been  able  to  ascertain, 
or  so  far  as  our  attention  has  been  called  thereto,  no 
material  fact  necessary  to  the  maintenance  of  appel- 
lant's action  has  been  found  adverse  to  the  verdict. 
Several  of  the  answers  are  apparently  irreconcilable,  one 
with  the  other,  but  under  the  issues,  as  we  view  the 
theory  of  the  complaint,  it  is  immaterial  whether  they 
can  be  reconciled  or  not.  As  to  whether  or  not  the  de- 
fendant assumed  the  responsibility  of  appellee's  ward 
operating  the  machine,  and  guaranteed  her  against  the 
injury,  the  jury  in  answer  to  interrogatory  number 
eleven,  of  those  submitted  at  the  request  of  the  plaintiff, 
found  that  he  did.  The  general  verdict  in  favor  of  the 
plaintiff  is  a  finding  that  the  defendant  was  injured  in 
the  manner  alleged,  and  that  the  defendant  guaranteed 
her  against  injury.  There  is  no  such  conflict  therefore 
between  the  general  verdict  and  the  answers  to  the  inter- 
rogatories, that  they  can  not  be  reconciled  one  with  the 
other.  Answers  to  interrogatories  overcome  the  general 
verdict  only  when  both  can  not  stand.  In  other  words, 
while  every  presumption  is  indulged  in  favor  of  the  cor- 
rectness of  the  general  verdict,  and  that  the  jury  have 
found  proven  by  a  preponderance  of  the  evidence  every 
material  fact  necessary  to  sustain  it,  yet,  if  the  jury  in 
answer  to  an  interrogatory  find  a  material  fact  contrary 
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to  what  they  must  have  found  in  order  to  have  reached 
the  general  verdict,  the  general  verdict  is  wrong,  and 
can  not  stand,  hence  the  answer  to  the  interrogatory 
overcomes  the  general  verdict,  for  the  reason  that  it 
shows  that  the  jury's  verdict  is  not  based  upon  all  of  the 
facts  necessary  to  its  validity.  Evansville,  etc,  R.  R.  Co. 
V.  WeiklCy  6  Ind.  App.  340,  and  cases  cited. 

This  leads  us  to  the  consideration  of  the  only  other 
error  assigned,  namely,  the  court's  ruling  on  the  motion 
for  a  new  trial. 

The  reasons  for  which"  a  new  trial  was  asked  were  thir- 
teen in  number,  many  of  which,  however,  have  not 
been  discussed  by  counsel,  hence  will  not  be  considered 
by  this  court.  Questions  presented  by  the  record,  but 
which  are  not  discussed  by  counsel,  are  deemed  to  be 
waived. 

Counsel  have  cited  and  quoted  from  many  authorities 
not  only  of  this  court,  and  the  Supreme  Court  of  this 
State,  but  of  the  courts  of  last  resort  of  other  States, 
holding  that  one  who  undertakes  to  use  machinery  in 
the  operation  of  which  more  or  less  danger  attaches, 
which  dangers  are  open  and  obvious,  assumes  the  risk 
thereof.  This  is  a  proposition  of  law  so  well  settled 
that  it  seems  hardly  necessary  to  cite  any  authority  in 
support  of  it. 

In  the  case  under  consideration,  however,  the  natural 
risks  were  not  assumed  by  the  appellee  because  she  un- 
dertook to  do  the  work  upon  the  guaranty  of  the  appel- 
lant that  for  the  risks  naturally  incident  to  the  opera- 
tion of  the  machine  he  would  answer  for  her  safety. 
Tlie  question,  however,  arises  to  what  extent  the  guar- 
anty of  appellant  applies,  and  whether,  if  the  injury  was 
the  result  of  appellee's  own  negligence  alone,  appellant 
is  liable.  What  did  appellant  undertake  to  protect  ap- 
pellee from;  only  the  usual  risk  incident  to  the  operation 
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of  the  machine,  or  did  he  also  undertake  to  guarantee  her 
as  against  her  own  negligence?  We  think  it  clear  that 
the  appellant  did  not  undertake  to  compensate  Iva 
Weaver  for  injuries  received  through  her  own  negli- 
gence, but  only  such  as  might  befall  her  by  reason  of 
appellant's  negligence  or  by  reason  of  the  natural  dan- 
gers incident  to  the  use  of  the  machinery  when  operated 
by  her  in  an  ordinarily  pVudent  manner.  If  the  evi- 
dence in  this  case  is  sufficient  to  show  that  the '*mangle'* 
which  was  operated  by  appellee's  ward  was  dangerous, 
and  that  she  was  injured  because  it  was  so,  and  that  she 
was  inexperienced,  and  incapable  of  appreciating  the 
danger,  then  the  verdict  is  right.  But  if,  on  the  other 
hand,  the  evidence  is  such  as  shows  that  the  machine 
was  not  dangerous  to  operate,  and  that  the  injury  sus- 
tained by  appellee^s  ward  was  the  result  of  her  own  neg- 
ligence, the  verdict  is  wrong,  and  must  be  set  aside. 

The  law  recognizes  that  an  infant  is  not  held  to  that 
strict  accountability  that  is  exacted  from  an  adult.  But 
if  the  child  is  not  so  young  as  to  escape  all  legal  ac- 
countability, yet  is  sufficiently  matured  to  be  able  to 
reason  for  itself  and  to  know  and  appreciate  danger,  it  is 
to  be  held  responsible  for  the  exercise  of  such  care  as  it 
i3  expected  that  a  child  of  ordinary  intelligence  of  that  age 
is  capable  of  exercising  under  like  circumstances.  This 
rule  rests  upon  sound  reason,  and  has  the  support  of 
both  text  writers  and  the  courts.  Beach  Contrib.  Neg. 
(2d  ed.),  section  136;  Shear.  &  Redf.  Neg.,  section 
73;  2  Thompson  Neg.,  p.  1180,  section  31;  Wright 
V.  Detroity  etc.,  R.  W,  Co., 11  Mich.  123;  Railroad  Co.  v. 
Stout,  11 'WdW.QSl] Baltimore, etc.,  R.W.Co.y.  McDonnell, 
43  Md.  534;  Robinson  v.  Cone,  22  Vt.  213;  Birgev,  Gard- 
ner, 19  Ct.  507;  Costello  v.  Syracuse,  etc.,  R.  R.  Co.,  65 
Barb.  92;  Lynch  v.  Smith,  104  Mass.  52;  Pittsburgh, 
etc.,  R.  W.  Co.  V.  Caldwell,  74  Pa.  St.  421. 
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A  child  but  three  or  four  years  of  age  knows,  whether 
from  instinct  or  mental  reasoning,  that  iBre  will  burn, 
and  to  touch  it  must  result  in  injury.  The  older  the 
child  the  more  acute  the  senses  become  to  the  percep- 
tion of  danger,  and  the  more  capable  it  becomes  of  exer- 
cising the  faculties  for  its  own  preservation.  To  say  that 
a  child  ten  years  of  age,  except  it  be  idiotic,  does  not 
know  that  to  put  its  hand  in  fire  must  result  in  the  hand 
being  burned,  would  be  to  place  a  very  low  estimate  upon 
the  intelligence  of  children,  and  cast  serious  reflections 
upon  the  law  itself. 

As  said  by  the  Supreme  Court  of  Massachusetts,  in 
the  case  of  Ciriack  v.  Merchants^  Woolen  Co.,  146  Mass. 
182:  "In  hiring  a  boy  twelve  years  of  age,  and  appar- 
ently of  the  average  intelligence,  an  employer  is  not 
called  upon  to  tell  him  that  if  he  holds  his  hand  in  the 
fire  it  will  be  burned,  or  strikes  it  with  a  sharp  instru- 
ment it  will  be  cut,  or  thrusts  it  between  the  teeth  of  a 
revolving  cog-wheel  in  the  gearing  of  a  mill  it  will  be 
crushed." 

At  the  age  of  fifteen  years,  any  child  of  ordinary  in- 
telligence must  know  that  to  place  its  hand  upon  a  bar 
of  iron  heated  to  a  great  heat  must  burn,  or  to  place  its 
fingers  between  two  heavy  rollers,  where  the  space  is  too 
small  to  admit  them,  must  result  in  their  being  crushed. 
It  does  not  require  the  consideration  aiid  judgment  of 
twelve  men  to  establish  this  fact.  Every  sensible  human 
being  knows  it,  hence  it  is  declared  by  the  law  to  be  true, 
because  inevitable.  That  which  is  inevitable  is  always 
true. 

So,  in  this  case,  the  appellee's  ward  was  bound  to,  and 
did,  know  that  if  her  hand  came  in  contact  with  the 
heated  rollers  it  would  be  burned,  or  if  her  fingers  were 
drawn  between  the  rollers  they  would  be  crushed.  We 
observe,  however,  in  this  case,  that  the  jury  trying  the 
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cause,  in  answer  to  interrogatories  submitted  to  them, 
find  that  appellee's  ward,  although  nearly  sixteen  years 
of  age,  and  of  ordinary  intelligence  for  one  of  that  age, 
did  not  know  that  if  she  got  her  fingers  between  the 
rollers  she  would  get  them  injured.  At  the  same  time, 
in  answer  to  another  interrogatory,  they  find  that  the 
only  danger  attending  the  use  of  the  '^mangle"  was  the 
possibility  of  the  operator  getting  her  hand  between  the 
rollers. 

The  appellant,  by  this  guaranty,  did  not  undertake 
that  appellee's  ward  should  not  get  her  hand  against  the 
heated  irons,  or  run  her  fingers  between  the  rollers,  be- 
cause he  had  a  right  to  assume  that  she  would  not  vol- 
untarily do  so,  but  he  agreed  that  if  she  used  ordinary 
care,  such  as  was  to  be  expected  of  one  of  her  age,  intel- 
ligence and  experience,  nevertheless  was  injured,  he 
would  answer  therefor.  This  is  the  extent  of  his  under- 
taking, and  while  it  imposes  a  greater  responsibility  upon 
him  than  that  usually  imposed  by  the  law  upon  a  mas- 
ter, it  does  not  go  so  far  as  to  relieve  the  servant  from 
the  exercise  of  ordinary  care  for  her  own  protection. 

The  evidence  discloses  that  the  appellee's  ward  was 
operating  the  machine  in  the  usual  and  ordinary  man- 
ner; that  she  was  running  a  pillow  case  through  the  ma- 
chine, and  in  order  to  make  it  go  through  properly,  she  put 
her  thumb  inside  the  pillow  case  to  straighten  it  out,  and 
her  thumb  caught  and  her  hand  was  drawn  between  the 
rollers.  •  Had  she  voluntarily  put  her  fingers  between 
the  rollers,  or  negligently  suffered  them  to  be  drawn 
there,  the  question  presented  would  be  entirely  different, 
but  the  evidence  tends  to  show  that  she  was  exercising 
ordinary  care  in  the  handling  of  the  pillow  case  and  in 
running  it  through  the  machine,  and  that  the  injury  was 
the  result  of  getting  her  thumb  caught,  causing  her  hand 
to  be  drawn  into  the  machine.     Although  the  appellant 
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did  not  agree  to  protect  her  against  an  injury  which  was 
the  result  of  her  own  negligence,  he  did  agree  to  indem- 
nify her  against  any  accidental  injury. 

There  is  evidence  tending  to  support  the  verdict,  hence 
we  can  not  say  that  the  court  below  erred  in  overruling 
the  motion  for  a  new  trial  on  that  ground. 

No  error  has  been  pointed  out  warranting  a  reversal  of 
the  judgment. 

Judgment  aflBrmed. 

Filed  Jan.  30,  1895. 


No.  1,405. 

SiRK  V.  Marion  Street  Railway  Company. 

Nboligencb. — Proximate  Cause, — It  does  not  aid  the  plaintiff  in  an  ac- 
tion based  upon  a  negligent  tortious  act  or  omission  to  show  negli- 
gence on  the  part  of  the  defendant,  unless  such  negligent  act  be 
also  the  proximate  cause  of  the  injui-y. 

Special  Verdict. —  When  Not  Aided  by  Inference  or  Intendment. — How 
Construed. — A  special  verdict  will  be  construed  reasonably  and 
fairly,  but  it  must  contain  within  itself,  without  aid  by  intendment 
or  inference,  other  than  those  which  necessarily  follow,  all  those 
essential  facts  which  are  required  to  authorize  a  recovery  by  the 
party  upon  whom  rests  the  burden  of  proof. 

Street  Railroad. — Personal  In  jury  of  Passenger, —  When  Not  Liable. — 
Contributory  Negligence. — Giving  Signals. — Where  a  street-car  pas- 
senger gave  a  signal  (as  it  was  the  custom  of  passengers  to  sometimes 
do)  to  stop  at  the  next  street  crossing,  and  in  obedience  to  the  signal 
the  motorman  slowed  up  at  the  crossing  and  came  almost  to  a  stand- 
still, when  the  passenger  gave  another  signal  (as  she  intended)  to 
stop,  and  about  the  same  time  stepped  from  the  car,  and  while  she 
was  in  the  act  of  alighting  the  speed  of  the  car  was  greatly  acceler- 
ated, causing  her  to  fall  to  the  ground,  et<;.,  the  railroad  company  is 
not  liable  in  damages  for  injuries  sustained,  it  not  appearing  but 
that  the  second  signal  given  by  her  was  the  regular  signal  to  start 
up  the  car,  nor  that  the  motorman  knew,  or  by  the  exercise  of  due 
care  might  have  known,  that  she  was  not  yet  off,  but  was  in  a 
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position  of  danger  should  he  start  up  the  car,  nor  that  the  car 
would  not  have  come  to  a  full  stop  had  she  delayed  giving  the  sec- 
ond signal. 

From  the  Blackford  Circuit  Court. 

J.  C.  Branyan,  J.  S.  Branyan^  J.  F,  France,  B.   O. 
Shinn,  E.  Pierce  and  G.  E.  Meyers,  for  appellant. 
W,  H,  Carroll  and  G,  D.  Dean,  for  appellee. 

Gavin,  J. — The  appellant  sued  appellee  for  damages 
on  account  of  injuries  received  while  endeavoring  to 
alight  from  its  street  car.  The  case  comes  to  this  court 
on  a  special  verdict,  upon  which  judgment  was  rendered 
in  appellee's  favor. 

The  leading  facts,  briefly  stated,  which  appear  in  this 
verdict,  are  that  on  April  24th,  1892,  appellee  was  oper- 
ating a  street  railway  in  the  city  of  Marion;  that  appel- 
lant became  a  passenger  on  one  of  its  cars  and  paid  ap- 
pellee the  usual  fare  from  the  point  where  she  entered  to 
Twenty-sixth  street;  that  appellant  ran  a  motor  and 
trailer  coupled  together,  both  in  charge  of  a  motorman 
and  a  conductor,  whose  duty  it  was  to  control  and  operate 
the  car  for  the  convenience  and  safety  of  its  passen- 
gers, to  give  signals  for  starting  and  halting,  and  to  see 
that  passengers  were  afforded  an  opportunity  to  enter  the 
car  and  alight  therefrom  in  safety;  that  it  was  the  usual 
custom  of  appellee  to  provide  a  conductor  for  each  car, 
but  for  these  two  cars  one  only  was  provided,  and  he  a 
youth  of  17  years  of  age;  ''that  when  the  cars  reached 
Twenty-sixth  street  the  conductor  was  in  the  rear  coach 
collecting  the  fares,  and  that  a  signal  was  given  about 
fifty  feet  before  reaching  Twenty-sixth  street  for  said  car 
to  stop,  which  signal  was  given  by  appellant,  as  was  the 
custom  of  passengers  to  sometimes  do;  that  said  signal 
was  heard  by  the  motorman,  who  slowed  up  and  came 
to  almost  a  halt,  but  did  not  stop,  when  another  signal 


682        APPELLATE  COURT  OF  INDIANA, 


Sirk  V.  Marion  Street  Kail  way  Company. 


was  given  to  halt,  as  intended  by  plaintiff,  and  that  at 
the  time  of  giving  said  signal  she  was  about  to  alight 
from  said  car,  but  that  said  conductor  paid  no  attention 
to  said  signal  nor  to  said  passenger,  this  plaintiff,  and 
that  at  said  time  said  car  was  moving  slowly  and  as  she 
stepped  upon  the  platform  to  alight  it  was  suddenly  pro- 
pelled forward  and  precipitated  her  upon  the  ground  by 
said  quickened  motion  of  said  car*'  whereby  she  was  in- 
jured; that  while  so  alighting  appellant  did  not  believe 
she  was  in  danger  and  received  no  notice  or  warning  of 
danger  therein;  ''that  the  defendant  was  guilty  of  not 
providing  an  additional  conductor  or  help  in  the  man- 
agement of  said  car,  and  was  guilty  of  putting  upon  said 
cars  in  management  of  the  same  so  young  and  ineffi- 
cient a  conductor,''  and  was  ''guilty  of  not  coming  to  a 
full  stop  at  Twenty-sixth  street  that  plaintiff  might  alight 
in  safety." 

The  phraseology  of  these  last  two  clauses  is  peculiar 
and  just  what  is  intended  to  be  found  by  them  is  not 
clear,  although  we  presume  it  was  meant  by  "guilty" 
"negligent."  This,  at  least,  is  the  construction  most 
favorable  to  appellant. 

Appellant  seeks  to  recover  for  injuries  received  by  rea- 
son of  appellee's  negligence.  In  such  actions  the  law 
is  well  settled  that  it  must  appear  that  the  defendant's 
neglip;ence  was  the  proximate  cause  of  the  injury,  and 
that  the  plaintiff  was  free  from  contributory  negligence. 
Both  these  elements  must  concur,  and  the  burden  is 
upon  the  plaintiff  to  establish  both.  Citizens^  St.  R.  W. 
Co.  v.  Tivinamey  111  Ind.  587;  Booth  St.  Railway,  sec- 
tions 378-381;  Citj/  of  Valparaiso  v.  Ramsey,  11  Ind. 
App.  215. 

It  does  not  aid  the  plaintiff  to  show  negligence  upon 
tlie  part  of  the  defendant,  unless  such  negligent  act  be 
also  the  proximate  cause  of  the  injury. 
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The  facts  essential  to  appellant's  recovery  must  appear 
in  the  special  verdict.  A  special  verdict  is  not  to  be 
scrutinized  and  examined  as  with  a  microscope  to  bring 
to  light  infinitesimal  defects  and  subtle  and  refined  dis- 
tinctions so  shadowy  as  to  be  practically  unreal.  Beck- 
nell  V.  Hosier,  10  Ind.  App.  5. 

It  is  to  be  construed  reasonably  and  fairly  {Branson 
V.  Stvdabaker,  133  Ind.  147),  but  it  must  contain  within 
itself,  without  aid  by  intendment  or  inference,  other  than 
those  which  necessarily  follow,  all  those  essential  facts 
which  are  required  to  authorize  a  recovery  by  the  party 
upon  whom  rests  the  burden  of  proof.  Gordon  v.  Stock- 
dale,  89  Ind.  240;  Pittsburgh,  etc.,  R.  JR.  Co,  v,  Spencer, 
98  Ind.  186;  Noblesville,  etc,  Co.  v.  Loehr,  124  Ind.  79; 
Sidt  V.  Warren  School  3^.,  8  Ind.  App.  655. 

From  this  verdict,  we  regard  it  as  clear  tliat  appellant's 
counsel  are  right  in  their  assertion  that  the  proximate 
cause  of  the  injury  was  the  sudden  jerk  caused  by  the 
acceleration  of  speed  as  appellant  stepped  from  the  slowly 
moving  car.  We  are  unable,  however,  to  see  how  it  can 
be  said  that  the  verdict  affirmatively  shows  that  this  jerk 
was  caused  by  the  negligence  of  appellee  and  without  any 
contributory  negligence  upon  appellant's  part.  It  may 
well  be  that  the  verdict  does  not  show  affirmatively  ap- 
pellee free  from  fault  and  appellant  in  fault,  but  to 
hold  this  enough  would  be  to  reverse  the  rule  applicable 
in  such  cases. 

So  far  as  appears  from  the  verdict,  appellant  in  no 
other  way  informed  the  appellee  of  her  desire  to  leave 
the  car  at  Twenty-sixth  street  than  by  the  signal  given 
by  herself  to  the  motorman,  in  pursuance  of  which  he 
slowed  up  and  came  to  almost  a  stop,  when  she  gave 
another  signal,  intended  by  her,  indeed,  as  a  stopping 
signal,  but  which  may  well  have  been  the  regular  signal 
to  start  up  the  car.     If  it  was,  there  was  no  negligence 
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in  the  motorman's  obeying  it,  unless  he  knew,  or,  by  the 
exercise  of  due  care,  might  have  known  that  appellant 
was  not. yet  off,  but  was  in  a  position  of  danger  should 
he  start  up  the  car.  Nothing  of  this  kind  is  found.  So 
far  as  the  verdict  shows,  the  motorman  and  conductor 
were  as  ignorant  of  her  danger  as  she  was  herself.  Nor 
does  it  appear  that  the  car  would  not  have  come  to  a  full 
stop  had  appellant  delayed  giving  the  second  signal. 
Plainly,  we  must,  according  to  the  rules  of  law,  presume 
the  starting  to  have  been  induced  by  this  second  signal. 
Had  this  signal  been  given  by  the  conductor,  or  had  the 
motorman  started  up  without  any  signal,  and  before  ap- 
pellant had  safely  alighted  from  the  car,  it  might  be 
urged  that  it  was  appellee's  duty  to  see  that  she  had 
safely  reached  the  ground  before  causing  the  car  to  start, 
as  in  Anderson  v.  Citizens^  Street  R.  W.  Co.,  38  N.  E. 
Rep.  1109. 

So  far  as  we  can  ascertain  from  this  verdict,  appel- 
lant's mishap  was  caused  by  her  own  unnecessary  act 
rather  than  by  any  negligent  act  of  the  appellee. 

Judgment  affirmed. 

Filed  Jan.  18,  1895. 


No.  1,406. 
Bedford  v,  Spilman. 


Special  Finding. —  When  will  Override  Ckneral  Verdict.— The  special 
findings  override  the  general  verdict  only  when  both  can  not  stand, 
and  this  antagonism  must  be  apparent  upon  the  face  of  the  record 
beyond  the  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  the  issues,  before  the  court  can  be  success- 
fully called  upon  to  direct  judgment  in  favor  of  a  party  against 
whom  a  general  verdict  has  been  rendered. 

Same. — Facts  Found. — Malpractice. —For  apeci&l  findings  that  do  not 
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override  the  general  verdict  in  favor  of  plaintiff,  in  an  acfion  for 
malpractice  in  failing  to  properly  reduce  a  fracture  of  a  bone  and 
replace  dislocated  parts  of  the  wrist,  etc.,  see  opinion. 

From  the  Marion  Superior  Court. 

W.  J.  Beckett  and  W.  S,  Doan,  for  appellant. 
8.  M.  Shepardy  for  appellee. 

Davis,  J. — The  only  question  discussed  by  counsel  for 
appellant  is  the  ruling  of  the  trial  court  upon  appellant's 
motion  for  judgment  upon  the  answer  of  the  jury  to  the 
interrogatories,  notwithstanding  the  general  verdict,  and 
the  affirmance  of  said  ruling  in  the  general  term  of  that 
court. 

The  first  paragraph  of  the  complaint  charges  in  sub- 
stance that  appellee  accidentally  fell  and  injured  her  left 
arm  and  wrist  and  that  she  called  appellant,  who  was 
holding  himself  out  to  the  public  as  a  competent  phy- 
sician and  surgeon,  and  employed  him  to  treat  her  said 
injuries  for  a  reasonable  compensation;  that  said  appel- 
lant, after  examining  appellee's  injured  arm  and  wrist, 
pronounced  it  a  sprain  and  treated  it  as  suck,  when  in 
fact  there  was  a  fracture  of  one  of  the  bones  of  the  arm 
and  a  dislocation  of.  the  small  bones  of  the  wrist;  that 
said  appellant  did  not,  as  he  should  have  done,  reduce 
said  fracture  and  replace  the  said  dislocated  parts;  that  said 
appellant  so  negligently  and  unskillfuUy  treated  the  ap- 
pellee's injuries  as  to  make  the  same  a  permanent  in- 
jury; that  such  careless  and  negligent  treatment  added 
greatly  to  the  pain  and  suffering  of  appellee  and  has 
greatly  impaired  the  usefulness  of  appellee's  said  arm  and 
wrist,  etc. 

The  facts  are  more  fully  and  specifically  pleaded  in 
the  second  paragraph  of  the  complaint.  This  paragraph 
alleges,  among  other  things,  that  appellee  followed  the 
directions  of  appellant  during  such  treatment,  and  that 
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the  treatment  of  appellant  resulted  in  the  crippling  and 
the  permanent  disablement  of  appellee's  wrist,  arm  and 
hand;  that  appellant  told  appellee  that  said  injury  was 
merely  a  severe  sprain  and  treated  it  as  such,  when  in 
fact  the  said  bones  were  fractured  and  displaced,  as 
stated  in  a  former  part  of  the  paragraph,  and  that  said 
appellant,  by  his  negligence,  want  of  skill  and  care,  neg- 
lected to  reduce  said  fracture  and  replace  the  said  dislo- 
cated parts,  and  left  the  same  without  any  adjustment,  so 
that  the  said  wrist  and  adjacent  parts  are  now  enlarged, 
stiff  and  comparatively  useless;  that  by  reason  of  said 
unskillful  treatment,  etc. 

The  appellant  answered  in  two  paragraphs.  The  issues 
were  submitted  to  a  jury  for  trial,  which  returned  a  gen- 
eral verdict  in  favor  of  appellee  for  fifty  dollars.  In  an- 
swer to  interrogatories,  the  jury  found  that  appellant 
pronounced  said  injury  a  severe  sprain;  that  he  bandaged 
the  injury  and  ordered  hot  water  and  vinegar;  that  she 
was  injured  on  the  31st  of  December,  1892;  that  he  saw 
her  first  on  January  1,  1893,  at  her  home;  that  she 
called  at-  his  office  ten  days  later  and  again  on  January 
15;  that  she  called  a  third  time  at  his  office  on  February 
3d  and  again  on  the  19th  of  March,  when  she  threatened 
him  with  a  damage  suit;  that  he  then  informed  her  that  he 
could  still  make  her  a  fairly  good  wrist  if  she  would  give 
him  an  opportunity;  that  appellee  needed  medical  treat- 
ment after  March  19  on  account  of  her  injured  wrist,  but 
that  she  never  called  at  appellant's  office  after  that  date; 
that  appellee  has  not  received  any  treatment  for  her  in- 
jured wrist  since  March  19,  1893;  that  appellee  did  not 
give  appellant  a  fair  opportunity  to  heal  her  injured 
wrist;  that  appellant  did  not  treat  appellee.'s  injured  wrist 
with  ordinary  skill  and  care;  that  he  was  negligent  and 
unskillful  in  not  telling  her  to  call  at  his  office  for 
treatment  and  in  not  using  proper  appliances. 
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The  language,  in  substance,  recently  used  by  us  in 
another  case  is  applicable  here:  The  only  question  pre- 
sented for  our  consideration  is  whether  appellant  was 
entitled  to  judgment  upon  the  answers  of  the  jury  to  the 
interrogatories  notwithstanding  the  general  verdict.  The 
jury,  by  their  general  verdict,  have  presumably  found 
every  material  allegation  in  the  complaint  to 'have  been 
proven;  and  that  presumption  conclusively  prevails  in 
this  court  unless  the  contrary  is  clearly  shown  by  the 
answers  to  the  interrogatories.  Cleveland,  etc.,  R.  W, 
Co.  V.  Johnson,  7  Ind.  App.  441. 

**The  special  findings  override  the  general  verdict  only 
where  both  can  not  stand,  and  this  antagonism  must  be 
apparent  upon  the  face  of  the  record  beyond  the  possi- 
bility of  being  removed  by  any  evidence  legitimately  ad- 
misaible  under  the  issues,  before  the  court  can  be  success- 
fully called  upon  to  direct  judgment  in  favor  of  a  party 
against  whom  a  general  verdict  has  been  rendered. 
Amidon  v.  Gaff,  24  Ind.  128;"  Indianapolis,  etc.,  R.  W.Co. 
V.  Ott,  11  Ind  App.  564. 

In  the  language  of  Judge  Elliott  in  another  case: 
"It  is  also  true  that  the  answers  to  the  interrogatories 
can  not  control  the  general  verdict  if  they  are  contradic- 
tory, although  the  verdict  may  be  in  irreconcilable  con- 
flict with  some  of  these  answers.  Mitchettv.  Cincinnati, 
etc.,  R.  W.  Co.,  132  Ind.  334."  Young  v.  Mason,  8  Ind. 
App.  264. 

In  this  case  the  jury,  by  their  general  verdict,  find 
that  appellant,  by  his  negligence,  want  of  skill  and  care, 
failed  to  reduce  the  fracture  and  to  replace  the  dislocated 
parts,  and  that  he  left  the  same  without  any  adjustment, 
and,  that  by  reason  of  such  unskillful  treatment,  the 
said  wrist  and  adjacent  parts  are  now  enlarged,  stiff  and 
comparatively  useless.  The  jury  do  not,  in  answers  to 
the  interrogatories,  find  that  appellee  was  guilty  of  any 
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negligence  on  her  part  contributing  in  any  degree  to  the 
injuries  occasioned  by  the  unskillful  and  negligent  treat- 
ment of  appellant.  The  jury  do  find  that  he  informed 
her  that  he  could  still  make  her  a  fairly  good  wrist  if  she 
would  give  him  an  opportunity ,  but  they  do  not  find  that 
this  information  was  correct. 

We  quote  from  the  decision  in  Young  v.  Maaon,  supra: 
''AH  we  deem  it  necessary  to  say  on  this  subject  is  that 
when  we  refer  to  the  allegations  in  the  complaint  to 
which  we  have  heretofore  called  attention,  which,  in  view 
of  the  general  verdict,  so  far  as  the  question  now  under 
consideration  is  concerned,  we  must  regard  as  having 
been  proven  on  the  trial,  the  court  can  not  say,  as  a 
matter  of  law,  in  the  absence  of  an  express  finding  to 
the  contrary,  that  the  appellant  was  not  injured  or  in- 
convenienced by  reason  of  the  alleged  negligence  oi  the 
appellee  in  failing  to  reduce  the  fracture  near  the  wrist 
joint.'' 

In  this  case  the  finding  included  in  the  general  ver- 
dict that  appellee  was  injured  and  inconvenienced  by 
reason  of  the  alleged  negligence  of  appellant,  is  not  con- 
troverted by  the  facts  specially  found  in  answer  to  the 
interrogatories.  Neither  is  it  affirmatively  found  that 
appellee,  by  reason  of  disobedience  to  the  directions  of 
appellant  or  otherwise,  was  guilty  of  any  negligence  that 
contributed  to  the  injuries  caused  by  the  unskillful  treat- 
ment by  appellant. 

The  jury  do  find  that  she  did  not  give  him  a  fair  op- 
portunity to  heal  her  injured  wrist;  and  they  also  find, 
in  the  same  connection,  that  he  did  not  treat  her  injured 
wrist  with  ordinary  skill  and  care,  but  they  do  not  find 
that  he  could  or  would  have  improved  her  condition  if 
she  had  given  him  further  trial.  If  he  could  have  made 
her  a  fairly  good  wrist,  if  she  had  given  him  an  oppor- 
tunity, this  would  not  have  relieved  him  from  liability 
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on  account  of  the  injuries  she  had  sustained  on  account 
of  his  previous  failure  to  exercise  ordinary  skill  and  care, 
and  to  which  injuries  she  did  not,  by  want  of  care  on 
her  part,  in  any  degree  contribute. 

Without  further  discussion,  it  will  suffice  to  say,  in  the 
light  of  the  principles  enunciated  in  Young  v.  Mason,  su- 
pra, that,  in  our  opinion,  the  facts  specially  found  by 
the  jury  in  this  case  in  answer  to  the  interrogatories  are 
not  sufficient  to  overthrow  the  general  verdict. 

Judgment  affirmed. 

FUed  Jan.  17, 1895. 


No.  1,432. 
Sloan  v.  Faurot. 


Appeal. — From  Judgment  by  Default. — An  appeal  lies  from  a  judg- 
ment by  default. 

Same. — Appellate  Court  Practice, — Joint  Appeal  from  Judgment  by  De- 
fault and  from  Ruling  on  Motion  to  Set  Aside  Default. — Where  a 
motion  to  set  aside  a  judgment  by  default  is  overruled,  and  appeal 
is  taken,  in  which  errors  are  assigned  questioning  the  sufficiency  of 
the  complaint,  and  also  the  ruling  of  the  court  on  the  motion  to  set 
aside,  and  no  objection  is  made  to  the  assignment  of  errors  as  for  a 
misjoinder,  the  appeal  is  as  much  from  the  judgment  by  default  as 
from  the  ruling  on  the  motion  to  set  aside,  and  the  court  can  not 
disregard  it  in  either  case. 

Same.— i^'rom  Judgment  by  Default.— Sufficiency  of  Complaint. — Not 
Aided  by  Judgment. — When  the  appeal  is  from  a  judgment  taken  by 
default,  the  rule  that  the  complaint  will  be  held  sufficient  unless 
there  is  an  entire  failure  to  state  a  cause  of  action,  does  not  apply ; 
and  in  such  case  the  complaint  is  not  cured  by  the  verdict  or  find- 
ing. 

Pleading. — Complaint  to  Foreclose  Street  Assessment  Lien. — Assessment 
Roll  as  Exhibit.— In&n  action  to  foreclose  a  street  assessment  lien,  a 
copy  of  the  assessment  roll,  or  at  least  that  portion  of  it  which  relates 
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to  defendant's  property,  shoold  be  made  an  exhibit  of  the  complaint, 
to  make  the  complaint  sufficient  on  demurrer  or  on  appeal  from 
judgment  by  default. 

From  the  Marion  Superior  Court. 

W.  W.  Herod  and  W.  P.  Herod,  for  appellant. 
G.  L.  HoUtein  and  C.  E,  Barrett,  for  appellee. 

Reinhard,  J. — ^The  appellant  is  the  owner  of  a  lot  in 
the  city  of  Indianapolis.  The  appellee  was  the  eon- 
tractor  for  certain  street  improvements  on  account  of 
which  an  assessment  was  placed  against  the  appellant's 
property.  The  appellee  brought  an  action  to  foreclose 
the  lien  asserted  by  him  as  such  contractor,  by  reason  of 
the  said  improvement  and  assessment.  There  was  no 
appearance  to  the  action  by  the  appellant,  and  judgment 
was  rendered  against  her  by  default.  Subsequently  the 
appellant  sought  to  have  the  default  and  judgment  set 
aside,  but  the  court  overruled  her  application.  He  ap- 
pealed to  the  general  term  of  the  superior  court,  where 
the  judgment  of  the  special  term  was  affirmed. 

The  assignment  of  errors,  both  in  this  court  and  in 
the  superior  court  call  in  question: 

1.  The  sufficiency  of  the  complaint. 

2.  The  correctness  of  the  court's  ruling  in  denying 
the  motion  to  set  aside  the  default. 

The  appellee's  learned  counsel  insist  that  no  question 
is  raised  as  to  the  sufficiency  of  the  complaint,  because 
the  appeal  is  not  from  the  decree  rendered  on  default  of 
the  appellant,  but  from  the  ruling  of  the  court  in  refus- 
ing to  set  aside  the  judgment  by  default.  We  do  not  re- 
gard this  position  as  tenable. 

We  think  it  is  now  settled  that  an  appeal  lies  from  a 
judgment  by  default.  Baldwin  v.  Humphrey,  75  Ind. 
153;   Old  V.  Mohler,  122  Ind.  594. 

It  is,  of  course,  not  disputed  that  an  appeal  may  V^ 
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taken  from  the  judgment  of  the  court  refusing  to  set 
aside  the  default. 

It  may  be  possible  that  separate  appeals  are  necessary 
in  such  a  case,  but  as  to  that  we  do  not  decide  anything. 
But  if  that  be  the  true  practice,  some  objection  must  be 
taken,  it  seems  to  us,  to  the  assignment  of  errors,  as  for 
a  misjoinder.  No  such  objection  has  been  interposed, 
and  both  assignments  stand.  The  appeal  is,  therefore, 
as  much  from  the  judgment  by  default,  as  it  is  from  the 
ruling  upon  the  motion  to  set  aside  the  judgment  by  de- 
fault. We  have  no  more  right  to  disregard  it  in  the  one 
case  than  in  the  other. 

The  confusion  arising,  in  such  cases  is,  doubtless,  at- 
tributable to  the  questionable  practice  of  allowing  an  ap- 
peal at  all  from  a  judgment  by  default,  where  no  effort 
has  been  made  in  the  lower  court  to  set  the  same  aside. 
Elliott's  App.  Proced.,  section  334. 

But  this  we  have  no  power  to  remedy. 

We,  therefore,  regard  the  question  of  the  suflBciency 
of  the  complaint  as  properly  before  us.  When  the  ap- 
peal is  from  a  judgment  taken  by  default,  the  rule  that 
the  complaint  will  be  held  sufficient  unless  there  is  an 
entire  failure  to  state  a  cause  of  action  does  not  apply. 
The  rule  appears  to  be,  in  such  cases,  that  if  the  com- 
plaint is  not  such  as  would  withstand  a  demurrer  it  may 
be  first  assailed  by  an  assignment  of  errors  in  this  court. 
Elliott  App.  Proced.,  section  475,  and  cases  cited; 
Cleveland,  etc.,  R.  W.  Co,  v.  Tyler,  9  Ind.  App.  689. 

In  such  a  case  the  defects  in  the  complaint  can  not  be 
said  to  be  cured  by  the  verdict  or  finding,  for  the  ample 
reason  that  no  trial  has  been  had. 

The  first  objection  urged  to  the  complaint  is  that 
neither  the  assessment  roll  nor  a  copy  thereof  is  made  a 
part  of  or  filed  as  an  exhibit  with  the  complaint.  It  is 
claimed  on  behalf  of  appellant  that  the  assessment  is  the 
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foundation  of  the  cause  of  action,  and  therefore  an  im- 
perative requirement  of  the  statute  is  that  it,  or  a  copy 
of  it,  be  made  a  part  of  the  complaint. 

The  law  under  which  the  alleged  assessment  was  made 
is  what  is  usually  known  as  the  city  charter  of  Indian- 
apolis.    Acts  1891,  p.  180,  section  82. 

Section  77  of  said  act  provides  for  the  making  out  of 
an  assessment  roll  with  the  names  of  the  property-holders 
and  description  of  the  property  adjoining  the  place  of 
the  proposed  improvement,  which  roll  shall  also  have 
set  opposite  each  name  and  description  the  total  pro  rata 
assessment  against  each  piece  of  property.  When  com- 
pleted the  assessment  roll  shall  be  delivered  to  the  head 
of  the  department  of  finance.     Acts  1891,  p.  177. 

By  section  78  it  is  made  the  duty  of  the  department  of 
finance,  whenever  the  Board  of  Public  Works  shall  ap- 
prove and  accept  the  entire  work  under  any  contract,  and 
allow  a  final  estimate  therefor,  to  forthwith  deliver  to  the 
treasurer  a  certified  copy  of  the  assessment  roll,  which 
shall  be^  known  as  the  local  assessment  duplicate,  upon 
which  assessments  shall  be  extended,  much  as  taxes  are 
extended  upon  the  tax  duplicate.  Acts  1891,  p.  177,  supra. 

It  is  apparent  from  these  provisions  that  the  appellee's 
lien,  if  he  have  any,  is  based  upon  the  assessment  roll. 

We  are  of  opinion  that  a  copy  of  the  assessment  roll, 
or  at  least  that  portion  of  it  which  relates  to  the  appel- 
lant's property,  should  have  been  made  an  exhibit  of 
the  complaint.  Goasett  v.  Tolen,  61  Ind.  388;  Busenbark 
V.  Etchison  Ditching  Assn.,  62  Ind.  314;  Boatman  v. 
Macy,  82  Ind.  490;  McCarty  v.  Burnet,  84  Ind.  23; 
Crist  V.  State  J  ex  rel.,  97  Ind.  389;  Neiman  v.  State,  ex 
rel,  98  Ind.  58;  State,  ex  rel,  v.  Myers,  100  Ind.  487; 
Laverty  v.  State,  ex  ret,,  109  Ind.  217. 

Appellee's  learned  counsel  contend  that  a  different 
rule  obtains  in  cases  of  foreclosure  of  liens  for  street  im- 
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provement  assessments  from  that  governing  the  enforce- 
ment of  liens  for  ditch  assessments  or  mechanics'  liens, 
the  class  of  cases  embraced  in  the  foregoing  citations. 
We  are  unable  to  draw  any  distinction  in  principle  be- 
tween the  rules  governing  this  point  in  the  different 
classes  of  cases  mentioned.  If  the  assessment  be  the 
foundation  of  the  action  in  the  foreclosure  of  a  lien  for  a 
drainage  assessment,  and  if  it  be  necessary  to  file  such 
assessment  or  a  copy  thereof  as  an  exhibit  with  the  com- 
plaint, we  can  see  no  good  reason  why  the  same  should 
not  be  required  in  an  action  to  foreclose  a  lien  for  a 
street  improvement  assessment.  Indeed,  the  Supreme 
Court  has  decided  that  all  such  cases  are  analogous  and 
that,  in  the  respect  mentioned,  they  are  governed  by  the 
same  rules.     Van  Sickle  v.  Belknap,  129  Ind.  558. 

In  the  case  at  bar,  the  foreclosure  of  the  lien  was  the 
only  relief  sought.  Without  an  assessment  at  least 
prima  facie  valid,  the  appellee  would  not  be  entitled  to 
the  relief  asked,  and  consequently  to  no  relief  whatever. 
Without  the  assessment  roll,  or  a  copy  thereof,  as  an  ex- 
hibit, the  complaint  would  be  insufficient  upon  demurrer, 
find  hence  it  is  also  insufficient  when  tested  in  the 
manner  here  adopted. 

Other  defects  pointed  out  may  be  corrected  in  another 
trial,  and  need  not  be  further  considered  at  present.  It 
is  proper  to  say,  however,  that  we  do  not  regard  the 
complaint  as  defective  for  failing  to  allege  a  demand 
upon  the  appellant  for  the  money  before  suit.  In  such 
cases  it  may  be  the  part  of  moral  honesty  and  fair  deal- 
ing that  the  contractor  should  request  payment  of  the 
property-owner  before  subjecting  him  to  the  payment  of 
unnecessary  costs  and  attorney's  fees,  but  without  a 
statute  the  law  makes  no  such  requirement  of  the  con- 
tractor. The  legal  presumption  is  that  the  owner,  if  he 
has  had  the  notice  which  is  necessary  to  fix  the  lien, 
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knows  as  well  as  does  the  contractor  when  the  debt  is 
due.  The  wisdom  and  expediency  of  requiring  the  con- 
tractor to  give  some  notice  to  the  owner  that  the  debt  is 
due,  or  to  request  payment  thereof,  before  suit,  are  for  the 
legislature,  and  not  for  the  courts  to  determine/ 

Judgment  reversed. 

Filed  Jan.  31, 1896. 


No.  1,290. 
Stephenson  v,  Elliott. 


Instructions  to  Jury. — Hoto  Made  Part  of  Becord, — Filing ^  etc. — ^In- 
structions given,  in  order  to  be  made  apart  of  the  record,  moat  be 
tiled,  and  the  fact  of  the  filing  must  be  shown  in  the  transcript. 

Appellate  Court  Practice. — Sufficiency  of,  and  Weight  of,  Evidence,-- 
The  appellate  tribunal  will  not  weigh  conflicting  evidence,  nor  re- 
verse where  there  is  evidence  tending  to  support  the  finding  of  the 
court  below. 

From  the  Hancock  Circuit  Court. 

D.  S.  Gooding,  for  appellant. 
Offutt  &  Blacky  for  appellee. 

Davis,  J. — ^This  cause  is  here  for  the  second  time. 
Stephenson  v.  Elliott,  2  Ind.  App.  233.  A  trial  by  jury, 
after  former  reversal,  resulted  in  judgment  against  ap- 
pellant. Two  questions  are  discussed  by  counsel  for 
appellant  on  this  appeal. 

1.  That  the  court  erred  in  giving  instruction  No.  2, 
asked  by  appellee. 

2.  That  the  verdict  is  contrary  to  the  evidence. 
Appellee  insists  that  the  instructions  are  not  properly 

in  the  record.  An  effort  has  been  made  to  bring  tlie 
instructions  into  the  record  under  the  provisions  of  sec- 
tion 544,  R.  S.  1894  (section  535,  R.  S.  1881).     There  is 
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nothing  in  the  record  showing  that  the  instructions, 
were  ever  filed.  See  subdivision  6  of  section  542,  R.  S. 
1894  (section  533,  R.  S.  1881).  In  the  language  of 
O'Donald  v.  Constant,  82  Ind.  212:  "The  transcript 
contains  no  copy  of  the  clerk's  notation  of  the  filing,  nor 
any  recital  that  they  were  filed.''  Under  the  statute  and 
the  decisions  in  this  State,  the  instructions  can  not  be 
considered  as  being  in  the  record.  Louisville,  etc,  R.  W, 
Co.  V.  Wright,  115  Ind.  378  (393);  BeemY.  Lockhart,  1 
Ind.  App.  202;  Killion  v.  Hulen,  8  Ind.  App.  494. 

The  evidence  is  conflicting.  There  is,  it  is  true,  ample 
evidence  in  the  record  tending  to  sustain  appellant's 
theory  of  the  case.  On  the  contrary,  there  is  evidence 
on  appellee's  theory  of  the  case  tending  to  prove  that  ap- 
pellant was  not  entitled  to  recover  anything  against 
him. 

There  is  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  Feb.  23, 1895. 


No.  1,216. 
Sutton  v,  Fulton. 


.    From  the  Jay  Circuit  Court. 

J,  W.  Headington  and  J,  F.  LaFollettBy  for  appellant. 
Z>.  r.  Taylor^  for  appellee. 

Ross,  C.  J. — This  action  was  commenced  by  the  appellee  against 
the  appellant  on  a  contract. 

The  questions  urged  on  this  appeal  relate  to  the  rulings  of  the  court 
on  the  demurrer  to  the  complaint,  and  the  demurrers  to  the  third  and 
fourth  paragraphs  of  the  appellant's  answer. 

In  the  case  of  Current  v.  Fulton,  10  Ind.  App.  617,  the  questions 
here  presented  were  all  decided  adversely  to  appellant.  Upon  the 
authority  of  that  case,  the  judgment  of  the  lower  court  herein,  is,  in 
all  things  affirmed. 

Judgment  affirmed. 

Filed  Nov.  27, 1894. 
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Davis   and    Rankin   Building  and    Manufacturing 
Company  v.  McKinney  et  al. 

From  the  Jay  Circuit  Court. 

J,  J,  M.  LaFolleUe  and  0.  H.  Adair,  for  appellant. 
C.  Corwin  and  J.  M.  Smithy  for  appellees. 

Davis,  J. — ^This  action  was  brought  by  appellant  against  appellees  to 
recover  a  balance  claimed  to  be  due  on  a  contract  filed  with  the  com- 
plaint for  building,  completing  and  equipping  a  butter  and  cheese  fac- 
tory. 

The  original  contract  price  was  four  thousand  two  hundred  and 
fifty  dollars,  of  which  three  thousand  nine  hundred  and  fifty  dollars 
have  been  paid.  ■  The  action  was  a  joint  one  against  all  the  appellees 
to  recover  the  balance. 

The  court  below  sustained  the  separate  demurrer  of  the  several  ap- 
pellees to  the  complaint,  and  this  ruling  is  the  basis  of  the  only  error 
assigned  in  this  court. 

There  is  only  one  question  presented  for  our  decision  and  this  ques- 
tion involves  the  construction  of  the  contract  sued  on. 

The  contract,  so  far  as  the  question  under  consideration  is  concerned, 
is  identical  with  the  contract  in  Davis  and  Bankin  Building  and  Manu- 
facturing Co.  V.  Ilillsboro  Creamery  Co.,9Ind.  App.653,  and  Z>arj*aiwi 
Bankin  Building  a?id  Manufacturing  Co.  v.  Booth,  10  Ind.  App.  364. 

One  of  the  provisions  contained  in  each  of  the  contracts  is:  "The 
undersigned  stockholders  are  to  be  held  responsible  only  for  the  in- 
dividual amount  subscribed  by  them.'' 

On  the  authority  of  the  decisions  in  the  cases  cited,  the  contract  is 
the  several  contract  of  each  of  the  appellees  and  not  the  joint  contract 
of  all. 

There  was  no  error  in  sustaining  the  demurrer  to  the  complaint. 

Judgment  affirmed. 

Filed  Nov.  27,  1894. 


No.  1,461. 
Wahl  et  al.  v.  Schierling. 

From  the  Jennings  Circuit  Court. 

S.  A.  Barnes,  C.  L.  Holstein  and  C.  E.  Barrett,  for  appellants. 
J.  Overviyer  and  F.  E.  Little,  for  appellee. 

Davis,  J. — On  the  15th  of  March,  1894,  appellee  filed  a  petition  in 
the  Jennings  Circuit  Court  showing  that  one  Gallus  Kirchner  de- 
parted this  life  intestate  in  said  county  in  1885 ;  that  after  the  death 
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of  said  Kirchner  there  was  administration  in  said  court  on  his  estate; 
that  the  administrator  of  said  estate  was  finally  discharged  by  said 
court  in  1888 ;  that  there  was  then  no  administration  of  said  estate 
pending  in  any  court  of  this  State  or  elsewhere,  and  that  there  were 
assets  belonging  to  the  estate  of  said  decedent  within  the  jurisdiction 
of  said  State  that  had  not  been  and  should  be  administered,  and  that 
said  petitioner  was  a  creditor  of  said  estate,  whose  debt  remained  un- 
paid, and  therefore  he  asked  to  be  appointed  administrator  de  bonis 
non  of  said  estate. 

The  appellants,  the  children  of  said  decedent,  appeared  and  resisted 
said  appointment. 

Nine  errors  have  been  assigned  in  this  court. 

We  have  carefully  read  the  entire  record  in  the  light  of  the  argu- 
ment of  counsel,  and,  in  our  opinion,  the  only  question  presented  for 
our  consideration  is  whether  the  act  of  March  6,  1891,  is  applicable  to 
estates  that  had  been  administered  upon  and  in  which  final  reports 
had  been  made  and  approved  prior  to  that  date?  Acts  1891,  p.  107 ; 
section  2395,  R.  S.  1894. 

On  the  authority  of  Barnett,  Admx.y  v.  Vanmeter,  7  Ind.  App.  45,  we 
are  satisfied  the  judgment  of  the  court  below  should  be  affirmed. 

It  is  conceded  that  the  debts  of  Gallus  Kirqhner,  deceased,  have 
not  been  paid,  and  there  is  evidence  tending  to  prove  that  there  is  a 
just  claim  in  favor  of  his  estate  against  the  United  States  Government. 

The  only  reason  urged  against  the  appointment  of  the  administrator 
de  bonis  non  is  the  approval  of  the  final  settlement  report  in  1888. 

In  the  case  cited,  Judge  Rbinhard  says:  **By  the  passage  of  this 
act,  it  was  doubtless  intended  to  reach  anv  assets,  for  the  benefit  of 
creditors,  legatees  or  heirs  which  had  not  been  administered  upon  in 
the  former  administration." 

Under  the  provisions  of  the  act  of  1891,  as  construed  by  this  court 
in  the  Barnett  case,  there  is  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  Jan.  31,  1896. 


No.  1,356. 

Froman  v.  Jenner  et  al. 

From  the  Crawford  Circuit  Court. 

B.  J,  Tracewell  and  A.  W,  Funkhoitser,  for  appellant. 
J.  L,  8uddarth  and  J,  H.  Weathers^  for  appellees. 

Ross,  J.— The  appellant  sued  the  appellees  to  recover  damages 
for  an  injury  alleged  to  have  resulted  from  being  struck  in  the  back  by 
a  stone  thrown  by  blasting  in  the  appellee's  stone  quarry. 

Upon  a  trial,  the  jury  returned  a  verdict  for  the  appellees.  Appel- 
lant made  a  motion  for  a  new  trial,  which  was  overruled,  and  judg- 
ment rendered  on  the  verdict. 
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It  is  very  earnestly  insisted  that  the  verdict  of  the  jury  is  not  sus- 
tained by  sufficient  evidence;  that  the  evidence  establishes  a  case  en- 
titlinfi:  appellant  to  damages. 

When  tne  evidence  is  uncontradicted,  this  court  will  review  it  and 
decide  whether  or  not  the  verdict  of  the  jury  is  sustained  by* it,  but 
when  there  is  a  conflict  in  the  evidence  upion  any  question  essential  to 
recovery,  the  right  to  determine  that  question  is  exclusively  within 
the  province  of  the  jury,  subject  to  review  by  the  trial  court,  and  their 
decision  is  binding  on  this  court. 

There  are  several  issuable  facts  relative  to  which  there  is  a  sharp 
conflict  in  the  evidence,  namely,  whether  or  not  the  appellees  were 
guilty  of  negligence ;  whether  or  not  the  appellant  was  free  from  con- 
tributory negligence,  and  whether  or  not  the  injuries  complained  of 
were  the  result  of  being  struck  as  alleged,  or  whether  they  originated 
from  other  causes". 

Each  and  all  of  these  questions  were  in  issue,  and  a  failure  to  prove, 
by  a  preponderance  of  the  evidence,  either  that  the  appellees  were 
negligent,  that  the  appellant  himself  was  free  from  contributory  neg- 
ligence, or  that  his  injury  was  the  result  of  appellees'  negligence, 
would  not  entitle  appellant  to  recover. 

The  jury  having  decided  against  the  appellant  with  this  conflict  in 
the  evidence,  we  are  compefled  to  infer  it  was  because  he  did  not 
prove  these  facts  by  a  preponderance  of  the  evidence. 

Judgment  affirmed. 

Filed  Nov.  27, 1894. 


No.  1,282. 

Parker  et  al.  v.  Sample. 

From  the  Henry  Circuit  Court. 

B.  L,  Smithy  C.  Cambem  and  L.  P.  Newbtfy  for  appellants. 
M,  E,  Forkner  and  J,  M,  MorriSy  for  appellee. 

Davis,  J. — This  was  an  action  to  recover  damages  for  personal  in- 
juries sustained  by  appellee  in  operating  a  saw  in  appellants'  factory. 

The  only  question  discussed  is  the  assignment  of  error  that  the 
court  below  erred  in  overruling  appellants'  motion  for  a  new  trial. 

It  is  alleged  in  the  complaint  that  appellants  owned  and  operated  a 
factory  for  making  boxes;  that  "the  machinery  was  run  by  a  small 
portable  boiler,  which  furnished,  when  run  to  its  full  capacity,  barely 
sufficient  power  to  operate  the  saws  in  a  safe  and  proper  manner;" 
that  a  few  days  prior  to  the  injury,  appellants  employed  an  engineer 
to  run  the  engine  and  boiler;  "that  said  engineer  was  wholly  inex- 
perienced and  had  had  but  little,  if  any,  experience  in  running  ma- 
chinery of  the  kind  named,  and  no  experience  in  running  or  operat- 
ing said  boiler,"  which  facts  were  well  known  to  appellants;  tliat 
said  engineer,  by  reason  of  his  incompetency  and  inexperience,  al- 
lowed the  steam  to  run  down  in  said  boiler,  by  which  the  power  ran 
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down  and  became  insufficient  to  run  the  saws  in  said  factory ,  one  of 
which  was  being  operated  by  appellee,  and  by  reason  of  the  decrease 
in  the  power,  caused  the  speed  of  the  saw,  operated  bv  appellee,  to  be 
so  reduced  that  it  caught  the  material  being  sawed  by  appell^  and 
threw  his  hand  against  said  saw.    ' 

The  charge  in  the  complaint  is  that  appellee  was  injured  through 
the  negUgence  of  the  engineer  in  not  keeping  up  a  proper  rate  of 
speed  of  the  saw  appellee  was  operating.  The  only  charge  against 
appellants  is  that  they  were  negligent  in  employing  an  incompetent 
and  unskillful  engineer,  knowing  him  to  be  incompetent.  It  may  be 
•conceded  that  appellants  can  not  be  held  liable  in  this  action  for  ap- 
pellee's injury,  even  if  it  was  caused  by  the  negligence  of  the  engineer, 
unless  the  engineer  was  incompetent  and  unskillful,  and  the  appel- 
lants knew  of  this  incompetency  and  unskillfulness  and  appellee  was 
ignorant  of  this  fact. 

The  sole  contention  of  counsel  for  appellants  on  this  appeal  is  that 
there  is  no  evidence  whatever  in  the  record  tending  to  prove  that  ap- 
pellants negligently  employed  or  retained  an  incompetent  and  un- 
flkillful  engineer  to  run  the  boiler  and  engine,  knowing  him  to  be  in- 
competent. 

In  the  light  of  the  argument  of  counsel  we  have  carefully  read  the 
voluminous  record  of  the  evidence,  and  although  in  some  resoects  the 
evidence  is  neither  clear  nor  satisfactory,  we  find  some  eviaence,  at 
least,  fairly  tending  to  prove  that  appellee  was  injured  on  the  second 
day  of  his  service  for  appellant;  that  McMullen,  the  engineer  in 
•charge  of  the  engine  on  this  occasion,  was  negligent  and  careless  in 
the  dfischarge  of  his  duties,  and  that  before  the  accident,  without  just 
cause,  he  left  his  post  of  duty  and  allowed  the  (K>wer  to  go  down ;  that 
he  had  been  in  the  service  of  appellants  for  three  years  brick  mak- 
ing, off-bearing,  in  the  saw  mill,  and  working  in  their  yards  sticking 
lumber,  and  doing  first  one  thin^  and  then  another ;  that  he  had  oc- 
casionally had  charge,  temporanly,  for  a  short  time,  of  the  engine 
when  the  engineer  was  out ;  that  at  the  time  of  appellee's  injury,  and 
for  several  days  prior  thereto,  the  regular  engineer  was  sick,  and  that 
on  this  occasion  McMullen  was  running  the  engine  temporarily  until 
he  recovered :  that  he  had  no  experience  as  an  engineer,  except  as 
above  indicated,  and  the  additional  circumstance  that  he  had  been 
around  and  about  the  engine  more  or  less  when  it  was  in  charge  of  the 
regular  engineer,  and  considered  himself  fully  qualified  to  run  it;  that 
prior  to  the  accident,  he  started  the  pumps  in  the  engine  without  turn- 
ing the  proper  valves,  and  burst  the  pumps ;  that  appellants  called 
Mr.  Cox  to  assist  him  in  fixing  the  pumps. 

All  the  facts  and  circumstances  in  connection  with  the  experience 
and  qualifications  of  McMullen  as  an  engineer,  and  of  the  knowledge 
of  appellants  in  relation  to  his  competency  and  skillfulness  were  be- 
fore the  jury.  They  saw  him,  and  also  the  appellants  on  the  witness 
stand,  and  heard  them  testify,  in  relation  to  his  experience  and  quali- 
fications as  an  engineer,  and  to  the  facts  in  relation  to  his  employ- 
ment, and  were  in  much  better  position  to  determine  the  question  as 
to  his  qualifications,  and  the  care  exercised  by  them  in  his  employ- 
ment than  this  court  is.  The  jury  on  the  facts  and  circumstances  dis- 
closed by  the  evidence,  evidently  reached  the  conclusion  that  the  en- 
gineer was  incompetent,  and  that  appellants  had  failed  to  exercise 
due  care  in  employing  him,  and  this  conclusion  has  in  its  support  the 
approval  of  the  trial  judgre,  who  also  saw  and  heard  the  living  witnesses 
on  whose  testimony  this  conclusion  was  based. 

It  does  seem  to  us  that  the  evidence  on  this  proposition  was  not 
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strong,  and,  perhaps,  if  the  question  was  an  open  one  before  us  we 
might  reach  a  different  conclusion,  but  we  would  not  be  authorized, 
under  the  long  established  rule  which  prevails  in  this  State,  in  saying 
that  tkere  is  no  evidence  in  the  record  fairly  tending  to  support  the 
inferences  drawn  by  the  jury  and  the  trial  judge,  that  the  engineer 
was  incompetent,  and  that  appellants  knew,  or  in  the  exercise  of  or- 
dinary care  should  have  known,  that  he  was  incompetent,  and  that 
his  negligence  as  the  result  of  such  incompetency  was  the  proximate 
cause  of  appellee's  injury. 

Tliere  is  no  reversible  error  shown  by  the  record  on  the  question 
presented. 

Judgment  affirmed. 

Filed  Dec.  12,  1894. 


No.  1,449. 
SpAULDING  V.  SONES. 

From  the  Elkhart  Circuit  Court. 

O.  T.  Chamberlain  and  P.  L,  Turner,  for  appellant. 
H.  D.  Wilson  and  W.  J.  Davis,  for  appellee. 

LoTz,  J.— The  questions  involved  in  this  appeal  are  identical  with 
those  involved  in  the  cause  of  Spaulding  v.  Sones,  11  Ind.  App.  562, 
No.  1448,  decided  at  this  term,  and  upon  the  authority  of  that  case  this 
cause  is  affirmed. 

Filed  Jan.  18,  1895. 
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consolidate  causes  is  one  of  the  inherent  powers  of  tne  coart, 
when  the  consolidation  wiM  expedite  its  business,  prevent  costs 
and  a  multiplicity  of  suits,  and  when  one  action  will  answer  all 
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Appeals, —  When  May  Be  Consolidated. — When  an  appellant,  in  the 
Appellate  Court,  after  the  term  at  which  the  judgment  appealed 
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of  n^w  evidence  discovered  after  the  term  at  which  judgment  was 
rendered,  to  which  a  demurrer  was  sustained,  from  which  decis- 
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caofies  may  be  consolidated.  lb. 

ADMINISTRATOR. 
See  Pleading,  7. 
ADMISSIONS. 
See  Evidence,  12. 
ADVERSE  POSSESSION. 
See  Real  Estate,  6. 
AFFIDAVIT. 
See  Replevin,  2. 
AGENCY. 
See  Railroad,  18,  19. 
Nonliability  of  Agent  for  Nonfeasance,  of  Ditty  Owing  the  Principal. — 
If  an  agent  fail  to  perform  a  duty  which  he  owes  to  his  principal, 
and  by  reason  of  such  nonperformance  or  neglect  of  duty  a  third 
person  sustains  injury,  no  action  can  be  maintained  against  the 
agent  by  such  third  person  on  account  thereof. 

Dean  v.  Brock,  507 
Bental  Agent. — Failure  to  Keep  Premises  in  Tenantable  Condition. — 
Nonliability  of  Agent.— The  failure  of  an  agent  employed  to  look 
after,  rent,  collect  rents>  pay  taxes,  and  make  the  necessary  re- 
pairs of  certain  premises,  and  keep  them  in  a  tenantable  condi- 
tion, is  nonfeasance  of  a  duty  owing  his  master,  and  not  misfeas- 
ance, and  does  not  render  the  agent  liable  to  a  third  party.      lb. 
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AMENDMENT  OF  PLEADING. 
See  Evidence,  2 ;  Pleading,  5. 

ANSWER. 
See  Harmless  Error,  2;  Pleading,  3, 6;  Promissory  Note,  3,  4;  Re- 
plevin, 6. 

APPEAL. 
See  Former  Adjudication;  Appellate  Court  Practice. 

1.  Bendering  Judgment  Prior  to  Filing  Motion  for  New  Trial. —  When 
Year  for  Appeal  Begins  to  Bun. — Although  a  judgment  is  rendered 
prior  to  the  filing  of  a  motion  for  a  new  trial,  the  filing  of  the 
motion  within  the  time  designated  by  the  statute  operates  to  hold 
the  judgment  in  abeyance,  and  the  year  allowed  for  taking  an  ap- 
peal does  not  run  from  the  date  of  the  rendition  of  the  judgment, 
out  from  the  date  of  the  ruling'on  such  motion. 

Moon,  Trustee,  v.  Cline,  460 

2.  Assignment  of  Errors  by  one  not  a  Party  to  the  Judgment  Appealed 
From. — Civil  Totonship.— Township  Trustee. — Where  the  judgment 
appealed  from  was  rendered  against  "Ifnion  Township,  in  Union 
county,  Indiana,''  but  the  assignment  of  errors,  on  appeal,  simply 
designates  the  appellant  as  being  *' Milton  J.  Moon,  trustee/'  the 
errors  present  no  question,  as  the  party  assigning  errors  ia  not  a 
party  to  the  judgment  appealed  from.  76. 

3.  Superior  Court  of  Marion  County. — No  Appeal. — A  failure  to  pray 
for  an  appeal  is  waived  by  the  appellee  appearing  at  general  term 
and  not  objecting  to  the  appeal  on  that  ground. 

Indianapolis,  etc.,  B.  W.  Co.  v.  0«,  564 

4.  Dismissal,  Party  in  Interest  not  Prosecuting. — Appeal  for  BtmffU  of 
Third  Person. — Where  a  judgment  has  been  rendered  against  a 
party  and  he  has' appealed,  making  an  assignment  of  errors  in  hia 
own  name,  and  the  appellee  has  joined  in  error,  the  appeal  can  not 
be  dismissed  upon  the  motion  of  such  appellee,  supported  by  afl5- 
davit,  showing  that  it  is  prosecuted  in  the  interest  of  a  person 
not  a  party  to  the  record. 

American  Straw  Board  Co.  v.  Faust,  638 
6.  Appeal  for  Benefit  of  Third  Person. — Whether  or  not  a  judgment 
defendant  prosecutes  an  appeal  for  his  own  benefit  or  for  the  ben- 
efit of  one  who  has  indemnified  him,  is  not  a  question  that  can 
be  heard  or  determined  by  the  Appellate  Court.  lb. 

6.  From  Judgment  by  Default. — An  appeal  lies  from  a  judgment  by 
default.  Sloan  v.  Faurot,  689 

7.  Appellate  Court  Practice. — Joint  Appeal  from  Judgment  by  Default 
and  from  Buling  on  Motion  to  Set  Aside  Default. — Where  a  motion 
to  set  aside  a  judgment  by  default  is  overruled,  and  appeal  is 
taken,  in  which  errors  are  assigned  questioning  the  sufficiency  of 
the  complaint,  and  also  the  ruling  of  the  court  on  the  motion  to 
set  aside,  and  no  objection  is  made  to  the  assignment  of  errors  as 
for  a  misjoinder,  the  appeal  is  as  much  from  the  judgment  by  de- 
fault as  from  the  ruling  on  the  motion  to  set  aside,  and  the  court 
can  not  disregard  it  in  either  case.  lb. 

8.  From  Judgment  by  Default. — Sufficiency  of  Complaint. — Not  Aided  by 
Judgment. — When  the  appeal  is  from  a  judgment  taken  by  default, 
the  rule  that  the  complamt  will  be  held  sutficient  unless  there  is 
an  entire  failure  to  state  a  cause  of  action,  does  not  apply;  and 
in  such  case  the  complaint  is  not  cured  by  the  verdict  of  find- 
ing, lb. 
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APPEALS  CONSOLIDATED. 
See  Actions  Consolidated,  2. 

APPEARANCE. 
Chneral. — Jurisdiction  of  Person.— It  a  party  has  entered  a  full  appear- 
ance to  an  action,  no  error  can  be  predicated  upon  the  overruling 
of  a  demurrer  to  the  amended  complaint,  upon  the  ground  that 
the  court  had  no  jurisdiction  of  the  person  of  the  plaintiff. 

Cleveland  Stone  Co.  y,  Monroe  Co,  Oolitic  Stone  Co,,  423 

APPELLATE  COURT. 

Hffect  of  Supreme  Court's  Order  Transferring  a  Case. — An  order  of  the 

Supreme  Court  tranferring  a  cause  to  the  Appellate  Court  settles 

the  question  of  jurisdiction,  and  is  binding  on  the  Appellate 

Court.  Town  of  Andrews  v.  Sellers,  301 

APPELLATE  COURT  PRACTICE. 
See  Appeal,  7 :  Bastardy  ;  New  Trial,  2 ;  Special  Verdict,  1. 

1.  Preponderance  of  Evidence. —  When  Determined,  when  Not. — The  ap- 
pellate tribunal  will  not  weigh  the  evidence  to  determine  which 
side  has  the  preponderance,  unless  all  the  evidence  is  docu- 
mentary, in  which  case  the  appellate  tribunal  would  stand  upon 
an  equal  footing  with  the  trial  court. 

Elwood  Planing  Mill  Co,  v.  Jackson,  181 

2.  Waiver  o/  Question.— ^ttot^  assigned  but  not  discussed  are  waived, 
and  will  not  be  considered.  lb, 

3.  Becord. — Motion  to  Strike  Out  Special  Verdict, — If  the  record  does 
not  show  that  a  motion  to  strike  out  a  special  verdict  is  in  the 
record,  nor  that  it  was  in  writing,  nor  that  it,  together  with  the 
court's  ruling  thereon,  was  made  a  part  of  the  record  by  order  of 
the  court,  no  question  is  presented.  Tague  v.  Owens,  200 

4.  Attacking  Complaint  in  Appellate  Court, — ^The  statute  allowing  a 
complaint  to  be  attacked  for  the  first  time  in  the  Appellate  Court 
should  receive  a  liberal  construction ;  and  if  the  defect  in  the 
complaint  is  such  as  may  be  remedied  by  the  application  of  lib- 
eral and  reasonable  intendments,  it  will  be  held  sufficient  to 
withstand  the  attack.  South  Bend  Iron  Works  v.  Larger,  367 

6.  Absence  of  Averment. — If  there  be  an  entire  absence  of  averment 
of  a  substantial  cause  of  action,  or  there  be  wanting  some  fact  es- 
sential to  the  cause  of  action,  and  which  may  not  be  supplied  by 
applying  to  the  pleading  the  rules  of  intendment,  then  the  judg- 
ment can  not  be  upheld,  even  though  the  complaint  be  assailed  for 
the  first  time  in  the  Appellate  Court.  lb, 

6.  Complaint. — Omission  of  Material  Averment. — Clerical  Error, — The 
appellate  tribunal  oftentime  disregard  manifest  clerical  mistakes ; 
yet  it  can  not,  under  this  guise,  supply  a  material  averment  en- 
tirely omitted  from  the  complaint.  Bozarth  v.  Mallett,  41 7 

7.  Weight  of  Evidence. — Preponderance. — The  appellate  tribunal  will 
not  weigh  conflicting  evidence  and  determine  which  side  has  the 
preponderance.  Bartlett,  Exr.,  v.  Burden,  419 

8.  Excessive  Becovery. — Question,  How  Baised. — Before  the  question 
of  excessive  recovery  can  be  raised  on  appeal,  it  must  first  have 
been  made  the  ground  of  a  motion  for  a  new  trial.  lb. 

9.  Argument  in  Svpport  of  Error  Assigned. —  }\7iat  not  Siffficient. — To 
simplv  state  that  instructions  do  not  state  the  law,  and  should  not 
have  been  given,  without  presenting  any  argument  pointing  out 
wherein  they  are  erroneous,  or  citing  any  authorities  in  support 
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of  the  assertion,  is  not  sach  discussion  of  the  question  as  will  he 
deemed  sufficient  to  require  its  consideration.  lb. 

10.  Weight  of  Evidence. —  Verdict. — Parties  in  Family  Relation.— Law 
and  Fact.— The  court  will  not  disturb  a  verdict  upon  the  weight  of 
the  evidence  bearing  upon  the  question  of  promise  to  pay  for  serv- 
ices by  parties  standing  in  the  family  relation,  where  the  exist- 
ence of  such  promise  is  a  question  of  fact  for  the  jury. 

Htiggins,  Admr.,  v.  Hughes,  465 

11.  Appellate  Court  icill  not  Review  its  Decision  on  Subsequent  Appeal. — 
Where  the  appellate  tribunal  has  passed  upon  the  sufficiency  of  a 
paragraph  of  pleading,  it  vill  not  review  such  decision  on  a  sub- 
sequent appeal.  Western  Union  Tel.  Co.  v-  Straterneiery  601 

12.  Burden  Upon  Appellant  to  Present  a  Record  Showing  Prejudicial  Er- 
ror.— The  burden  is  upon  the  appellant  to  present  a  record  which 
affirmatively  shows  the  commission  of  an  error  by  the  court  below, 
prejudicial  to  the  rights  of  appellant;  and  to  make  such  a  showing 
there  must  be  no  uncertainty  or  contradiction  on  that  question  on 
the  face  of  the  record.  Beugnot  v.  State^  ex  rel.,  620 

13.  Case  Fairly  Tried. —  When  Judgment  Will  Not  be  Reversed. — Where 
the  case  t^ppears  to  have  been  fairly  tried,  the  appellate  tribunal 
will  not  reverse  the  judgment  where  the  error  complained  of  is 
not  clearly  and  definitely  shown  on  the  face  of  the  record.       76. 

14.  Sufficiency  ofj  and  Weight  of.  Evidence. — ^The  appellate  tribunal  will 
not  weigh  conflicting  evidence,  nor  reverse  where  there  is  evi- 
dence tending  to  support  the  finding  of  the  court  below. 

Stephenson  v.  Elliott,  694 

ARBITRATION. 

1.  Award.— When  Upheld. — Intendment— Technical  Objections. — When 
an  award  has  been  made  by  arbitrators,  the  policy  of  the  law  for- 
bids that  the  controversy  should  again  be  opened,  except  it  be  im- 
peached by  fraud,  corruption,  partiality,  or  undue  means,  or  other 
misconduct  on  the  part  of  the  arbitrators ;  and  for  the  purpose  of 
sustaining  an  award,  technical  objections  should  be  disregarded, 
and  every  fair  intendment  should  be  drawn  to  uphold  it. 

Brown  v.  Harness^  426 

2.  Correcting  or  Modifying  Award  After  it  has  been  Filed  in  Court.  —Mis- 
calculations, misdescriptions,  and  imperfections  in  form  in  the 
award,  when  apparent  upon  the  face  of  the  record,  may  be  cor- 
rected or  modified  after  the  award  has  been  filed  in  court.        lb, 

3.  Motion  to  Strike  out  Exceptions. —  When  not  Error  to  Sustain. — 
Where  exceptions  to  an  award  are  based  upon  facts  extrinsic  to 
the  record,  and  no  fraud  or  misconduct  is  charged  against  the 
arbitrators,  which  objections  could  have  been  presented  to  the 
arbitrators  and  a  determination  thereon  had  before  the  award 
was  completed,  it  was  not  error  to  sustain  a  motion  to  strike  out 
such  exceptions.  Jb. 

4.  Scope  of  Inquiry .— Exception  to  Atcard. — Partnership. —  Evidence. 
— Where  the  scope  of  the  inquiry  of  arbitrators  is  limited  to  part- 
nership matters,  they  exceed  their  authority  when  they  go  be- 
yond partnership  affairs ;  and  when  such  question  is  presented  by 
exception,  evidence  may  be  heard  for  the  purpose  of  determining 
w  hether  or  not  an  item  is  embraced  within  the  subject-matter  of 
the  controversy.  lb. 

ARGUMENT  TO  JURY. 
See  Harmless  Errob,  1. 
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ASSIGNEE. 

See  Pleading,  17. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal,  2;  Insurance,  5,  6,  8,  9;  Life  Insurancs,  6^  7^  8;  Bkal 

Estate,  7. 

1.  Joint  Assignment, — Where  an  assignment  of  error  challenges  all 
the  rulings  on  demurrer  jointly,  and  not  severally,  it  can  not  be 
Bustcuned  unless  the  ruling  in  each  instance  was  erroneous. 

Houk  V.  llicka,  190 

2.  Independent  Assignment, — Overruling  Motion  to  Strike  Out. — ^ot 
Ground  for  New  Trial, — ^The  overruling  of  a  motion  to  strike  out 
a  complaint  is  not  proper  cause  for  a  new  trial,  but  must  be  as- 
serted by  independent  assignment  of  error. 

Cleveland  Stone  Co.  v.  Monroe  Co.,  etc.,  Co.,  423 

3.  Motion  to  Strike  Out  Pleading, — How  Assigned, — A  mling  of  the 
court  on  a  motion  to  strike  out  a  pleading  must  be  separately  as- 
signed as  error,  and  not  as  a  ground  for  a  new  trial,  and  must  be 
presented  by  bill  of  exceptions  or  special  order  of  court. 

Huggins,  Admr,,  v.  Hughes,  466 

ATTORNEY  AND  CLIENT. 
Care  and  Skill. — Soundness  of  Opinions.  —  Instruction. — An  instruc- 
tion that  an  attorney  is  responsible  to  his  client  only  for  the 
ordinary  care  and  skill,  and  reasonable  diligence,  and  that 
the  skill  required  has  reference  to  the  character  of  tne  business 
undertaken;  that  if  he  is  employed  to  bring  suit,  and  under- 
takes to  do  so  but  negligently  fails,  he  is  liable  for  resulting  loss ; 
that  there  is  no  implied  agreement  that  the  attorney  will  guaran- 
tee the  success  of  his  proceedings  or  the  soundness  of  his  opin- 
ions ;  that  he  only  undertakes  to  avoid  errors  which  no  member  of 
his  profession  of  ordinary  prudence,  diligence  and  skill  would 
commit,  is  sound.  Kepler  v.  Jessup,  241 

BASTARDY. 
Jurisdiction  of  Person. — Plea  in  Abatement. ^Burden   of  Proof. — Ap- 
pellate Court  Practice. — ^The  burden  is  upon  the  defendant  in  a 
bastardy  proceeding  to  establish  his  plea  in  abatement  for  non- 
jurisdiction  of  his  person,  and  where  there  is  evidence  to  sup- 
§ort  the  finding  of  jurisdiction,  the  appellate  tribunal  will  not 
etermine  where  the  preponderance  lies. 

Henwood  v.  State,  ex  rel,  636 

BEQUEST. 

See  Will. 

BILL  OF  EXCEPTION. 

See  Practice,  6. 

1.  When  not  Properly  in  the  Record. — Date  of  Presentation. — ^The 
statute  provides  that  'Hhe  date  of  the  presentation  shall  be  stated 
in  the  bill  of  exceptions,*'  and  an  indorsement  upon  margin  of 
the  bill,  signed  by  the  judge,  which  states  the  time  when  it  was 
presented,  does  not  meet  the  requirements  of  the  statute. 

Miller  v.  Blue^  288 

2.  When  Not  Properly  in  Record. —  Time  for  Filing.-^  Order-Book  Entry. 
— An  order  granting  time  to  file  a  bill  of  exceptions  after  term 
must  be  made  during  term  and  must  appear  in  the  order-book. 

Vol.  11—45 
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A  recital  of  the  fact  in  the  bill  of  exceptions  is  not  sufficient, 
nor  is  such  a  recital  in  the  order-book,  made  at  the  time  of  filing 
the  bill,  sufficient.  DePauvj  University  v.  Smith,  SlS 

3.  Time  for  Filing. — When  Not  Sufficiently  Shown. — Where  it  appears 
in  the  bill  and  in  the  entry  showing  its  filing  that  it  was  pre- 
sented and  filed  *'within  the  time  allowed  by  the  court,"  it  is 
not  sufficient  to  make  it  a  part  of  the  record.  lb, 

BOND. 
Bee  GouMTT,  3 ;  Intoxicating  Liquors,  1 ;  Taxes,  2. 
BRIDGE. 
See  County,  2. 
BURDEN  OF  PROOF. 
See  Bastardy  ;  Instructions  to  Jury,  5 ;  Life  iNSURANCSy  11, 

CARE. 
See  Railroad,  9, 10. 
CHATTEL  MORTGAGE. 
See  Life  Insurance,  8. 
CLERICAL  ERROR. 
See  Appellate  Court  Practice,  6. 
COMPLAINT. 
See  Appeal,  8 ;  Appellate  Court  Practice,  6 ;  Contributory  Negli- 
gence, 10;    County,  2;    Former  Adjudication;    Insurance,  4; 
Judgment,  1;   Landlord  and  Tenant,  1;  Libel,  1;  Mortgage; 
Municipal  Corporation,  2, 4,  5,  8 ;  Negligence,  5, 23, 25 ;  Plead- 
ing, 1,  3,  7,  8,  13,  14,  15,  17,  18;  Slander,  1;  Taxes,  2. 

COMMON  CARRIER. 
See  Railroad,  12,  13, 14. 
CONDITION  PRECEDENT. 
See  Insurance,  10,  17. 
CONSIDERATION. 
See  Insanity,  2;  Promissory  Note,  3;  Trust,  1, 
CONSOLIDATED  ACTIONS. 
See  Appeals  Consolidated. 
CONTINUANCE. 
In  Discretion  of  Court. — Abuse  of  Discretion. — Reversible  Error. — An 
application  for  a  continuance  of  a  cause  of  action  is  addresse<l  to 
the  sound  discretion  of  the  court,  and  the  decision  of  the  court 
in  such  matter  will  be  revised  only  where  it  has  plainly  abused 
its  discretion.    That  the  court  abused  its  discretion  in  refusing 
continuance,  on  account  of  absence  of  defendant,  see  opinion. 

Post  V.  Ceca,  362 
CONTRACT. 
See  Insanity,  1,  3 ;  Life  Insurance,  2 ;  Municipal  Corporation,  5, 6 ; 
Pleading,  14. 

CONTRACTOR. 
See  Damages,  11,  12. 
1.   Ahnndnnment. — What  Ainoiotts  to. — Loan  Agent  and  Borrower. — The 
notilicatioii  by  a  loan  aerent  to  one  proposing  to  borrow  money, 
that  he  is  unable  to  procure  the  loan,  and  advised   the  borrower 
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to  look  elsewhere  for  the  money,  which  he  did,  amounts  to  a  mu- 
tual abandonment  of  the  contract  relating  to  the  loan,  and  is 
binding  upon  both  the  loan  agent  and  the  borrower. 

Everett  y,Farrell,  185 

2.  Declaration  on  Express,  Recovery  on  Implied — Variance. — A  recov- 
ery may  be  had  upon  the  proof  of  an  implied  promise,  although 
the  complaint  declares  upon  an  express  promise.  In  such  case 
there  is  no  variance.  '  Pence  v.  Beckman,  263 

3.  Incomplete  in  Details. — Letters  Evidencing. — A  correspondence  con- 
cerning the  employment  of  one  of  the  writers  as  a  special  insur- 
ance agent  for  a  State,  which  does  not  specify  definitely  and  with 
certainty  the  work  to  be  performed,  nor  indicate  how  long  the  pro- 
posed arrangement  was  to  remain  in  force,  or  the  terms  and  con- 
aitions  upon  w^hich  it  could  be  terminated,  does  not  make  a 
binding  contract.  Havens  v.  American  Fire  Ins.  Co.,  315 

4.  Acceptance  of  Offer. — An  acceptance  of  an  offer  to  be  binding  must 
be  in  the  words' of,  or  must  be  entirely  concordant  with  the  terms 
and  conditions  of  the  offer,  to  bind  the  person  who  makes  the 
proposition.  1 6. 

CONTRIBUTORY  NEGLIGENCE. 

See  Masteb  and  Servant,  12,  22;  Negligence,  3,  4,  10,  12,  21,  29,  32; 

Railroad,  8,  11;  Street  Railroad. 

1.  Parent  and  Child. — Is  Child  Ticelve  Years  Old  Sui  Jurisf — Law  and 
Fact. — Railroad  Depot. — ^The  court  can  not  say,  as  a  matter  of 
law,  that  a  boy  twelve  years  old  is  incapable  of  taking  care  of 
himself  at  a  depot,  such  question  is  for  the  jury  to  determine. 

New  York,  etc.,  R.  R.  Co.  v.  Mushrush,  192 

2.  Walking  Close  to  Moving  Train. — It  was  not  necessarily  neg- 
lig;ence  for  such  boy  to  walk  slowly  along  the  station  platform, 
within  a  foot  and  a  half  of  the  train  moving  at  the  rate  of  two 
miles  an  hour.  lb. 

3.  Trespasser. — Depot  Platform. — Nor  was  he   necessarily    a   tres- 
i   passer  because  he  failed  to  leave  the  platform  and  take  the  short- 
est route  home.  75. 

4.  Gfeneral  Averment. —  When  not  Overcome  by  Specific  Facts. — It  is 
not  enough  to  overthrow  the  general  allegation  of  freedom  from 
contributory  negligence  that  the  specific  facts  fail  to  show  want 
of  negligence.  lb, 

COSTS. 
Apportionment. — Where  witnesses  testify  upon  issues  as  to  which  the 
defendant  prevails,  and  also  testify  to  other  matters  involved  in 
the  action,  the  costs  should  abide  the  result  of  the  trial. 

Kepler  v.  Jessup,  241 
COUNTER-CLAIM. 
See  Pleading,  12. 
COUNTY. 

1.  Claim  Against. — Filing  With  Board  of  Commissioners. — Independent 
Action. —  Time  of  Bringing. — Before  an  action  can  be  maintained 
in  the  circuit  court  on  a  claim  against  a  county,  such  claim  must 
first  be  presented  to  the  board  of  commissioners  for  allowance  or 
rejection,  but  the  time  fixed  for  taking  an  appeal  from  an  order 
disallowing  the  claim  is  not  a  limitation  upon  the  independent 
action.  Board,  etc.,  v.  Stock,  167 

2.  Damages. — Negligence, — Defective  Bridge. — Notice  to  County. — Com- 
plaint.— A  complaint   against  a  county   to   recover  for  injuries 
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• 

sustained  by  the  breaking  down  of  a  public  bridge,  not  alleged 
to  have  been  defectively  constructed,  must,  to  be  good  on  de- 
murrer, show  that  the  county  had  notice  that  the  bridge  was  un- 
safe a  sufficient  time  prior  to  the  accident  to  enable  it  to  make 
the  necessary  repairs.  lb, 

8.  Gravel  Boad  Bonds. — No  General  Liability. — ^There  is  no  general 
liability  resting  upon  counties  by  reason  of  gravel  road  bonds 
issued  in  pursuance  of  the  act  of  March  11,  1877  (R.  S.  1894,  sec- 
tion 6861).  Walker  v.  Board,  etc.,  285 

COUNTY  COMMISSIONERS. 

See  County,  1. 

COVENANT. 

See  Lease,  1. 

CRIMINAL  LAW. 

See  Harmless  Error,  1. 

1.  Intoxicating  Liquor. — Sale  on  Sunday. — Prima  Fade  Case. — 
Judicial  Notice. — Courts  take  judicial  notice  that  liquor  is  sold 
in  saloons  to  be  drunk  as  a  beverage,  and  when  such  a  sale  is 
proved  as  having  been  made  on  Sunday  and  in  the  ordinary 
manner^  nothing  being  said  at  the  time  as  to  what  the  liquor  is 
to  be  used  for,  it  establishes  a  prima  facie  case  against  the  defend- 
ant. Zapf  V.  Slate,  360 

2.  Intoxicating  Liquor. — Sale  on  Sunday. — Purpose  of.— Question  for 
Trial  Court. — Evidence, — Whether  there  is  sufficient  countervail- 
ing evidence  to  raise  a  reasonable  doubt  as  to  the  purpose  for 
which  the  liquor  was  sold,  is  a  question  for  the  trial  court  or 
jury.  lb. 

8.  Unlawful  Sale  of  Intoxicating  Liquors. — Sufficiency  of  Indictment.— 
Anindictmentchargingthat  defendant  "did  **  unlawfully  sell 
to  *  *  at  and  for  the  price  of  five  cents,  a  less  quantity  than  a 
quart  at  a  time,  to  wit,  one  pint  of  *  *  beer,  he  the  said  *  * 
not  then  and  there  having  a  license  under  the  State  law  to  sell  in- 
toxicating liquors,*'  sufficiently  states  a  criminal  offense. 

State  V.  AshcToft,  406 

CROSS-COMPLAINT. 
See  Pleading,  10,  11;  Practicb,  4. 
CUSTODIA  LEGIS. 
See  Descent,  6. 
DAMAGES. 
See  Assessment  op  Damages  ;  County,  2 ;  Evidence,  2 ;  Fence,  1 ;  In- 
toxicating Liquors,  1;  Lease,  2,  6;  Practice,  8;  Railroad,  1, 
2,  12,  13,  22. 

1.  Exrensim. — Injunj  to  Land  by  Fire. — ^That  the  damages  assessed 
for  injury  to  land  by  fire  were  not  excessive,  see  opinion. 

Terre  Haute,  etc.,  B.  B.  Co.  v.  Walsh,  1.3 

2.  Excpssnre. — General  Verdict  for  ^500. — Special  Finding  $400. 
JuiUjment  for  $400. —  Trespass. — Where  the  theory  of  a  complaint 
is  to  recover  damages  for  trespass,  and  the  jury  assessed  plaintiff's 
damages  at  $500,  but  in  answer  to  an  interrogatory  the  jury  found 
that  the  property  destroyed  was  of  the  value  of  ^00,  the  general 
verdict  was  excessive  in  the  sum  of  |100,  and  the  action  of  the 
court  in  rendering  judgment  for  only  $400  was  not  erroneous. 

McCormack  v.  Shawalter,  98 
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3.  Excessive. —  When  Stifflcient  Data, — It  being  shown  by  the  evidence 
that  the  deceased  was  nearly  twelve  years  old,  a  healthy  boy, 
ordinarily  bright  and  intelligent,  who  had  gone  to  school,  learned 
to  read  and  write  and  cipher,  was  a  good  boy  to  work  and  help 
do  chores  about  the  house,  run  errands  and  feed  the  stock,  there 
are  sufficient  data  to  enable  the  jury,  by  the  aid  of  the  ordinary 
every  day  knowledge  presumably  common  to  every  man,  to  assess 
not  only  nominal  damages,  but  reasonable  substantial  damages 
for  the  loss  of  the  boy's  services  until  twenty-one. 

New  York,  etc.,  B.  B.  Co.  y.Mushrush,  192 

4.  Loss  of  Service. — Other  Employment. — In  assessing  damages  the 
jury  may  take  into  consideration  any  loss  in  the  past  or  pro- 
bable loss  in  the  future  of  timie  or  ability  to  earn  money,  by  the 
plaintiff,  in  his  usual  vocation,  in  connection  with  the  fact  as 
to  whether  he  had  secured,  or  was  likely  to  secure,  by  reasonable 
exertion,  other  suitable  employment,  together  with  the  compen- 
sation received  by  him  therefor,  or  which  he  might  have  received, 
or  that  he  may  receive.     Linton  Coal  andMin.  Co.  v.  Persons,  264 

5.  Loss  of  Service. — Ihcreased  Wages  in  Another  Employment.  —  A 
person  injured  by  the  neglect  of  another  is  entitled  to  damages 
for  the  impairment  of  his  ability,  either  past  or  future,  to 
earn  wages  at  his  usual  employment  during  such  time  as  he 
could  not,  in  view  of  his  circumstances  and  condition,  reasonably 
secure  other  suitable  employment,  or  for  the  excess  of  wages  he 
would  probably  have  earned  at  his  usual  employment  if  he  had 
secured,  or  could  secure,  such  other  employment  at  less  wages ; 
but  for  such  time  as  he  did,  or  could,  secure  such  other  reason- 
able and  suitable  employment,  at  equal  or  greater  compensation, 
he  would  not  be  entitled  to  recover  damages  on  account  of  the 
impairment  of  his  ability  to  earn  wages  at  his  usual  employment. 

lb. 

6.  Loss  of  Service,  Subsequent  Employment  at  Higher  Wages. — ^The 
fact  that  the  plaintiff  was  employed  by  the  defendant  in  other 
than  his  regular  vocation,  after  the  injury  inflicted,  at  higher 
wages,  does  not  bar  his  right  to  recover  damages  for  any  loss  he 
may  suffer  in  the  future  by  reason  of  his  inability,  occasioned  by 
the*  injury,  to  follow  his  usual  vocation.  lb. 

7.  Excessive. — ^That  the  damages  were  excessive,  see  opinion. 

Nelson,  Admr.,  v.  Spaulding,  453 

8.  Excessive. — Failure  to  Deliver  Telegram. — That  the  damages  as- 
sessed for  failure  to  deliver  telegram  announcing  death  of  mem- 
ber of  family  are  not  excessive,  see  opinion. 

Western  Union  Tel.  Co.  v.  Stratemeier,  601 

9.  Excavation  in  Public  Alley. —  Violation  of  Ordinance. — Proximate 
Cause  of  Injury. — Where  a  trench  is  excavated  in  a  public  alley 
for  the  purpose  of  tapping  a  public  sewer  in  violation  of  a  city 
ordinance,  one  whose  horse,  in  passing  along  the  alley,  steps  into 
the  excavation  and  is  injured,  can  not  recover  therefor  by  reason 
of  the  violation  of  the  ordinance,  such  breach  of  duty  not  bein^:  a 
proximate  cause  of  the  injury.  Zimmerman  v.  Baur,  607 

10.  Bight  of  Abutting  Owner  to  Dig  Trench  in  Alley.— Consent  of  Mu- 
nicipal Authorities.— Ordinance  Prohibiting  Excavation. — Proof  of, 
— An  abutting  property -owner  may  dig  a  trench  in  a  public  alley 
for  the  purpose  of  making  a  sewer  connection  without  the  con- 
sent of  the  municipal  authorities,  unless  there  is  an  ordinance  to 
the  contrary,  and  the  existence  of  the  ordinance  must  be  made  to 
appear  by  the  party  having  the  burden  of  proof.  lb. 
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11.  Negligence. — Independent  Contractor, — Where  one  person  lets  a 
contract  to  another  to  do  a  particular  work,  reserving  to  himself 
no  control  over  the  manner  in  which  the  work  shall  be  per- 
formed, except  that  it  shall  conform  to  a  particular  standard 
when  completed,  he  is  not  liable  for  any  injury  which  may  occur 
to  others  by  reason  of  any  negligence  of  the  contractor.  Ih. 

12.  Eespondeat  Superior,— When  Does  Not  Apply.— Case  Stated.— 
Where  A.  grants  to  his  neighbor,  B.,  a  license  to  connect  with 
the  former's  private  sewer — a  work  neither  dangerous  nor  a  nui- 
sance— and  B.  employs  C.  to  do  the  work,  the  relation  between 
A.  and  C.  does  not  admit  of  the  application  of  the  rule  respondeat 
superior.  lb. 

DECEDENTS'  ESTATES. 
See  EviDENCF,  9 ;  Trust,  6 ;  Witness. 

1.  Claim f  Syfficiency  of. — A  claim  against  a  decedent's  estate,  of  the 
following  tenor:  "Estate  of  Robert  Stewart,  deceased.  In  ac- 
count with  James  M.  Small  and  Laura  E.  Small,  wife  of  said 
James  M.  Small,  Dr.  For  board,  washing,  sewing,  nursing  and 
expense  of  last  sickness,  watching  with  and  caring  for  deceased 
from  November  1,  1888,  to  September  29,  1893.  Total  of  256 
weeks,  §2,125,"  is  sufficient.  Stewart^  Admr.,  v.  Small,  100 

2.  Claim.— State  of  Indiana. — Statute  of  Limitations.— The  provision 
in  section  2465,  K.  8.  1894,  that  a  claim  against  a  decedent's 
estate,  filed  after  one  year,  shall  be  barred  if  not  filed  at  least 
thirty  days  before  final  settlement  of  the  estate,  applies  to  a 
claim  of  the  State  upon  a  judgment  on  a  forfeited  recognizance 
bond;  the  provision  of  the  general  statute  of  limitations  (sec- 
tion 305,  R.  S.  1894),  that  * 'limitations  of  actions  shall  not  bar 
the  State  of  Indiana,"  does  not  apply  to  claims  against  deced- 
ents' estates.  States  ex  rel.,  v.  Edwards,  Admr.,  226 

3.  Evidence. — Declarations  of  Claimant  in  Presence  of  Decedent. — Con- 
clnsireufifs  of  Witness'^s  Statement  as  to  Presence  of  Deceased. — 
Where  a  witness  on  behalf  of  the  estate  testifies  to  a  conversa- 
tion had  between  him  and  the  claimant,  in  the  presence  of  the 
decedent,  the  statute  makes  the  evidence  of  the  witness  conclu- 
sive as  to  the  presence  of  the  deceased,  and  that  fact  can  not  be 
rebutted.  Kibler,  Admr.,  v  Potter ^  604 

DEED. 

1.  Mortgage. — Lease. — Landlord  and  Tenant. — Set-Off. — Estoppel. — A 
party  who  has  the  legal  title  to  land,  and  treats  the  property  as 
his  own  by  leasing  it  to  another,  can  not  as  against  the  latter, 
while  seeking  to  recover  rent  from  him  as  tenant,  assert  that  his 
deed  is  a  mortgage,  and  obtain  a  set-off  of  the  alleged  mortgage 
debt  against  a  demand  preferred  by  his  lessee. 

Kepler  v.  Jessup,  241 

2.  Instruction  Assuming  Character  of  Instrument. — Where  in  a  trial 
by  jurv  it  is  a  disputed  question  as  to  whether  an  instrument  is 
a  deed  or  mortgage,  it  is  proper  to  refuse  to  give  an  instruction 
which  assumes  that  the  transaction  amounts  to  a  mortgage.      lb. 

DEFAULT. 

See  Appeal,  6,  8;  Judgment,  3,  4;  Tbust,  5. 

DEFENSE. 

See  Practice,  1. 

DELIVERY. 
See  Taxes,  3, 4. 


INDEX.  711 

DEMAND. 
See  Taxes,  1,  3. 

DEMURRER. 
See  FoBMBB  Adjudication;  Harmless  Ebrob,  2;  Pleading,  3,  6; 

Practice,  4. 
Argumentativeness. — Argumentativeness  is  not  a  cause  for  demurrer, 
and  to  overrule  a  demurrer  to  an  argumentative  denial  is  not 
error.  To  sustain  a  demurrer  to  such  answer  is  not  erroneous  if 
a  general  denial  is  on  file,  under  which  the  same  facts  can  be 
proven.  Heaton  v.  Lynch,  408 

DESCENT. 
See  Gift,  1. 

1.  ** Descend'*'*  Defined. — Power  of  Legislature. — ^The  word  "descend" 
ordinarily  means,  in  the  statutes  of  descent,  to  go  down ;  but  it 
may  mean,  in  the  devolution  of  property,  to  "ascend";  and  the 
Legislature  has  the  power  to  give  it  such'a  meaning. 

Rountree,  Admx.^  v.  Pursell,  522 

2.  "(ri/t,  Devise  or  Descent,^''  Propertij  Included  by.— -The  term  **  gift, 
devise  or  descent,"  as  used  in  our  statutes  of  descent,  includes  all 
property,  both  real  and  personal,  which  comes  to  the  intestate 
without  an  equivalent  or  consideration  being  paid  for  it.  lb. 

8.  Pergonal  Property .^^Title  of  Heirs.— No  Administration.  —  Heirs 
have  title  and  interest  in  the  personal  estate  of  their  ancestor  be- 
fore the  appointment  of  an  executor  or  administrator,  subject  to 
be  divested  by  such  appointment.  If  the  personal  property  is  not 
needed  to  pay  debts  of  the  ancestor,  the  heirs  may  distribute  it 
among  themseves  without  formal  administration.  They  take  the 
title  thereto  by  force  of  the  statute,  in  the  same  manner  as  they 
acquire  title  to  the  real  estate.  lb. 

Z\,  Heir. — Definition  o/.— Under  the  statutes  of  this  State,  an  heir  is 
one  who  succeeds  to  tlie  estate,  both  real  and  personal,  immedi- 
ately upon  the  death  of  the  ancestor.  lb, 

4.  Ancestral  Personal  Property.— Sale  or  Exchange.— Per^ondX  prop- 
erty coming  to  an  intestate  by  "gift,  devise  or  descent"  has  im- 
pressed upon  it,  under  our  statutes,  the  same  ancestral  quality  as 
re&l  estate  coming  to  him  in  the  same  way ;  but  in  order  to  re- 
tain its  ancestral  character,  it  must  remain  and  descend  in  specie; 
it  must  be  the  same  article  or  personal  property  that  came  from 
the  ancestor;  and  if  it  be  sold  or  exchanged  for  other  property, 
the  money  thus  acquired  for  it,  or  the  property  acquired  in  ex- 
change is  not  impressed  with  the  ancestral  character  of  the  origi- 
nal, lb. 

5.  Payment  of  Debts  of  Intestate  xcith  Ancestral  Personal  Property. — 
Ancestral  personal  property  may  be  taken  to  pay  debts  in  order  to 
save  ancestral  real  estate  for  another  line  of  heirs,  or  to  save  non- 
ancestral  real  estate.  lb. 

6.  Income  of  Ancestral  Property. — Property  in  Cnstodia  Legis. — Income 
derived  from  ancestral  property  does  not  partake  of  the  character 
of  such  property  so  far  as  its  descent  is  concerned;  nor  does 
personal  property  in  the  hands  of  a  guardian,  which  has  lost  its 
identity  with  tlie  original  property  which  came  into  his  posses- 
sion, retain  its  ancestral  character  by  reason  of  the  fact  that  it  is 
in  custodia  legis.  lb. 

7.  Equity  Following  Property,  Rule  of  not  Applicable.— The  rule  that 
a  court  of  equity  will  follow  money  or  property  into  whatever 
form  it  may  assume,  for  the  purpose  of  upholding  an  equity,  has 
no  application  to  the  devolution  of  property.  lb. 
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8.  History  of  Statute  and  Laws  of  Descent. — For  a  historical  discussion 
of  the  statute  and  laws  of  descent,  see  opinion.  76- 

DEVISE. 

See  Descent,  2;  Gift,  1 ;  Trust,  3;  Will. 

DISAFFIRMANCE. 

See  Insanity,  1,  2. 

DISCRETION. 

See  Continuance  ;  Pleading,  11 ;  Tbust,  6. 

DRAINAGE. 

See  Evidence,  1. 

EJECTMENT. 

See  Lease,  3,  4. 

EQUITY. 
See  Descents,  7. 
ESTOPPEL. 
See  Deed,  1. 
Married  Woman, — There  can  be  no  element  of  estoppel  as  to  a  mar- 
ried woman  where  all  the  parties  are  fully  conversant  with  her 
rights  in  the  matter  in  controversy.  Goff  v.  Hankins,  456 

EVIDENCE.  . 
See  Appellate  Court  Practice,  1,  7,  10,  14;  Arbitration,  4 ;  Con- 
tract, 3;  Criminal  Law,  1,  2;  Decedents'  Estates,  3;  Harmless 
Error,  1 ;  Interrogatories  to  Jury,  2;  Lease,  2,  3,  4,  5, 6;  Life 
Insurance,  13 ;  Practice,  6 ;  Promissory  Note,  1 ;  Railroad,  2,  5, 
6;  Trust,  6. 

1.  Opinion  Evidence. — Drainage. — The  plaintiff,  a  farmer  and  owner 
of  land  damaged  by  fire,  was  competent  to  give  his  opinion  as  to 
what  would  be  necessary  to  put  the  drainage  in  the  damaged 
land  in  condition  for  draining  the  land,  without  showing  that  he 
was  an  expert  on  the  subject  of  drainage. 

Terre  Haute,  etc.,B.  B.  Co.  v.  Walsh,  13 

2.  When  Within  Issues, — Damage  to  Land  by  Fire. — Amendment  of 
Pleading. — In  an  action  for  damages  to  fifty-five  acres  of  meadow 
land,  by  fire,  includes  within  the  issues  any  portion  of  the  fifty- 
five  acres  of  meadow  which  was  used  for  pasturing  purposes,  and 
the  value  of  the  pasture  may  be  proved;  or,  as  the  complaint 
might  have  been  amended  so  as  to  bring  such  fact  in  issue,  it 
will  be  deemed  to  have  been  so  amended.  lb. 

3.  Repetition  of  Question. — Rejection. — The  following  question :  **How 
much  wheat,  if  you  know,  was  delivered  to  your  firm  out  of  cars 
Nos.  439  and  1889  each  from  Buck,'*  Avas  properly  rejected  where 
the  witness  had  previously  stated  that  he  only  saw  a  part  of  the 
wheat  weighed,  and  that  he  could  not  say  how  many  bushels 
were  in  the  cars.  Buck  v.  Pennsylvania  Co.,  1 79 

4.  Memorandum  of  Weights  Made  by  Different  Persons. — ^There  was  no 
error  in  refusing:  to  admit  in  evidence  a  copy  of  the  memoran- 
dum of  the  weiehts  of  wagon  loads  of  wheat  put  in  the  cars, 
where  the  memorandum  was  made  by  different  persons.  lb. 

6.  Physician  and  Patimt.—  When  Privilege  Attaches. — Physician  Em- 
ployed by  Railroad  Company. — The  knowledge  acquired  from  a 
patient  by  a  physician  while  treating  the  patient  is  confidential; 
and  the  fact  that  the  physician  was  employed  and  paid  by  the 
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defendant  railroad  company  does  not  prevent  the  privilege  from 
attaching  when  the  relation  of  physician  and  patient  actually  ex- 
ists. New  York,  etc.^  R.  B,  Go,  v.  Mushrush,  192 

6.  Conflict  of. — Question  for  Jury, — If  there  be  a  conflict  in  the  evi- 
dence, whether  that  of  the  plaintiff  or  defendant^  or  of  both,  it  is 
the  province  of  the  trial  court  or  jury  to  determine  which  is  cor- 
rect. DePauw  University  v.  Smith,  SI 3 

7.  As  to  Contents  of  Letter, — Notice,  — A  witness  may  testify  to  the 
contents  of  a  letter  written  to  him  by  defendant,  on  preliminary 
proof  of  loss  having  been  made ;  and  the  letter  not  being  in  de- 
fendant's possession,  notice  to  produce  it  was  not  necessary. 

Continental  Ins,  Co.  y.  Chew,  330 

8.  Res  Gestae. — An  Injured  Brakeman. — Statements  made  by  an  in- 
jured brakeman  after  he  had  been  removed  two  hundred  feet 
distant  from  the  place  of  the  accident,  and  ten  minutes  after  he 
was  injured,  in  relation  to  the  manner  in  which  the  accident  oc- 
curred, are  not  part  of  the  res  gestae. 

Cleveland,  etc.,B.  W.  Co,  v.  Sloan,  401 

9.  Tax-assessment  List,— When  Properly  Excluded.— Where,  in  an 
action  on  a  claim  against  a  decedent's  estate  the  preliminary 
proof  shows  that  the  assessment  list  offered  in  evidence  against 
the  claimant  was  not  hers,  and  that  she  did  not  sign  it,  there  was 
no  error  in  excluding  the  tax  list  from  the  evidence. 

Bartlett,  Exr.,  v.  Burden,  419 

10.  Certified  Tax  Assessment. — A  copy  of  the  assessment  made  for  tax- 
ation by  the  State  board  of  equalization,  certified  by  the  auditor 
of  State,  is  competent  evidence,  in  a  proper  case,  to  collect  taxes ; 
and  if  it  differ  from  the  abstract  certified  by  that  officer  down  to 
the  county  auditor,  it  may  be  adopted  instead  of  the  abstract  if 
there  be  a  mistake  in  the  latter. 

Midland  R.W.  Co.  v.  State,  ex  rel.,  433 

11.  Exclusion  of  Testimony, — Question,  How  Saved, — ^The  exclusion  of 
testimony  can  only  be  made  available  error  by  asking  some  perti- 
nent question  of  the  witness,  and,  if  objected  to,  stating  to  the 
court  what  testimony  the  witness  w^ould  give  in  answer  to  tbe 
question  proposed.  Huggins,  Admr.,  v.  Hughes,  465 

12.  Admissions, —  Vendor  and  Vendee.— Sale. — In  an  action  by  the 
guardian  of  remaindermen  against  the  life  tenant  and  others  for 
saw  logs  alleged  to  have  been  sold  by  the  life  tenant,  it  was  not 
error  to  admit  evidence  of  admission  of  the  alleged  sale,  by  the 
alleged  purchaser,  who  was  also  a  party  defendant,  made  in  the 
absence  of  the  vendor.  Smith  v.  Meiser,  Ouar.,  468 

13.  Limitation  of  Application. — Instruction  to  Jury. — If  the  vendor 
desires  to  have  such  evidence  limited  as  affecting  only  the  pur- 
chaser, he  should  have  asked  the  court  to  instruct  the  jury  to  that 
effect.  lb. 

14.  Vendor  and  Vendee. — Sale. — Privity  in  Design. — To  make  such 
evidence  competent,  as  affecting  the  purchaser,  it  was  not  neces- 
sary to  show  that  he  and  the  vendor  had  a  joint  interest  or  privity 
in  design.  76. 

16.  Immaterial. — Harmless  Error. — Evidence  of  the  sales  of  other 
timber,  ten  years  previous  to  that  in  controversy,  was  immaterial 
and  harmless.  Ih, 

16.  Irrelevant  to  Issues. — Harmless  Error. — Evidence  which  is  irrel- 
evant to  the  issue  and  could  not  have  prejudiced  the  defendant  in 
any  event,  is  harmless.  lb. 


714  INDEX. 

EXCHANGE. 

See  Descent,  4. 

EXECUTION. 

1.  Levy  on  Property  of  Person  Assuming  Judgment'Debt.^'ll  a  stranger 
to  a  judgment  a^ree  to  pay  it  off,  that  will  not  authorize  the  levy 
of  an  execution  issued  thereon,  upon  such  person's  property. 

Shipman  Coal,  etc,,  Co.  v.  Pfeiffer,  445 

2.  Consolidation,  Levying  Execution  on  Property  of  Consolidated  Com' 
paniesfor  debt  of  old  Company.— It  two  corporations  consolidate 
under  the  name  of  an  execution  defendant  corporation,  and  the 
latter  supersede  the  old  corporation,  assuming  all  the  liabilities, 
and  succeeding  to  all  if«  rights  and  privileges,  such  execution 
Sjgainst  the  old  binds  the  personal  property  of  the  new  corpora- 
tion, lb. 

8.  Sale  of  Stranger's  Property  .—The  sale  of  the  property  of  a  person 
not  a  party  to  a  judgment  and  execution  is  void.  lb. 

EXEMPTION  FROM  EXECUTION. 

See  Replevin,  7. 

FENCE. 

1.  Partition  Fence  of  Barbed  Wire. — Negligently  Constructed. — Dam- 
ages to  Stock  on  Adjoining  Previises. — Constructing  a  barbed  wire 
partition  fence  in  such  improper  manner  that  stock  of  another 
lawfully  pasturing  in  adjoining  premises  become  entangled  in  the 
wires  by  reason  of  the  improper  construction  thereof,  and  is 
killed,  amounts  to  actionable  negligence,  for  which  damages' may 
be  recovered.  McFarland  v.  Stoihart,  1 75 

2.  Negligent  Construction. — Anticipated  Injury. — In  such  case,  the  in- 
juries inflicted  were  such  as  any  prudent  man  should  have  fore- 
seen in  the  exercise  of  ordinary  care.  lb. 

3.  Notice  by  Injured  Party y  of  Condition  of  Fence. — In  the  face  of  an 
averment  by  the  injured  party  that  he  was  without  fault,  he  can 
not  be  charged  with  notice  of  the  negligent  manner  in  which  the 
fence  was  constructed  and  maintained.  lb. 

4.  Bight  to  Construct. — Liability  for  Injury  to  Stock  While  in  Process 
of  Construction. — Negligence. — An  adjoining  land-owner  has  the 
right  to  construct  a  fence  on  the  partition  line,  subject  to  agree- 
ment and  legal  conditions,  but  he  must  use  due  care  in  its  erec- 
tion and  leave  it  in  a  reasonably  safe  condition  when  completed, 
or  respond  in  damages  for  injuries  to  stock  of  another  lawfully 
pasturing  in  adjoining  premises  to  his,  resulting  from  such  neg^ 
ligence  in  constructing  or  defective  condition  after  construction, 
in  the  absence  of  contributory  negligence  on  the  part  of  the  com- 
plaining party.  Lowe  v.  Guard,  472 

FORFEITURE. 
See  Insurance,  11,  20,  21,  22,  23;  Life  Insurance,  9. 
FORMER  ADJUDICATION. 
Beversal  on  Appeal,  with  an  Oi-der  for  New  Trial. — Dismissal. — Refiling 
Complaint. —  When  May  Be  Tested  by  Demurrer. — Where,  after  the 
reversal  of  a  case  by  the  Supreme  Court,  with  an  order  granting 
a  new  trial,  the  same  was  placed  upon  the  docket  of  the  trial 
court,  and  was  subsequently  dismissed  by  the  plaintiffs,  but  the 
complaint  was,  subsequently  to  the  dismissal,  refiled,  the  com- 
plaint, after  being  refiled,  may  be  tested  by  demurrer  where  it 
was  not  so  tested  in  the  original  action,  and  where  the  complaint 
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• 

is  not  set  out  in  full  in  the  report  of  the  former  case,  so  that  it 
may  be  determined  whether  it  is  the  same  as  the  one  reflled.  In 
such  case  the  principle  of  res  adjudicata  does  not  apply. 

Phenix  Ins.  Co.w,  Sogers ,  72 
GIFT. 
See  Descent,  2. 

1.  Devise, — Descent, — Strictly  speaking,  a  gift  is  not  a  devise  nor  a 
devise  a  gift,  and  property,  which  came  by  descent,  could  not 
have  come  by  either  gift  or  devise. 

Bountree,  Admx.^  v.  Purselly  522 

2.  Definition,— To  give  is  to  transfer  the  ownership  of  property  from 
onfe  person  to  another  gratuitously,  without  an  equivalent  or  con- 
sideration. The  gift  is  the  thing  transferred.  The  word  "gift," 
in  its  larger  signification,  applies  to  either  realty  or  personalty.  Jb, 

GRAVEL  ROAD. 

See  County,  3. 

GUARANTY. 

See  Master  and  Servant,  21,  23. 

GUARDIAN  AND  WARD. 

See  Promissory  Note,  4. 

1.  Use  of  Principal  to  Pay  Debts  and  Expenses. — It  is  the  duty  of  a 
guardian  to  make  the  income  of  his  ward's  estate  pay  the  ex- 
penses of  such  ward ;  but  if  necessary  or  for  the  interest  of  the 
ward,  he  may  pay  debts  and  expenses  out  of  the  principal  where 
there  is  no  income  available  for  that  purpose, 

Bonntreey  Admx.y  v.  Pursell^  522 

2.  Separate  Accounts  of  Income  and  Principal. — While  it  is  the  duty 
of  a  guardian  to  make  the  income  pay  the  expenses,  yet  the  law 
does  not  require  him  to  keep  two  separate  and  distinct  funds,  or 
to  separate  the  income  from  the  principal.  Ih, 

HARMLESS  ERROR. 

See  Evidence,  15,  16;    Instructions  to  Jury,  1,  2;    Railroad,  21; 

Special  Finding,  1. 

1.  Misconduct  of  Counsel. — Argument  to  Jury. — Evidence.—  Criminal 
Law. — Where  the  prosecuting  attorney,  over  objection  of  the  de- 
fendant, in  his  argument  to  the  jury,  read  the  birth  entry  from 
the  familjr  Bible,  which  was  identified  by  the  mother  of  the  pros- 
ecuting witness,  while  on  the  witness  stand,  as  the  entry  she  had 
made,  and  testified  that  it  was  a  true  entry,  but  which  was  not 
read  in  evidence,  the  conduct  of  the  prosecutor,  if  erroneous,  was 
harmless,  because  the  fact  as  to  the  age  of  the  prosecuting  wit- 
ness was  u neon tro verted.  C apron  v.  State ^  95 

2.  Overruling  Demurrer  to  Answer. — Any  error  that  may  have  been 
committed  in  overruling  a  demurrer  to  a  paragraph  of  answer  is 
harmless,  where  no  relief  was  given  under  such  paragraph. 

Everett  v.  Farrell,  185 
HEIR,  DEFINITION  OF. 
See  Descent,  3. 

HUSBAND  AND  WIFE. 
See  Married  Woman. 
1.    Use  of  Wife^s  Separate  Estate  by  Husband  with  Wife^s  Consent. — 
Trust.—lt  the  husband,  with  the  wife's  consent,  use  money  be- 
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longing  to  the  wife  as  part  of  her  separate  estate,  in  his  business 
and  for  support  of  his  family,  without  anv  understanding  as  to 
whether  the  same  was  a  loan  or  a  gift,  it  wifl  be  presumed  that,  as 
to  such  money,  the  husband  is  the  trustee  of  the  wife,  and  the 
husband  or  his  estate  is  liable  to  the  wife  for  such  money. 

Haymondy  Admr,,  v.  Bledsoe,  202 

2.  Liability  of  Husband  for  Wife*8  Necessaries. — Liability  of  Wife. — 
Presumption. — Where  articles  furnished  to  the  wife  are  neces- 
saries which  the  law  obligates  the  husband  to  furnish,  and  for  the 
procurement  of  which  she  mav  pledge  his  credit,  the  law  does 
not  imply  a  promise  on  the  wife's  part  to  pay  therefor,  and  in 
order  to  bind  her  they  must  have  been  furnished  on .  her  credit, 
coupled  with  a  promise  on  her  part  to  pay  therefor. 

Nelson^  Admr.,  v.  Spaulding,  453 

3.  Special  Promise  of  Wife  to  Pay  for  Necessaries  Furnished  Her. — ^That 
the  evidence  is  sufficient  to  uphold  the  finding  of  a  special  prom- 
ise by  the  wife  to  pay  therefor,  see  opinion.  Ib» 

INCHOATE  INTEREST. 

See  Tkust,  1,  2. 

INCUMBRANCE. 

See  Insurance,  20. 

INDICTMENT. 

See  Criminal  Law,  3. 

INDORSEE. 

See  Promissory  Note,  4. 

INFERENCE. 

See  M.VSTER  and  Servant,  16 ;  Real  Estate,  5 ;  Special  Verdict,  3. 

INSANITY. 
See  Unsoundxess  of  Mind. 

1.  Suit  to  Annul  Contract. — Disaffinnance. — When  an  action  is  brought 
by  or  on  behalf  of  a  person  of  unsound  mind  to  rescind  a  contract, 
or  recover  property  received  under  it  from  such  person,  it  must 
be  averred  that  the  unsoundness  of  mind  continued,  and  a  dis- 
affirmance before  suit  by  his  representative,  or  that  after  resto- 
ration to  reason  there  was  a  disaffirmance  of  the  contract  by  the 
plaintiff.  Voris  v.  Harshbarger,  Admr.^ 535 

2.  Beturn  of  Consideration.— Disaffirmance. — If  a  person  of  apparent 
soundness  of  mind,  not  judicially  declared  to  be  insane,  disaffirms 
a  fair  contract,  he  must  restore  the  consideration  and  place  the 
opposite  party  in  statu  quoy  when  such  party  did  not  know  of 
the  insanity  and  acted  in  a  bona  fide  manner;  and  if  he  can  not 
restore  the  consideration  the  contract  can  not  be  disaffirmed.     lb. 

3.  Necessaries. — A  lunatic  is  liable  for  the  value  of  necessaries  fur- 
nished him,  and,  possibly,  even  on  a  note  given  therefor.  lb. 

INSTRUCTIONS  TO  JURY. 
See  Attorney  and  Client;  Deed,  2;  Master  and  Servant,  17;  Rail- 
road, 21 ;  Special  Finding,  1. 
1.   Befusal. —  Without  Foundation  in  Fact. — Harmless  Error. — The  re- 
fusal of  an  instruction  relative  to  the  issues  was  harmless  error, 
if  error  at  all,  where  an  integral  fact  upon  which    the  instruc- 
tion was  based  is  shown  by  the  answers  to  interrogatories  to  be 
without  foundation  in  fact.  Wilson  v.  Western  Fntit  Co.,  89 
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2.  Given. — When  not  Prejudicial  Error,— A  party  will  not  be  heard 
to  complain  of  instructions  which,  in  view  of  the  finding  and 
judgment,  could  not  have  injured  him.  lb. 

5.  Bepetition.— The  court  is  not  compelled  to  repeat  its  instructions. 

Elwood  Planing  Mill  Co.  v.  Jackson,  181 
4.  MiLst  he  Applicable. — An  instruction  which  is  not  applicable  to 
the  case  made  by  the  evidence  will  be  properly  refused. 

Kepler  v.  Jessup,  241 

6,  Burden  of  Proof. — An  instruction  as  to  the  burden  of  proof,  even 

if  technically  inaccurate,  will  not  avail  to  reverse  a  judgment 
where,  when  considered  in  connection  with  other  instructions 
given,  the  case  is  properly  put  to  the  jury.  /  b. 

6.  How  Made  Part  of  Record. — Filing,  etc. — Instructions  given,  in 
order  to  be  made  apart  of  the  record,  must  be  filed,  and  the  fact 
of  the  filing  must  be  shown  in  the  transcript. 

Stephenson  v,  Elliott,  694 

INSURANCE. 
See  Life  Insurance  ;  Pleading,  2. 

1.  Notice  of  Loss. — Policy  Bequiring  Notice  Forthwith. — Notice  in 
Seasonable  Time  Sufficient. — If  an  insurance  policy  provide  that 
notice  of  loss  or  damage  shall  be  given  in  writing  to  the  com- 
pany forthwith,  contrary  to  the  statute,  providing  that  any  such 
condition  shall  be  void,  all  that  can  be  required  of  the  insured  is 
that  he  give  notice  of  loss  within  a  reasonable  time. 

Phenix  Ins.  Co.  v.  Bogers,  72 

2.  Notice,  lohen  Given  within  Beasonable  Time. — ^Where  the  complaint 

alleges  that  plaintiffs  gave  notice  within days  after  the  loss, 

and  as  soon  as  they  discovered  the  same,  sufficiently  shows  the 
giving  of  notice  within  a  reasonable  time,  when  construed  in  con- 
nection with  the  general  averment  that  plaintiffs  had  performed 
all  the  conditions  on  their  part  to  be  performed,  except  as  stated 
in  the  complaint,  no  other  exception  being  mentioned  with  ref- 
erence to  the  giving  of  notice,  lb, 

3.  Proof  of  Loss. —  Waiver. — Where,  upon  due  notice  of  loss,  the  in- 
surance company  notified  the  insured  that  it  would  not  pay  the 
insurance,  nor  any  part  thereof,  for  the  reason  that  the  property 
was  vacant  when  the  fire  occurred,  proof  of  loss  was  waived,     lb. 

4.  Beformation  of  Policy. — Necessary  Averments. — Complaint. — In  a 
bill  to  reform  an  insurance  policv,  without  an  averment  that  it 
was  the  purpose  or  intention  of  both  parties  that  an  old  condi- 
tion in  the  policy  should  be  erased  or  done  away  with  and  a  new 
one  inserted  in  its  place,  or  words  of  such  import,  no  mutual  mis- 
take is  shown,  and  the  mere  averment  of  the  conclusion  that  the 
omission  to  make  the  change  was  by  the  mutual  mistake  of  the 
parties,  will  not  cure  the  defect.  The  bill  must  show  that  the 
contract,  as  written,  was  not  what  both  parties  to  it  intended  it 
should  be,  and  it  must  point  out  the  mistake,  and  show  that  it 
was  mutual,  and  that  it  was  a  mistake  of  fact  and  not  of  law.    lb. 

5.  Transfer  and  Assignment. — Waiver  of  Conditions  as  to  Notice  and  In^ 
dorsement. — Conditions  in  a  fire  insurance  policy  providing  that 
the  policy  shall  be  void  if  written  notice  of  a  transfer  of  the  prop- 
erty be  not  given,  or  if  the  policy  be  assigned  before  loss  with- 
out the  assent  of  the  insurer  indorsed  thereon,  may  be  waived. 

Moffitt  V.  Phenix  Ins.  Co.,  233 

6.  AsseiUing  to  Assignment. — What  is  Sufficient. — In  assigning  a  policy, 
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any  niethod  of  assent  by  which  the  insurer  leads  the  assnred  to 
consider  that  the  assignment  is  sufficient,  is  all  that  is  required.  lb. 

7.  Mliat  Amounts  to  Waiver  of  Conditions. — Where  at  the  time  of  the 
transfer  of  insured  property  the  insurer  is  orally  notified  of  the 
transfer  and  assignment,  and,  having  the  policy  in  its  possession, 
with  nearly  five  years  to  run,  consents  thereto,' and  does  not  avail 
itself  of  its  right  to  cancel  the  policy,  but  fails  to  indorse  its 
consent  upon  the  policy,  its  conduct  is  such  as  to  mislead  the  as- 
sured and  his  assignee,  and  the  conditions  requiring  written  notice 
of  transfer,  and  requiring  indorsement  upon  the  policy,  will  be 
deemed  waived.  lb, 

8.  Consent  to  Transfer. — Effect  as  to  Assignment. — The  insured's 
consent  to  a  transfer  of  the  property  will  not  be  effective  as  to 
an  assignment  of  the  insurance  to  the  grantee  unless  such  con- 
sent is  given  with  knowledge  that  it  is  the  purpose  and  agree- 
ment of  the  assured  and  his  grantee  to  transfer  the  insurance 
as  well  as  the  property.  lb, 

9.  Assignment  After  Loss, — A  policy  of  insurance,  after  the  destruc- 
tion of  the  property,  becomes  a  mere  chose  in  action,  and  may  be 
assigned  as  such.  lb. 

10.  Conditions  Precedent, — Pleading. — A  general  averment  that  the  in- 
sured and  his  grantee  and  assignee  have  performed  all  the  con- 
ditions of  the  policy  on  their  part  to  be  performed  is  a  suffi- 
cient pleading  of  the  conditions  precedent.  lb. 

11.  Forfeiture  of  Policy. —  Wairer. — Beceiving  Overdue  Premium. — If 
an  insurance  company  accept  a  premium  overdue,  with  knowl- 
edge that  loss  has  occurred  within  the  time  the  premium  was 
overdue,  it  thereby  waives  the  forfeiture  and  restores  the  policy 
to  its  full  force  and  effect,  not  only  as  to  the  future  but  from  the 
beginning.  Continental  Ins.  Co.  v.  Chew,  330 

12.  Application^  Erroneous  Statement  in,  Made  by  Insurance  Agent. — 
Warranty. — An  answer  in  the  application  stating  that  the  insured 
held  title  by  warranty  deed  when  in  fact  she  held  title  by  descent, 
even  if  it  amounts  to  a  warranty,  will  not  avoid  the  poljcy  where 
it  appears  that  a  correct  answer  was  given,  but  that  the  agent 
who  wrote  the  application,  probably  through  some  misconception 
as  to  the  force  and  purport  of  the  question,  wrote  an  incorrect 
answer  of  which  the  insured  had  no  knowledge.  lb. 

13.  Notice  of  Loss, — Denial  of  Liability. —  Waiver  of  Proof  of  Loss. — 
A  denial  of  liability  by  the  insurance  company  after  notice  of 
loss  obviates  the  necessity  of  furnishing  proofs  of  loss.  lb. 

14.  Amount  of  Insurance  Distributed. — Recovery. — Where  the  amount 
of  the  policy  is  distributed  $450  to  house  and  $150  on  personalty, 
the  amount  of  recovery  for  loss  of  personalty  can  in  no  event 
exceed  $150.  lb. 

16.    Void  Condition. — Immediate  Notice. — A  condition  in  an  insurance 

Eolicy  requiring  immediate  notice  of  loss  is  void,  but  notice  must 
e  given  in  a  reasonable  time. 

Gejnnania  Fire  Ins.  Co.  v.  Columbia  Enc.  Tile  Co.,  385 

16.  Special  Verdict^  Insufficiency  as  to  Notice  of  Loss. — The  incorpora- 
tion of  evidence  relating  to  notice  of  loss,  into  the  special  finding 
w  ill  not  supply  the  finding  of  notice  as  an  ultimate  fact.  lb. 

17.  Condition  Precedent. — Notice  ftf  Loss. — Special  Verdict. — As  notice 
of  loss,  unless  waived,  is  a  condition  precedent  to  recovery,  the 
special  verdict  must  show  a  performance  or  a  waiver  thereof  before 
there  can  be  a  recovery.     And  a  failure  to  find  performance  or 
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waiver  is  eqaiyalent  to  a  finding  that  such  fact  has  not  been 
proved.  lb. 

18.  Special  Verdict. — Evidentiary  Facts. — Practice. — Motion  for  Judg- 
ment.— New  Trial. — Where  the  matters  found  are  mere  eviden- 
tiary facts,  they  are  equivalent  to  no  finding  at  all,  and,  in  such 
case,  the  question  is  properly  raised  by  motion  for  judgment  on  the 
verdict  or  for  a  new  trial.  lb. 

19.  Special  Verdict.— Notice  of  Loss.— Proof  of  Loss.— A  finding  upon 
the  subject  of  **proof  of  loss"  will  not  supply  the  finding  of  notice. 

lb. 

20.  Clause  Forfeiting  Policy  if  Property  Insured  is  Incumbered^  Valid.— 
A  provision  in  a  policy  of  insurance  providing  that  it  shall  be  void 
if  there  is  an  incumbrance  ujjon  the  property  insured  of  the  date 
of  the  issuance  of  the  policy,  is  valid. 

German  Mut.  Ins.  Co.  v.  Niewedde,  624 

21.  Enforcing  Forfeiture. — Construction. — Courts  are  averse  to  giving 
effect  to  forfeitures,  and  construe  the  contract  of  insurance  most 
strictly  against  the  insurer,  resolving  all  doubts  in  favor  of  the 
insured.  lb. 

22.  Waiver  of  Terms  of  Policy. — Forfeiture,  Bule  of  Construction. — 
Valid  and  enforceable  provisions  of  a  contract  of  insurance  may  be 
waived  not  only  by  express  agreement,  but  by  the  conduct  of  the 
insurer ;  and  in  determining  whether  a  harsh  and  inequitable  for- 
feiture clause  is  to  be  deemed  waived,  the  courts  generally  apply 
the  same  liberal  rule  in  favor  of  the  insured  as  governs  in  the 
construction  of  the  contract  itself.  lb. 

23.  Incumbrance,  When  Will  Not  Avoid  Policy. — Waiver  by  Failure  to 
Inquire. — If  there  be  no  written  application  for  insurance,  no 
questions  asked,  no  statements  maae,  and  no  knowledge  by  the 
assured  that  the  existence  of  the  incumbrance  on  the  property  in- 
sured works  a  forfeiture  of  his  insurance,  the  insurer  is  deemed  to 
have  waived  the  provision  of  the  policy  against  an  incumbrance. 

INTENDMENT. 

See  Arbitration,  1. 

INTERROGATORIES  TO  JURY. 

See  Judgment,  2 ;  Master  and  Servant,  12 ;  Verdict,  2,  3. 

1.  Eefusal  to  Submit. —  When  not  Error. — Record. — Where  the  record 
does  not  show  that  interrogatories  were  presented  to  the  court 
before  the  commencement  of  the  argument,  there  was  no  error  in 
refusing  to  submit  them  to  the  jury. 

Cleveland  Stone  Co.  v.  Monroe  Co.  Oolitic  Stone  Co.,  423 

2.  Judgment  on  Answers  to. — Scope  of  Consideration. — Evidence. — In 
determining  the  right  of  a  party  to  judgment  upon  answers  to 
interrogatories  the  court  will  not  consider  what  evidence  was  in- 
troduced on  the  trial,  but  simply  what  might  have  been  properly 
offered  under  the  issues.  Ooff^f.  Hankins,  456 

3.  When  General  Verdict  Can  Not  Stand. — If  the  jury,  in  answer  to 
interrogatories,  find  a  material  fact  contrary  to  what  they  must 
have  found  in  order  to  have  reached  the  general  verdict,  the 
general  verdict  can  not  stand.       Phillips  v.  Michaels,  Guar.,  672 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  1,  2,  3. 

1.   Sale  to  Minor.— Drowning  While  Intoxicated,— Action  Upon  Bond 
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for  Damages.— Proximate  Cause.— Sale  by  Employe,  Liability  for. — 
Where  a  licensed  retailer,  who,  either  himself  or  through  an  em- 
ploye acting  within  the  scope  of  his  employment,  unlawfully  sells 
or  furnishes  intoxicating  liquors  to  a  minor,  whereby  the  latter 
becomes  intoxicated,  and  while  on  his  way  home  in  that  condi- 
tion falls  into  a  river  and  is  drowned,  an  action  for  damans 
therefor  may  be  maintained  upon  his  bond. 

Boos  V.  State,  ex  rel.,  257 

2.  Criminal  Character  of  Act  Does  Not  Believe  from  Liability. — In 
such  case,  the  fact  that  the  act  of  the  employe  in  making  the  sale 
or  furnishing  the  liq^uor  to  the  minor  was  criminal  will  not  relieve 
his  principal  from  liability.  lb. 

ISSUES. 
See  Evidence,  2,  16. 

JOINDER. 

See  Negligence,  24. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  1. 

JUDGMENT. 

See  Insurance,  18;    Interrogatories  to  Jury,  2;   Lease,  5;   Pay- 
ment, 2. 

1.  Motion  in  Arrest  of — Sufficiency  of  Complaint. — Killing  St4>ck  on 
Bailroad. — If  a  complaint  in  an  action  for  damages  against  a  rail- 
road company  for  the  killing  of  stock  does  not  aver  that  the  ac- 
cident occurred  within  the  county  where  the  action  is  brought,  the 
defect  may  be  taken  advantage  of  by  motion  in  arrest  of  judg- 
ment. Louisville,  etc.,  B.  W.  Co.  v.  Johnson,  328 

2.  On  Answers  to  Interrogatories. —  When  Beversible  Error. — It  is  re- 
versible error  to  refuse  to  render  judgment  on  the  general  ver- 
dict where  the  answers  to  interrogatories  are  not  sufficient  to 
overthrow  the  general  verdict.  Burke  v.  Ckirdner,  475 

3.  By  Default. — Application  to  Set  Aside  Default. — Notice. — "When  an 
application  is  made  during  the  term  at  which  the  judgment  by 
default  was  taken,  the  proper  proceeding  is  by  motion  without 
notice.  But  if  made  aft^r  the  term,  the  application  is  a  new 
proceeding  in  the  nature  of  a  complaint,  and  requires  notice. 
However,  notice  can  not  be  insisted  on  as  a  prerequisite  where 
there  is  an  appearance  and  demurrer. 

Albany  Land  Co.  v.  McElwaine-Bichards  Co.,  477 

4.  By  Default. — Application  to  Set  Aside. —  When  may  be  Made. — The 
defendant  could  have  asked  and  obtained  leave  at  the  same  term 
of  court  to  file  an  amended  complaint  or  application  to  set  aside 
the  default,  and  had  the  cause  been  continued  till  the  next  term 
he  could  have  filed  an  amended  complaint  then.  But  the  judg- 
ment by  which  the  court  overruled  the  application  was  a  final  de- 
termination of  the  question  ;  and  such  ruling  remained  in, fieri  only 
during  such  term,  unless  the  cause  was  postponed  until  next  term. 

lb. 

JURISDICTICtN. 

See  Appearance;  Bastardy. 

JURY.    I 

See  Slander,  4. 

1.    Voir   Dire. — Irrelevant    Question. — In   a   prosecution   for  selling 
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liquor  to  a  minor  it  was  not  error  to  refuse  an  answer  to  the 
c][ue8tion  propounded  to  a  juryman  on  his  voir  dire:  "Do  you  be- 
lieve a  man  who  is  engaged  in  the  sale  of  intoxicating  liquors 
under  a  license  is  a  moral  man?*'  where  it  does  not  appear  that 
the  question  of  morality  was  in  issue  nor  that  the  defendant  was 
engaged  in  selling  intoxicating  liquors.      Pemberton  v.  State,  297 

2.  Voir  Dire. — Mistake  of  Laxo. — Challenge  for  Cause. — The  mere  fact 
that  a  juror,  as  shown  by  his  voir  dire,  is  mistaken  as  to  the  legal 
effect  of  the  filing  of  the  affidavit  and  information,  is  not  suffi- 
cient cause  for  challenge.  lb. 

3.  Competency  of  Juryman, — A  juror's  competency  is  not  to  be  deter- 
mined from  one  question  alone,  but  from  all  he  says  upon  the 
subject.  lb. 

LABORER'S  LIEN. 

See  Pleading,  14,  15. 

LANDLORD  AND  TENANT. 

See  Agency  ;  Deed,  1 ;  Lease,  1. 

1.  Possessory  Action. — Sufficiency  of  Complaint. — Expiration  of  Lease, 
— In  an  action  by  a  landlord  to  recover  possession  from  a  tenant, 
the  complaint  sufficiently  shows  that  the  tenancy  had  ceased, 
where  it  appears  that  the  lease  under  which  possession  was  ac- 
quired expired  May  27,  1893,  and  that  from  that  time  until  insti- 
tution of  the  action,  June  10, 1893,  the  tenant  retained  possession 
unlawfully.  Mason  v.  Kempf  311 

2.  A  tenancy  which  expires  at  a  stated  time  requires  no  notice  to 
terminate  it.  lb. 

3.  Tenant  Holding  Over, —  When  not  a  Tenant  from  Year  to  Year. — A 
subtenant  in  possession,  and  holding  over,  under  a  lease  subject 
to  renewal,  but  which  has  not  been  renewed,  is  not  a  tenant  from 
year  to  year.  lb. 

LAW  AND  FACT. 
See  Appellate  Court  Practice.  10 ;  Contributory  Negligence,  1 ; 
Evidence,  6 ;  Master  and  Servant,  13 ;  Negligence,  27, 29 ;  Rail- 
road, 8,  9. 

LEASE. 
See  Deed,  1;  Landlord  and  Tenant,  1. 

1.  Landlord  and  Tenant.— General  Covenant j  When  Not  Limited  by  Sub- 
sequent Special  Covenant. — Immediately  after  the  description  of 
the  premises  in  a  lease  is  the  following :  "And  I  will  warrant  and 
defend  his  possession  thereto,  together  with  the  rights,  privilege 
and  appurtenances  to  the  same  belonging,  to  have  and  to  hold 
the  same,"  etc. ;  and  then  after  the  agreement  to  pay  rent,  etc., 

it  ijroceeds :     *  *  Whereas,  the  minor  children  of  the  said  S have 

an  interest  in  the  lot  herein  leased,  said  S hereby  aerees  to  in- 
demnify said  B and  save  him  harmless  from  any  right  or  claim 

they  have  or  may  assert  in  said  premises  during  the  lease.'*  The 
two  covenants  are  not  in  any  degree  inconsistent,  nor  is  there 
anything  to  indicate  an  intention  that  the  latter  and  special  cove- 
nant shall  limit  the  former  and  general  covenant. 

Sheets  V.  Joyner,  205 

2.  Evidence.. — Admission  of  Partition  Proceedings. — Eviction. — Damn' 
aes. — In  an  action  by  the  assignee  of  the  above  lease  against  the 
lessor  for  damages  on  account  of  having  been  evicted  by  a  para- 
mount title,  from  the  real  estate  leased,  the  partition  proceedings 

Vol.  11—46 
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to  which  the  lessor  was  a  party  were  admissible  in  evidence  to 
show  the  paramount  title  by  wliich  the  tenant  was  evicted.       76. 

8.  Evidence, — Judgment  in  Ejectment  Proceedings, — Eviction, — The 
judgment  against  the  tenant  in  ejectment  proceedings  was  admis- 
sible to  aid  in  showing  eviction  oy  claim  of  paramount  title ;  but 
such  judgment  was  not  evidence,  against  the  lessor,  of  paramount 
title.  '  lb, 

4.  Evidence,  —  Knowledge  by  Lessor  of  Ejectment  Proceedings  Against 
Tenant. — Mere  knowledge  of  the  ejectment  suit  by  the  lessor,  ac- 
quired by  some  other  source  than  by  notification  from  the  tenant, 
would  not  cause  her  to  be  bound  by  the  results  when  she  did  not 
in  any  manner  appear  therein  nor  participate  in  the  defense.    lb, 

6.  Evidence.—  Judgments  Rendered  Subsequent  to  Commencement  of  Ac- 
tion.— Judgments  rendered  sixty  days  or  more  after  the  com- 
mencement of  the  suit  for  damages  were  not  competent  evidence. 

lb, 

6.  Evidefice. — Damages. —  Value  of  Unexpired  Term. — The  value  of  the 
lease  for  the  unexpired  term  was  proper  to  tbe  considered  in  es- 
timating damages  for  the  eviction.  lb, 

LEGISLATURE. 

See  Descent,  1. 
LIBEL. 

1.  Injury  to  Business  or  Profession, — Complaint,  Necessary  Averment, 
— In  an  action  for  libel  for  an  injury  to  one's  profession  or  busi- 
ness, the  business  or  profession  should  be  pleaded  as  a  substan- 
tive and  traversable  fact.  Mouk  v.  Hicks,  190 

2.  Piiblication  Charging  Priest  with  Immoral  Conduct  in  Orphan  Asylum. 
— Big  fit  of  Bishop  to  Maintain  Action. — A  bishop  of  the  Catholic 
Church  who,  as  such,  is  superintendent  of  an  orphan  asylum  and 
responsible  for  its  management  and  government,  and  for  the 
character  and  conduct  of  employes  and  instractors  therein,  may 
maintain  an  action  for  libel  upon  a  publication  charing  that  a 
young  girl,  an  inmate  of  the  asylum,  was  incarcerated  in  a  dun- 
geon for  refusing  to  submit  to  the  sexual  desires  of  a  priest  who 
officiated  in  the  asylum  as  instructor,  if  it  appear  that  tne  libelous 
words  were  publisned  of  the  plaintiff. 

Bidwell  V.  Bademacher,  218 
LICENSE. 
See  Negligence,  13. 

LIEN. 
See  Laborer's  Lien. 
LIFE  INSURANCE. 
1,  Deduction  of  Indebtedness. — Loan  to  Insured. — Policy  Payable  to 
Wife. — Maturity, — A  policy  of  life  insurance  was  made  payable  to 
the  insured  in  a  certain  sum,  * 'for  the  term  of  his  naturaflife,  or 
until  prior  maturity,  for  the  benefit  of  the  insured  if  living  at*' 
its  maturity.  If  the  insure<l  died  before  the  maturity  of  the 
policy,  the  amount  named  therein  was  payable  to  "his  wife,  if  liv- 
ing, otherwise  to  the  executors,  administrators  or  assigns  of  the  in- 
sured." The  policy  matured  in  fifteen  years.  It  was  also  a  condi- 
tion of  the  policy  that  "In  case  of  the  death  of  the  insured  prior 
to  the  maturity  of  *  the  policy,  it  being  in  force,  the  company 
would  pay  the'  amount  therein  named  within  sixty  days  after 
receipt  of  notice,  "the  balance  of  the  year's  premiums,  if  any,  and 
all  other  indebtedness,  being  first  deducted."    The   insured  <lio(i 
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before  the  maturity  of  the  policy,  his  wife  sarviving  him ;  he,  at 
the  time  of  his  death,  being  indebted  in  a  large  sum  to  the  insur- 
ance company  for  money  lx)rrowed. 
Seldj  that  the  amount  owed  by  him  for  money  borrowed  could  not  be 
deducted  from  the  amount  due  the  wife  on  the  policy,  and  that 
she  was  entitled  to  receive  the  full  amount  of  the  policy,  less  the 
remainder  of  the  year's  premiums  and  any  other  unpaid  premium ; 
that  the  phrase  "other  indebtedness"  meant  premiums  due  and 
unpaid  for  any  other  year  than  the  year  of  the  insured's  death ; 
ana  that  the  word  ** maturity"  referred  to  the  maturity  of  the 
policy  during  the  lifetime  of  the  insured. 

Union  Cent,  Life  Ins,  Co.  v.  Woods,  335 

2.  Deducting  Amount  of  Loan  Made  from  Policy  .—  Validity  of  Such  a 
Contract. — A  contract  providing  that  the  amount  of  any  loan  made 
by  the  insurer  to  the  insured  should  first  be  deducted  from  the 
amount  due  him  or  the  beneficiary  under  the  policy,  is  valid.    Ih, 

3.  Endowment  Policy, — An  endowment  policy  is  one  providing  for 
the  payment  of  the  sum  insured  to  the  person  insured  if  he  live 
to  a  certain  time,  or,  if  he  die  before  that  time,  to  some  other  per- 
son nominated  in  such  policy.  Ih, 

4.  Title  to  Endotoment  Policy, — The  title  of  an  endowment  policy, 

gay  able  to  a  husband,  if  living  at  its  maturitv,  or  to  his  wife,  *if 
e  die  before  such  maturity,  does  not  vest  in  her  absolutely  upon 
its  execution,  nor  until  his  death,  during  the  period  before  its 
maturity ;  and  she  can  not  be  divested  of  such  contingent  interest 
without  her  consent.  He  also  has  a  contingent  interest  by  which 
he  may  divest  himself  of  all  his  rights  under  the  policy,  which  will 
bind  him  if  he  survive  its  maturity.  lb, 

6.  Construction  of  Policy  of  Indemnity ,— Where  indemnity  is  the  ob- 
ject for  which  the  irsurance  is  effected,  the  contract  must  be  lib- 
erally construed  to  that  end ;  and  if  the  language  of  the  policy  is 
equally  susceptible  of  two  interpretations,  the  one  giving  greater 
indemnity  and  sustaining  the  claim  will  be  adopted.  lb, 

6.  Assignment  of  Policy,— Law  of  Place. — ^The  assignment  of  a  policy 
of  life  insurance  in  this  State,  like  any  chose  in  action,  is  gov- 
erned by  the  law  of  this  State,  though  the  policy  is  issued  and 
payable  in  another  State.  lb, 

7.  Assignment  by  Married  Woman  as  Surety  for  Her  Husband, — ^The  as- 
signment by  a  married  woman  of  a  policy  of  life  insurance  within 
this  State,  issued  on  the  life  of  her  husband,  by  a  married  woman 
to  secure  a  debt  owed  by  him,  is  void,  although  such  policy  was 
issued  and  payable  in  a  State  where  she  has  contract  of  surety- 
ship, if  entered  into  there,  would  have  been  valid.  76. 

8.  Assignment  of  Policy. — Chattel  Mortgage. — An  assignment  of  a  life 
insurance  policy  "and  all  sum  or  sums  of  money  that  may  become 
due  by  virtue  thereof,"  can  not  be  construed  ao  a  chattel  mort- 
gage placed  upon  such  sum  or  sums  of  money ;  and  if  executed  by 
a  married  woman  in  this  State  to  secure  her  husband's  debt,  it  is 
void,  although  such  sum  or  sums  of  money  are  payable  in  a  State 
where  a  married  woman  may  execute  a  chattel  mortgage  to  secure 
his  debt.  lb, 

9.  Waiver  of  Forfeiture.^  Collection  by  Suit  of  Premiums  Past  Due. — If 
an  insurance  company  sue  upon  and  collect  by  execution  the 
amount  of  a  note  given  for  the  premium  of  a  policy,  instead  of 
insisting  upon  a  forfeiture  of  the  policy,  it  will  be  deemed  to 
have  waived  its  right  to  insist  upon  the  forfeiture  as  a  defense.    lb, 

10.  Manner  of  Death. — Statements  in  Proofs  not  Conclusive, — The  state- 
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ments  in  the  proofs  of  death  required  by  an  insurance  company, 
either  of  fact  or  opinion  as  to  the  manner  of  death,  are  not  con- 
clusive. Travelers^  Ins.  Co.  v.  Nitterhousej  155 

11.  Suicide. — Burden  of  Proof. — Where,  in  defense  of  an  action  upon 
a  policy  of  life  insurance,  the  insurer  pleads  suicide  as  the  cause 
of  death,  the  burden  is  upon  the  latter  to  establish  this  issue  by  a 
fair  preponderance  of  the  evidence,  not  by  a  prima  facie  case 
alone,  but  by  such  proof  as  will  overthrow  all  the  evidence  to  the 
contrary.  lb. 

12.  Presumption  Against  Suicide. — Doubt  as  to  Cause  of  Death. — Ques- 
tion for  Triers. — Suicide  will  not  be  presumed,  but  on  the  con- 
trary the  presumption  is  that  the  death  of  an  insured  was  not 
voluntary,  and  wnere  the  evidence  leaves  the  manner  of  death  in 
doubt,  tHe  conclusion  reached  by  the  court  or  jury  trying  the  case 
will  be  upheld.  lb. 

13.  Shot  Wound  in  Forehead.— Evidence  Considered. — For  a  considera- 
tion of  evidence  showing  death  by  a  pistol  shot-wound  in  the 
forehead  held  sufficient  to  sustain  a  finding  of  accidental  death, 
see  opinion.  lb, 

LIMITATION  OF  ACTIONS. 

See  Statute  op  Limitations. 

MALPRACTICE. 

See  Special  Finding,  4. 

MARRIED  WOMAN. 

See  Estoppel.  ;  Husband  and  Wipe  ;  Lipe  Insurance,  7. 

1.  When  not  Liable  for  Necessaries  of  Life  Furnished  Her. — A  married 
woman  cohabiting  with  her  husband  can  not  be  held  liable  for 
necessaries  of  life  furnished  her,  nnless  she  expressly  agrees  to 
pay  therefor  and  they  are  furnished  on  her  credit. 

Nelson,  Admr.,  v.  O'Neal^  296 

2.  Statute  Construed. — ^The  different  sections  of  the  statute  declara- 
tory of  the  rights  of  married  women,  and  for  their  protection, 
must  all  be  construed  together.  Goffv.  Hankins,  456 

3.  Suretyship. — Whenever  the  result  of  a  transaction  is  such  as  to 
impose  upon  the  wife's  property  a  liability  to  answer  for  the  debt 
of  another,  she  must  be  regarded  as  the  surety  and  entitled  to  the 
protection  of  the  statute,  whether  she  be  a  party  to  any  written- 
contract  or  not.  lb. 

4.  SuretyMp. — Real  Estate. — Personal  Property. — Mortgage. — Pledge. 
— There  is  no  difference  in  principle,  between  a  mortgage  of  her 
real  estate  and  a  mortgage  or  pledge  on  her  personal  property. 

lb. 

5.  Suretyship. — Separate  Property. —  Mortgage. —  Pledge. — Whenever 
a  married  woman  either  pledges  or  mortgages  her  separate  prop- 
erty to  secure  the  debt  of  anotlier,  she  occupies  the  position  of  a 
surety  within  the  statute.  lb. 

MASTER  AND  SERVANT. 
See  Damages,  4,  5,  6 ;  Intoxicating  Liquors,  1 ;  Nboligbncb,  1,  2,  3, 

4,  7,  8,  9, 11,  15,  16,  17,  J8,  19;  Pleading,  3,  8. 
1.  Obvious  Danger.— Personal  Injury  of  Servant.— Nonliability  of 
Master. -Stone  Q^iarry .-Where  it  appears  that  the  servant  of  a 
stone  quarrv  company,  whose  duty  it  was  to  assist  in  movine 
stone  from  place  to  place,  by  the  use  of  a  traveler  and  **dog8,*-  had 
equal    opportunity  with  the   company  to  observe  the  position 
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and  appearance  of  the  stone,  which  fell  upon  him  while  he 
was  attaching  the  **dogs"  thereto,  inflicting  mortal  injuries,  the 
position  and  appearance  of  the  stone  being  clear  and  open  to  the 
observation  of  every  one,  the  company  is  not  liable  in  damages 
for  the  death  of  the  servant. 

Salem  Bedford  Stone  Co.  v.  HobbSy  Admr.,  27 

2.  Negligence, — Personal  Injury  of  Servant. — Liability  of  Master. —  Vice 
Principal. — Proximate  Cause. —  Unsafe  Place  to  Work. — Ptimp  Fac- 
tory.--C.  was  the  agent  and  foreman  engaged  in  operating  a 
factory  of  a  corporation  engaged  in  the  manufacture  of  pumps, 
and,  as  such  agent  and  foreman,  he  employed  and  kept  the  time 
of  all  employes  therein,  and  assigned  each  employe  the  work  he 
was  required  to  do,  directed  what  work  and  how  it  should  be 
done,  and  designated  the  place  where  each  employe  should  work. 
W.,  an  employe,  was  directed  by  C.  to  take  charge  of,  operate 
and  manage  a  certain  auger  used  for  boring  out  wooden  tubing 
for  pumps.  W.  was  directed  by  C.  to  set  the  wooden  tubing  on 
end,  inclined  to  the  north,  and  to  rest  the  upper  ends  thereof 
against  a  framework  overhead,  made  for  the  purpose,  and  located 
about  eight  feet  north  of  the  auger.  While  VV .  was  engaged  in 
the  discharge  of  the  duties  of  his  employment,  C.  negligently  and 
carelessly  went  in  behind,  and  negligently  and  carelessly,  at  the 
same  time,  ordered  E.,  another  employe  of  the  corporation,  who 
was  acting  under  the  orders  of  C,  to  go  in  behind  and  on  the 
north  side  of  said  tubing  to  perform  some  special  service  for  the 
corporation,  well  knowing  that  W.  was  busily  engaged  at  said 
auger,  and  without  in  any  manner  notifying  W.  of  their  presence, 
and  in  attempting  to  do  the  work  so  ordered  by  C,  by  reason  of 
the  limited  space  in  which  they  were  attempting  to  do  the  work, 
E.  came  in  contact  with  the  tubing,  thereby  causing  three  pieces, 
ten  feet  long,  to  fall  upon  the  back  of  W.  to  his  great  injur\', 
W.  being  unaware  of  their  presence  behind  the  tubing,  and  the 
space  in  which  they  were  working  being  not  to  exceed  two  feet 
in  width  and  not  sufficient  to  perform  work  therein  without  en- 
dangering the  safety  of  W.'s  working  place,  all  of  which  was 
well  known  to  C. 

Held,  that  C,  at  the  time  he  gave  the  order  and  direction,  and  fixed 
the  place  in  which  he  (C.)  and  E.  should  work,  stood  in  the  re- 
lation of  master  to  W. 

Held,  also,  that  the  corporation,  through  C,  its  agent,  violated  its 
duty  in  failing  to  keep  W.'s  working  place  reasonably  safe,  and 
that  such  violation  of  duty  was  the  proximate  cause  of  W.'s  injury. 

Cole  Bros.  v.  Woodj  37 

3.  Vice  Principal. — Rule. — The  master  can  not  screen  himself  from 
responsibility  by  casting  his  duties  upon  another.  The  person 
upon  whom  such  duties  are  laid,  no  matter  what  his  rank  or  title 
may  be,  is,  when  he  perforins  the  duties  of  the  master,  a  vice 
principal.  lb. 

4.  Vice  Principal. — Fellow- Servant. — Combination  of  Both  in  Same  Per- 
son. — The  same  individual  may  combine  in  his  own  person  the 
functions  of  both  master  and  servant,  and  when  such  person 
performs  a  servant's  duty,  no  matter  what  his  rank  or  title  may 
be,  he  is,  in  the  performance  of  such  duty,  only  a  fellow-serv- 
ant with  the  others  engaged  in  the  same  common  business,  for  it 
is  not  a  question  of  rank  out  of  duty  that  must  determine  their  re- 
lation, lb. 

5.  Bespective  Duties. — Assumed  Bisk. — For  a  summary  of  the  duties 
which  the  master  owes  to  his  servant,  and  rice  versa,  and  the  da- 
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ties  which  fellow-servants  owe  to  each  other,  together  with  the 
hazards  assumed  in  the  employment,  see  opinion^  page  48.       ib. 

6.  Fellow- Servant. —  Vice  Principal. — Bevieio  of  Indiana  Cases, — For 
a  review  of  the  Indiana  cases  bearing  on  the  fellow-servant  and 
the  vice  principal  rules,  see  opinion,  page  50,  Ib. 

7.  Duty  of  Master  to  Servant. — Delegation  of. — Liability. — A  duty 
which  the  master  owes  to  the  servant  can  not  be  delegated  to  an- 
other servant  or  agent,  whether  of  high  degree  or  low,  so  as  to 
absolve  the  master  from  liability  for  its  nonperformance. 

Muncie  Pulp  Co,  v.  Jones,  110 

8.  Negligence. — Dangerous  Place  to  Work. — It  is  negligence  on  the  part 
of  the  master  to  have  in  the  third  floor  of  its  building,  where 
men  were  set  to  work,  a  hole  nine  feet  bv  twenty-eight,  covered 
with  rotten  canvas,  without  any  guard  about  it,  or  any  warning 
to  its  employes  of  its  existence.  Ib. 

9.  Safe  Place  to  Work. — Scope  of  JBmZ<?.— The  duty  of  the  master  to 
keep  the  w  orking  place  safe  does  not  cease  when  he  has  provided 
competent  men  and  proper  materials  to  work  with.  Ib. 

10.  When  Servant  Chargeable  with  Knowledge  of  Danger. — Opening  in 
Floor. — Where  it  appears  that  the  servant  entered  the  third  floor 
of  the  building  and  found  a  canvas  stretched  down  on  it ;  that 
he  was  ordered  to  lay  planks  across  there  to  walk  on ;  that  he  saw 
his  fellow-workmen  walk  around  it  and  not  across  it;  that  he 
shoved  a  plank  over  it,  saw  it  sag  down,  and  placed  one  board  on 
top  of  another  lest  one  should  break,  and  thought  the  canvas 
was  put  there  to  catch  a  person  if  he  should  step  on  it,  the  serv- 
ant ought,  in  the  exercise  of  reasonable  care,  to  be  chargeable  with 
knowledge  of  the  hole  under  the  canvas,  and  will  be  deemed 
to  have  had  actual  knowledge  thereof.  Ib. 

11.  Defective  Machinery. — Failure  to  Bepair. — Negligence. — ^Where  an 
employer  has  ample  notice  that  machinery  which  an  employe  is 
required  to  use  is,  by  reason  of  long  continued  use  and  wear  and 
improper  adjustment,  defective  and  dangerous,  and  fails  to  put 
the  same  in  proper  condition,  he  is  guilty  of  negligence. 

liomona  Oolitic  Stone  Co.  v.  Phillips,  178 

12.  Contributory  Negligence. — Answers  to  Interrogatoiies. — Overcoming 
General  Verdict. — An  answer  by  a  jury  to  interrogatories  that  an 
employe,  who  was  injured  in  the  line  of  his  service  while  operat- 
ing machinery  with  which  he  was  familiar,  could  have  avoided 
the  injury  by  giving  attention  to  where  he  was  putting  his  hands 
and  what  he  held  in  them,  is  not  in  itself  sufficient  to  overcome 
a  general  verdict  giving  damages,  but  it  should  be  further  shown 
that  the  failure  to  give  such  attention  was  the  result  of  negligence 
on  the  employees  part.  76. 

13.  Promise  of  Master  to  Bepair  Defect. — BeJiance  of  Servant  Upon 
Promise. — Increase  of  Bisk. — Question  for  Jury. — Where  an  em- 
ploye, injured  by  reason  of  defective  machinery,  had  continued 
in  the  service  of  the  em])loyer  in  reliance  upon  the  latters 
promise  to  repair,  it  is  ordinarily  for  the  jury  to  determine 
whether  the  defect  increased  the  danger,  and  whether  the  employe 
was  exercising  due  care ;  and  the  belief  of  the  employe  that  his 
work  might  be  safely  done  notwithstanding  the  defect,  is  not 
ahvays  conclusive  on  the  jury  as  to  whether  there  was  any  danger 
or  increase  of  danger  on  account  of  such  defect.  Ib. 

14.  Promise  to  Bepair  Absolves  from  Increased  Bisk. — Additional  Care. 
— Where  there  is  a  defect  in  machinery  increasing  the  employees 
danger,  and  the  employer  promises  to  repair,  and  in  reliance 
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upon  this  promise  the  employe  continues  in  the  service,  the  latter 
is,  for  a  reasonable  time,  absolved  from  the  assumption  of  the  in- 
creased risk,  but  he  must  use  such  additional  care,  in  proportion 
to  the  increased  and  known  danger,  as  a  man  of  ordinary  pru- 
dence ought  to  exercise  under  the  circumstances.  Ih. 

15.  Failure  of  FeMow-servant  to  Make  Repairs  Does  Not  Believe  Master. 
— Where  a  machine  hand  is  injured  by  reason  of  a  defective  belt 
which  the  employer  had  promised  to  repair,  the  fact  that  the 
omission  to  remedy  the  defect  occurred  through  the  fault  of  an- 
other servant  charged  with  the  duty  can  not  relieve  the  employer. 

lb, 

16.  Question  of  Negligence  for  Jury,  When. — Inferences. — Hoto  Consid- 
ered on  Appeal. — The  question  of  negligence  must  be  submitted  to 
the  jury  as  one  of  fact  not  onlv  wliere  there  is  room  for  difference 
of  opinion  between  reasonable  men  as  to  the  existence  of  the 
facts  from  which  it  is  proposed  to  infer  negligence,  but  also  where 
there  is  room  for  such  difference  as  to  inferences  which  might  be 
fairly  drawn  from  the  conceded  facts,  and,  on  appeal,  such  rea- 
sonable inferences  as  the  jury  might  have  drawn  from  the  evi- 
dence, considered  in  the  light  most  favorable  to  the  party  having 
the  verdict,  will  not  be  disturbed.  Jb. 

17.  Instruction. — Erroneous  Theory.— Where ^  in  an  action  by  an  em- 
ploye against  his  emplo>;er,  tp  recover  damages  for  injuries,  the 
theory  of  the  complaint  is  that  the  dangers  of  the  service  in  which 
the  plaintiff  was  engaged  was  increased  by  reason  of  defects  in 
machinery  which  the  employer  had  promised,  but  failed,  to  repair, 
an  instruction  which  tells  the  jurj-  that  among  the  questions  to  be 
considered  by  them  in  determining  the  right  of  the  appellee  tore- 
cover  is  whether  the  place  in  which  the  plaintiff  was  employed  was 
unsafe  or  the  machinery  dangerous,  without  any  statement  lim- 
iting the  question  to  the  increased  hazard,  is  erroneous.  lb, 

18.  Safe  Place,  Appliances  and  Transportation. — The  master  is  bound 
to  furnish  his  servant  with  a  reasonably  safe  place  in  which  to 
work,  and  suitable  machinery  and  appliances,  and,  when  he  is 
transported  from  one  place  to  another,  safe  means  of  transporta- 
tion. Cooper  V.  Wabash  B.  B.  Co.,  211 

19.  Ordering  Servant  to  Perform  Services  Outside  of  His  Begular  Em- 
ployment and  More  Dangerous. — If  the  master  or  other  person  stand- 
ing in  the  relation  of  superior  or  vice  principal  orders  a  servant 
into  a  position  of  greater  danger  than  exists  in  th^  ordinary 
course  of  his  employment,  and  which  he  would  not  otherwise 
have  incurred,  and  he  obeys,  and  is  thereby  injured,  the  master 
is  liable,  unless  the  danger  is  so  apparent  that  to  obey  would  be 
an  act  of  recklessness.  lb. 

20.  Special  Finding. — Becovei^j. — That  the  special  finding  of  facts  is 
not  sufficient  to  support  a  recovery,  see  opinion.  lb. 

21.  Guaranty  Against  Injury. — Scope  of  Guaranty. — Where  a  servant, 
a  young  girl  of  fifteen  years,  employed  in  a  laundry  to  iron  flan- 
nels with  a  flatiron,  was,  over  her  objection,  set  to  operating  a 
**mangle,"  upon  the  assurance  of  the  master  that  it  was  not  diffi- 
cult to  manage  or  dangerous  to  the  operator,  "and  that  he  (the 
master)  would  take  all  the  risk  of  any  accident  that  might  oc- 
cur to  her  by  reason  of  her  operating  said  mangle,"  the  guaranty 
of  the  master  against  injur>'  did  not  extend  to  injuries  received 
through  the  servant's  own  negligence,  but  only  such  as  might  be- 
fall her  by  reason  of  the  master's  negligence  or  by  reason  of  the 
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natural  dangers  incident  to  the  use  of  the  machinery  when  oper- 
ated by  her  in  an  ordinary  and  prudent  manner. 

Phiilipa  V.  Michaels,  Guar.,  672 

22.  Contnbutonj  Negligence, —  Voluntary  Act. — That  the  injuries  com- 
plained of  were  not  the  result  of  plaintiff's  negligence  nor  of  a 
voluntary  act  which  must  inevitably  result  in  injury,  see  opinion. 

lb, 

23.  Guaranty  Against  Injury. — Scope  of  Guaranty. — Under  such  guar- 
anty, if  the  servant  used  ordinary  care,  such  as  was  to  be  ex- 
pected of  one  of  her  age,  intelligence  and  experience,  and  never- 
theless was  injured,  the  master  agreed  to  answer  therefor,  and  is 
liable.  lb, 

24.  Servant  of  Tender  Years  Chargeable  with  Knowledge  of  what  Is 
Dangerous. — At  the  age  of  fifteen  any  child  of  ordinary  intelli- 
gence must  know  that  to  place  its  hand  on  a  bar  of  iron  heated  to 
a  great  heat  must  burn,  or  to  place  its  fingers  between  two  heavy 
rollers,  where  the  space  is  too  small  to  admit  them,  must  result  in 
their  being  crushed.  lb. 

MECHANIC'S  LIEN. 

See  Laborer's  Lien. 

MEMORANDUM. 

See  Evidence,  4. 

MINES  AND  MINING. 

See  Negligence,  10. 

MINOR. 

See  Intoxicating  Liquors,  1,  2. 

MISCONDUCT  OF  COUNSEL. 

See  Harmless  Error,  1. 

MISTAKE  OF  LAW. 

See  Jury,  2. 

MORTGAGE. 

See  Ohattbl  Mortgage  ;  Deed,  1 ;  Married  Woman,  4,  5 ;  Replevin, 

1,  7;  Trust,  2,  6. 
Statutory  Penalty  for  Failure  to  Satisfy  Mortgage. — Complaint^  Sufficiency 
of. — Presumption. — In  an  action  to  recover  the  -125  forfeiture  for 
failure  and  refusal  to  satisfy  a  mortgage  upon  demand  after  the 
debt  secured  by  the  same  has  been  paid,  the  complaint  is  suf- 
ficient which  establishes  the  relation  of  mortgagor  and  mortga- 
gee, for  the  relationship  once  being  established,  it  will  be  pre- 
sumed to  continue  until  the  contrary  is  made  to  appear. 

Spaulding  v.  Sones,  562 

MUNICIPAL  CORPORATION. 
See  Real  Estate,  3. 

1.  Town. — Power  of  Marshal  to  Collect  7Vi.res.— When  the  town  mar- 
shal has  received  the  tax  duplicate  of  his  town,  and  the  warrants 
attached  thereto,  they  confer  upon  him  the  same  powers  as  an  ex- 
ecution issued  to  him  by  a  justice  of  the  peace,  and  he  may  seize  the 
property  of  any  tax-payer  on  such  duplicate,  any  place  within 
the  county  wherein  such  marshal's  town  is  situated. 

Town  of  Andreics  v.  Sellers,  301 

2.  Town, — Enforcement  of  Street  Assessment^  Complaint. — In  an  action 
to  enforce  an  assessment  for  improvement  of  a  street  of  a  town,  it 
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is  not  necessary  to  aver  that  the  town  had  not  paid  the  assess- 
ment, if  it  is  averred  generally  that  such  assessment  was  due  and 
unpaid.  Dugger  v.  Hicks,  374 

3.  Ordinance  as  an  Exhibit, — ^The  ordinance  or  resolution  authorizing 
the  improvement  of  a  street  is  not  a  proper  exhibit  to  complaint 
to  enforce  a  street  improvement  assessment.  lb. 

4.  Complaint,  Details  of  Ordinance. — It  is  not  necessary  to  set  out  the 
details  of  the  ordinance  ordering  a  street  improvement  in  a  com- 
plaint to  enforce  the  lien  of  an  assessment  for  such  improve- 
ment, lb. 

6.  Complaint. — Sufficiency,  Contract  or  Exhibit. — Price  of  Work. — ^The 
assessment,  jn  an  action  to  enforce  a  lien  for  a  street  improve- 
ment, is  the  foundation  of  the  action,  and  the  complaint  is  not 
bad  for  a  failure  to  aver  the  width  of  the  road  or  the  depth  of  the 
prade.  Nor  is  it  necessary  to  set  out  a  copy  of  the  contract  of 
improvement,  nor  to  allege  its  specific  terms,  nor  to  allege  in 
minute  detail  what  work  had  been  done  under  the  contract,  nor 
to  state  the  price  that  was  to  be  paid  for  the  entire  work,  nor  to 
contain  a  copy  or  reter  to  the  ordinance,  resolution,  or  contract. 

lb. 

6.  Contractor  Widening  Street. — ^The  mere  fact  that  the  contractor,  on 
his  own  motion  or  pursuant  to  the  direction  of  the  town,  in 
making  a  street  improvement,  widens  such  street  beyond  its 
original  limits,  does  not  invalidate  the  entire  proceedings,  and 
does  not  constitute  a  complete  bar  to  an  action  to  recover  the 
benefits  assessed  against  the  adjacent  owners  for  the  improve- 
ment of  the  street.  lb. 

7.  NoticCy  Omission  in  Finding  of  Courts  Concerning.— A  finding  by 
the  court  that  notice  of  the  resolution  to  improve  a  street  is  not 
insufiicient  by  reason  of  a  failure  to  state  the  exact  date  of  the  in- 
sertion in  a  newspaper  or  the  length  of  the  publication.  lb. 

8.  Sufficiency  of  Resolution  of  Improrpmont.  -For  the  sufficiency  of  a 
resolution  of  improvement  of  the  roadway  and  the  sidewalks  and 
gutters,  see  opinion.  lb. 

NEGLIGENCE. 
See  Contributory  Negligence;  County,  2;  Damages,  11;  Fence,  1, 
2,  4;  Master  and  Servant,  2,  8,  11,  16;  Notice,  4;  Pleading,  3; 
Railroad,  8,  10;  Verdict,  2. 

1.  Proximate  and  Efficient  Cause, — If  certain  forces  be  set  in  opera- 
tion which  will  naturally  and  probably  lead  to  a  certain  result, 
the  predominant  cause,  or  the  efficient  or  procuring  cause,  is  the 
one  first  set  in  motion,  and  the  intermediate  causes  are  but  at- 
tendant incidents  which  mark  the  course  of  the  etticient  cause. 

Cole  Bros.  v.   Wood,  37 

2.  Injury. — Combination  of  Causes. — Liability. — If  an  injury  happens 
while  one's  own  wrongful  act  is  in  force  and  operation,  he  will  not 
be  permitted  to  escape  liability  because  there  was  a  more  imme- 
diate cause  of  the  injury,  especially  if  that  immediate  cause  was 
put  in  operation  by  his  own  wrongful  act.  To  entitle  such  party 
from  exemption  he  must  show,  not  only  that  tlie  injury  might 
have  happened,  but  that  it  must  have  happened,  if  the  act  com- 
plained of  had  not  been  done.  lb. 

3.  Liability  of  City  for  Defective  Culvert  Overflowing  Basement  Room. 
— Contributory  Xf.oligenre. — If  a  nuinicipality  so  negligently  con- 
struct a  sewer  thac  it  overflows  a  basement  room  of  a  house,  the 
city  is  liable  in  damages,  unless  the  party  whose  property  ib  in- 
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jured  is  himself  guilty  of  contribatory  negligence  in  the  oonstrac- 
tion  of  the  building.  City  of  V^alparaiso  v.  Ramsey ^  215 

4.  Reliance  on  Promise  to  Repair, — Contributory  Negligence, — The  fact 
that  the  city  promised  to  repair  the  defect,  and  the  reliance  of  the 
property-owner  on  such  promise,  will  not  relieve  the  property- 
owner  from  the  effect  of  contributory  negligence  on  account  of 
defects  in  the  construction  of  the  building  or  the  arrangement  of 
the  premises,  during  the  time  of  such  reliance.  lb. 

5.  Lack  of  Knowledge,  Averment  Concerning  Visible  Defects. — A  servant 
is  only  bound  to  observe  defects  that  are  visible  and  apparent. 

Linton  Coal  and  Min.  Co.y,  Persons ,  264 

6.  Diligence  in  Discovering  Defects.— \Sf\ierQ  one  ought,  by  the  exercise 
of  reasonable  diligence,  to  have  discovered  the  existence  of  a  cer- 
tain defect,  he  is  held  to  have  knowledge  of  such  defect.  lb. 

7.  Master  and  Servant. — Mining  Boss. — The  mining  "boss"  of  a  coal 
mine  and  an  employe  under  him  do  not  stand  in  the  relation  of 
fellow-servants.  lb. 

S.  Master  and  Servant.— Delegating  Duty. — An  employer  can  not  del- 
egate his  duty  so  as  to  escape  liability,  and  section  12  of  the  act 
of  March  2,  1891  (p.  67),  does  not  relieve  him  of  responsibility 
for  failure  to  perform  his  duty.  lb. 

9.  Master  and  Servant. — Mining  Boss.— The  mere  employment  of  a 
competent  mining  boss  does  not  relieve  the  master  from  a  liability 
for  an  injury  occasioned  by  the  neglect  of  such  boss.  lb. 

10.  Action  Under  Mining  Statute.— Contributory  Xegligence.— Complaint. 
—  Statute  Construed. — In  order  to  state  a  good  cause  of  action  for 
negligence  under  the  mining  law  of  1891,  against  his  employer,  an 
employe  is  required  to  allege  that  the  negligence  on  account  of 
which  he  seeks  to  recover  was  the  proximate  cause  of  his  injury 
and  that  he  was  free  from  fault.  lb. 

11.  Proximate  Cause. — Railroad. — Master  and  Servant .— Open  Svoitch. 
— Absence  of  Switch  Light. — Killing  of  Fireman. —  Violation  of  Rule 
by  Engineer. — Wliere  a  railroad  company  negligently  leaves  a 
switch  open,  wherebv  a  passenger  train  proceeding  upon  the 
main  track  in  the  night  time  runs  into  the  switch  and  collides 
with  a  freight  train  standing  upon  the  side  track,  killing  the 
fireman  of  the  passenger  engine,  without  his  fault,  the  company 
is  liable,  its  act  being  a  proximate  cause  of  the  injury,  although, 
the  switch  light  having  accidentally  gone  out  sometime  prior  to 
the  collision,  the  engineer  did  not  stop  his  train  upon  observing 
that  there  was  no  light,  thus  violating  a  rule  of  the  company  pro- 
viding that  the  absence  of  a  light  was  to  be  regarded  as  a  signal 
of  danger.  Lake  Shore,  etc.,  R.  R.  Co.  v.  Wilson,  Admx.,  488 

12.  Contributory  Negligence.— Absence  of  Sin'trh  Light.— Duty  to  Ob- 
serve.— In  such  case  the  fireman  is  not  shown  to  have  been  guilty 
of  contributory  negligence,  although  required  by  a  rule  of  the  com- 
pany to  keep  a  constant  lookout  ahead  when  not  engaged  in  fir- 
ing, so  as  to  give  notice  of  danger  to  the  engineer,  where  it  ap- 

Eears  that  his  duties  and  circumstances  at  the  time  were  such  that 
e  could  not  have  discovered  the  absence  of  the  switch  light  in 
time  to  have  given  the  engineer  warning  to  stop  the  train,  and 
where  the  engineer  had  notice  that  the  light  was  not  burning  at 
least  as  early  as  the  fireman  could  have  communicated  knowledge 
of  such  fact  to  him  and  had  determined  to  proceed  without  stop- 
ping his  train.  lb. 

13.  Open  Elevator  Shaft. — Licensee. — A  person  entering  a  warehouse 
as  a  licensee  merely  and  falling  down  an  unprotected  elevator 
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shaft,  to  his  injary,  has^  no  cause  of  action  against  the  owner 
of  such  warehouse.  South  Bend  Iron  Works  v.  Larger,  367 

14.  Invitation  by  Owner  of  Premises, — It  is  only  when  the  injured 
party  comes  upon  the  premises  of  the  owner  or  proprietor  by  in- 
vitation, express  or  implied,  that  the  latter  assumes  the  obliga- 
tion of  providing  safe  and  suitable  means  of  ingress  and  egress, 
and  of  moving  about  the  premises.  lb, 

16.  Master  and  Servant. — Master  Entrusting  Performance  of  Duty  to 
Fellow- Servant. — If  an  employe  be  injured  while  in  the  service  of 
his  employer,  by  the  negligence  of  a  coemploye  engaged  in  the 
same  general  employment,  when  the  master  has  exercised  reas- 
onable care  in  the  selection  of  such  coemploye,  the  employe  who 
is  thus  injured  can  not,  as  a  general  rule,  recover  damages  of  his 
employer ;  but  if  the  master  entrusts  the  performance  of  a  duty  he 
owes  directly  to  such  injured  servant  to  a  fellow-servant,  the  neg- 
ligence.of  the  latter  is  the  negligence  of  the  master,  and  the  mas- 
ter is  liable  to  another  servant  who  is  injured  by  such  negligence. 

Blondin  v.  Oolitic  Quarry  Co.,  39 o 

16.  Stone  Standing  on  Edge  Falling  on  Servant, — (See  opinion  for 
facts  and  liability.)  lb. 

17.  Master  and  Servant^  Promise  to  liepair, — Continuiug  in  Service. — 
Danger  Imminent. — Where  the  master,  on  being  notified  by  the 
servant  of  the  defects  that  render  the  service  he  is  engaged  to  per- 
form more  hazardous,  expressly  promises  to  make  the  needed  re- 
pairs, the  servant  may  continue  in  the  employment  a  reasonable 
time  to  permit  the  performance  of  a  promise  in  that  regard,  with- 
out being  guilty  of  negligence;  ana,  if  an  injury  results  there- 
from, he  may  recover,  except  when  the  danger  is  so  imminent  that 
no  prudent  man  would  undertake  to  perform  tlie  service. 

Indianapolis,  etc.,  B.  VW  Co.  v.  Ott,  564 

18.  Continuing  in  Service  of  Master.— Danger  Imminent. — If  the  dan- 
ger from  continuing  in  the  master's  service  is  so  imminent  that 
no  one  but  a  person  utterly  reckless  of  his  personal  safety  would 
continue  in  the  service  under  the  circumstances,  it  would  be  neg- 
ligence to  continue  such  service  as  will  bar  a  recovery.  lb. 

19.  Continuing  in  Master^s  Serrice. — Presumption. — The  continuance  of 
an  employe  in  the  dangerous  service  of  his  master,  after  a  promise 
by  the  master  to  repair,  during  the  time  reasonably  necessary  for 
the  employer  to  repair  the  defect,  does  not  raise  a  conclusive  pre- 
sumption of  negligence  on  the  part  of  the  employe.  Where  the 
danger  is  e(iually  known  to  both,  the  presumption  ordinarily  is 
that  the  employer  would  not  re(|uest  or  direct  the  employe  to  do 
what  no  one  except  a  person  utterly  reckless  of  his  own  personal 
safety  would  do.  J^ 

20.  Court  Determining  Question  of  Negligence. — If  all  the  facts  and  cir- 
cumstances are  before  the  court,  and  they  are  such  that  only  one 
conclusion  can  be  drawn  from  them,  the  question  of  contributory 
negligence  may  be  determined  as  a  matter  of  law.  lb, 

21.  Use  of  Defective  Lantern  by  Brakeman,  Promise  to  Furnish  a  New 
One. — For  facts  not  showing  contributory  negligence  in  a  brake- 
man  using  a  defective  lantern,  and  continuing  in  the  service  by 
reason  of  a  promise  to  furnish  a  new  lantern,  see  opinion.        lb. 

22.  Pleading  in  General  Terms. —  Vagueness.  —  Negligence  may  be 
pleaded  in  general  terms  under  our  code,  but  the  allegations  must 
not  be  so  general  as  to  culminate  in  vagueness  or  be  so  uncertain 
as  to  admit  of  almost  any  kind  of  proof.  If  enough  be  averred  to 
show  the  existence  of  a  legal  duty  and  its  breach,  a  very  slight 
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designation  that  the  act  done  or  omitted  was  committed  or  omit- 
ted in  the  absence  of  due  care,  is  sufficient  to  support  a  ciiarge  of 
negligence.  Louisville^  etc,,  B,  W,  Co,  v.  Hicks,  588 

23.  Complaint f  Averment  of  Negligence. — In  a  complaint  founded  upon 
a  failure  to  perform  a  legal  duty  the  act  done  or  omitted  to  be  done 
should  be  characterized  as  having  been  negligently  done  or  negli- 
gently omitted.  lb. 

24.  Dependent  or  Independent  Causes,  Joinder. — If  there  be  several 
causes  dependent  or  independent  of  each  other,  all  of  which  con- 
tribute to  the  injury,  an  action  may,  in  a  proper  case,  be  founded 
upon  all  or  any  one  of  the  causes.  lb. 

25.  Negativing  Assumption  of  Bisk. — Averment  of  Notice.— Speci^c  Con- 
trol General  Allegations. — The  pleader  may  negative  the  assumption 
of  the  risk  on  tlie  part  of  the  plaintiff  and  aver  knowledge  of  the 
defects  on  the  part  of  the  defendant  in  general  terms,  but  if  he, 
after  making  the  general  allegation,  also  attempt  to  state  the  facts 
specifically,  the  specific  will  control  the  general  allegations.    Ib^ 

26.  Child  Non  Sni  Juris^  Negligence  of  Parent. — Negativing  Imputed 
Negligence. — In  an  action  of  a  child  non  sui  juris  for  injur\'  occa- 
sioned by  the  negligence  of  the  defendant,  the  negligence  of  its 
custodian  is  imputed  to  the  child,  and  therefore  the  general 
averment  that  the  injured  child  was  without  fault  is  sufficient 
to  negative  the  imputed  negligence  of  the  parent  or  custodian. 
On  the  trial  it  must  be  shown  that  the  custodian  was  without 
fault.  Louisville,  etc. f  B.  W.  Co.  v.  Sears,  654 

27.  Child  Non  Sui  Jttris  a  Question  for  Jury. — In  such  an  action, 
whether  the  plaintiff  was  sui  juris  or  non  sui  juris,  is  a  question 
of  capacity  for  the  jury.  lb, 

28.  Wlien  Child  May  Maintain  an  Action  for  a  Negligent  Injury. — If  & 
child  is  of  such  tender  years  as  to  be  wholly  irresponsible,  in  an 
action  by  the  child,  there  should  be  imputed  to  it,  without  limit 
or  qualiiication,  the  conduct  of  the  parent  or  person  standing  in 
loco  parentis,  but  such  is  not  the  rule  if  the  child  has  capacity  to 
exercise  discretion  in  its  own  behalf.  lb, 

29.  Special  Verdict. — Injury  to  Child. — Finding  as  to  Contributory  Neg- 
ligence, Wlien  Jury  May  Determine. — The  finding  in  a  special  ver- 
dict that  the  child  had  sufficient  capacity  to  exercise  reasonable 
care,  and  that  he  was  in  the  exercise  of  ordinary  care,  can  stand 
only  as  ultimate  facts,  drawn  as  inferences  from  eiven  specific 
facts  on  which  they  are  predicated.  If  the  jury  find  the  facts 
specially  in  relation  to  the  age,  experience,  capacity.  an<l  conduct 
of  the  child  when  injured,  and  it  is  indisputable  that  only  one  in- 
ference can  be  drawn  from  the  facts,  and  that  is  the  conclusion 
that  the  cliild  was  guilty  of  negligence  contributing,  as  a  proxi- 
mate cause,  to  its  injury,  then  the  finding  that  the  child  was  not 
guilty  of  contributory  negligence  should  be  disregarded,  but  if 
there  is  room  for  a  difference  of  opinion  between  reasonable  men 
as  to  the  inferences  which  may  fairly  be  drawn  from  such  facts, 
then  it  is  proper  for  the  jury  to  determine  the  question  of  con- 
tributory negligence.  lb, 

30.  Degree  of  Care  Bequired  of  a  Child  Sui  Juris. — In  an  action  by  a 
child  who  is  .mi  juris,  for  damages  for  personal  injuries  sustained 
by  it  on  account  of  culpable  negligence  on  the  part  of  the 
defendant,  the  latter  can  not  escape  liability  solely  on  the  ground 
that  the  child  is  chargeable  with  contributory  negligence  be- 
cause it  did  not  exercise  the  ordinary  care  that  a  reasonably 
prudent  adult  person  should  have  exercised  under  similar  cir- 
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cumstances.  If  the  child  exercise  ordinary  care  as  a  reasona- 
bly prudent  child  of  the  same  age,  experience,  and  capacity  should 
have  exercised  under  similar  circumstances,  it  is  not  guilty  of 
contributory  negligence.  /6. 

31.  Degree  of  Care  Bequired  of  a  Child  Non  Sui  Juris. — In  an  action  for 
negligence  by  a  child  non  sui  juris^  if  it  in  fact  exercised  the  or- 
dinary care  that  a  reasonably  prudent  adult  person  should  have 
exercised  under  similar  circumstances,  the  negligence  of  its 
parents  can  not  be  imputed  to  it  to  defeat  a  recovery.  lb, 

32.  Child  Playing  in  Street. — A  child  is  not  guilty  of  contributory  neg- 
ligence per  se  by  playing  in  a  public  street.  lb. 

33.  Proximate  Cause. — It  does  not  aid  the  plaintiff  in  an  action  based 
upon  a  negligent  tortious  act  or  omission  to  show  negligence  on 
the  part  of  the  defendant,  unless  such  negligent  act  be  also  the 
proximate  cause  of  the  injury.   Sirk  v.  Marion  JSt.  B.  W.  Co.,  680 

NEW  TRIAL. 

See  Appeal,  1;  Assignment  op  Errors,  2;  Insurance,  18;  Formbb 

Adjudication. 

1.  Amount  of  Judgment  Correct. — Erroneous  Basis  of  Assessment. — If 
the  judgment  is  correct  in  amount,  it  is  immaterial  that  the  court 
adopted  an  erroneous  basis  in  assessing  the  amount  due. 

Midland  B.  W.  Co.  v.  State,  ex  rel.,  433 

2.  Beasons  for  Should  be  Definite  and  Specific. — Appellate  Court  Prao- 
tice. — Reasons  assigned  in  a  motion  for  a  new  trial  must  be  suffi- 
ciently definite  and  specific  that  on  ai)peal  the  error  complained 
of  may  be  readily  found,  so  as  not  to  impose  upon  the  court  the 
task  of  searching  the  record  for  the  alleged  errors. 

Beugnot  v.  State,  ex  rel.y  620 

NOTICE. 
See  County,  2;  Evidence,  7;  Insurance,  1,  2,  5,  13,  16,  16,  17,  19; 
Judgment,  3 ;  Fence,  3 ;  Judicial  Notice;   Municipal  Corpora- 
tion, 7;  Negligence,  25;  Pleading,  9;   Railroad,  12,  13,  14,  19; 
Sheriff's  Sale. 

1.  Master  Must  Take  Notice  that  Machinery  and  Tools  Wear  Out. — A. 
master  is  chargeable  w^ith  notice  of  the  tendency  of  machinery 
and  tools  to  wear  out.        Louisville,  etc.,  B.  W.  Co.  v.  Hicks,  588 

2.  When  Master  Not  Entitled  to  Notice. — If  the  negligent  act  is  an 
affirmative  one  and  is  done  by  the  master  personally,  notice  to 
him  is  involved  in  doing  the  act,  and  the  same  is  true  if  the  negli- 
gent act  be  done  by  another  under  his  order  or  direction.         lb. 

3.  Averment  of  Notice  to  Master,  When  Necessary. — If  the  negligent 
act  is  one  of  omission  on  the  part  of  the  master,  notice  is  not 
necessarily  involved  in  the  act  itself,  and  should  be  directly  al- 
leged, or  such  facts  should  be  averred  from  which  notice  follows 
as  a  necessary  inference.  lb, 

4.  Notice  to  Master,  (General  Allegation  of  Negligence  Not  Sufficient.— A 
complaint  must  contain  a  direct  averment  that  the  master  had 
notice  of  the  defect  causing  the  injury,  or  such  facts  must  be 
averred  from  which  notice  ari.ses  as  a  necessary  inference,  and  in 
such  cases  a  general  allegation  of  negligence  is  not  sufficient.    lb. 

OFFICE  AND  OFFICER. 
Liability  for  Wrongful  Acts. — Acts  Virtute  Officii  and  Acts  Colore  Officii. 
— If  a  wrongful  act  be  done  by  a  public  officer,  acting  as  such,  he 
will  be  liable  to  the  person  injured  on  his  official  bond,  and  there 
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is  no  legal  distinction  in  this  State  between  acts  done  by  color  of 
office  and  acts  done  by  virtue  of  office. 

State,  ex  rel,,  v.  Wa^ord,  392 

ORDINANCE. 
See  Damages,  9,  10 ;  Municipal  Corporation,  3,  4. 
PARENT  AND  CHILD. 
See  Contributory  Negligence,  1;  Negligence,  26,  27,  28,  29,30. 
When  Services  Not  Oratuitoua, — Presumption. — A  promise  by  a  parent 
to  give  to  a  child  land  in  consideration  of  board,  narsin^,  care  and 
attention  is  sufficient  to  rebut  the  presamption  which  arises^ 
when  the  services  are  rendered  while  the  parent  was  living  as  a 
member  of  the  child's   family,  that  they  were  gratuitously  ren- 
dered. 

Stewart,  Admr.,  v.  Small,  100 

PARTIES. 

See  Libel,  2 ;  Practice,  2,  3,  4 ;  Promissory  Note,  2. 

PARTITION. 

See  Lease,  2. 

PARTITION  FENCE. 

See  Fence. 

PARTNERSHIP. 

See  Arbitration,  4. 

PAYMENT. 

1.  Of  Sum  Less  than  Debt.— Effect  of— The  payment  of  a  sum  leas 
than  the  amount  actually  due  will  not  operate  as  a  satisfaction  of 
the  entire  debt,  even  though  a  receipt  in  full  be  given,  unless  there 
is  a  positive  agreement  to  receive  the  sum  paid  in  full  discharge. 

Kepler  v.  Jessupy  241 

2.  Application  of  Credits. — */i4(i^m^n<.— Where  an  action  involves 
several  claims  it  is  not  material  how  credits  due  the  defendant  are 
applied  by  the  jury  where  there  will  be  in  any  event  a  balance 
which  will  form  the  basis  of  a  simple  money  judgment.  lb, 

PERSONAL  INJURY. 
See  Master  and  Servant,  1,  2;  Pleading,  8;  Railroad,  11;  Strbxt 

Railroad. 

PERSONAL  PROPERTY. 
See  Descent,  3,  4,  6,  6;  Married  Woman,  4. 
PHYSICIAN  AND  PATIENT. 
See  Evidence,  5. 
PLEADING. 
See  Answer;  Complaint;  Contributory  Negligence,  4;  Counter- 
claim; Cross-Complaint;  Decedents'  Estates,  1,  2;  Insurance, 
10 ;  Negligence,  22 ;  Practice,  6. 

1.  Complaint.— Theory  of— Can  Not  be  Aided  by  Beply.—A  com- 
plaint must  proceed  upon  a  definite  theory,  and  recovery  had,  if 
at  all,  upon  that  theorj',  and  a  reply  can  not  be  looked  to  to  bol- 
ster up  the  complaint.  Phenix  Ins.  Co.  v.  Sogers,  72 

2.  Condition  Against  Premises  Remaining  Unor<^ipied. — Recovery. — 
Waiver. — If  there  is  a  condition  in  the  policy  against  the  insured 
premises  remaining  unoccupied,  and  the  uncontradicted  evidence 
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is  that  the  premises  were  unoccupied  at  the  time  of  the  loss,  it 
defeats  the  insured's  right  to  recover,  where  there  was  no  waiver 
of  the  condition.  lb, 

3.  Demurrer  to  Answer, — Carrying  Back  to  Complaint. — Aid  from 
Verdict. — A  demurrer  to  an  answer  should  be  carried  back  and 
sustained  to  a  bad  complaint  to  which  the  answer  is  addressed, 
and  upon  appeal  the  jsufficiency  of  the  complaint  will  be  con- 
siderea  in  tne  same  way  as  if  a  demurrer  nad  been  directed 
against  it,  without  any  aid  from  the  verdict. 

Board,  etc.,  v.  Stock ,  167 

4.  Complaint^ — Negligence. — Master  and  Servant.— Servant  of  Tender 
Years  and  Inexperience. — Hazardous  Work. — A  complaint  for  j>er- 
sonal  injury  is  sufficient  which  alleges,  in  substance,  that  plaintiff 
is  a  boy  fifteen  years  of  age,  that  he  was  employed  to  work  in 
and  about  defendant's  mill  to  wheel  sawdust  and  to  clean  out 
shavings  and  cuttings ;  that  the  foreman  and  president  of  the  de- 
fendant company  took  plaintiff  from  his  usual  and  customary 
work  and  set  him  to  work  upon  the  universal  wood-worker, 
a  machine  highly  dangerous  to  use  and  operate,  and  rendered 
more  dangerous  on  account  of  its  construction ;  that  appellee  was 
inexperienced  and  ignorant  of  the  dangerous  character  of  the 
machine  while  in  operation,  because  of  its  rapid  motion;  and 
that  he  was  set  to  work  while  it  was  in  motion,  and  while  work- 
ing with  the  first  piece  of  timber  was  injured  by  reason  of  the 
manner  in  which  tne  machine  was  set. 

Elwood  Flailing  Mill  Co.  y.  Jackson,  181 
6.  Filing  Amended  Paragraph — Effect  of— 11  a  paragraph  of  a  plead- 
ing be  amended  the  amended  paragraph  supersedes  the  original 
paragraph,  and  when  the  original  paragraph  goes  out  of  the 
record  by  the  filing  of  the  amended  paragraph,  all  the  rulings 
concerning  it  also  go  out  with  it.  Tague  v.  Owens,  200 

6.  Argumentative  Denial. — Demurrer.  —  Available  error  can  not  be 
predicated  upon  the  overruling  of  a  demurrer  to  a  special  para- 
graph of  reply  which  is  good  as  an  argumentative  denial  of  the 
facts  averred  in  the  answer  to  which  it  is  addressed. 

Kepler  v.  Jessup,  241 

7.  Complaint,  Sufficiency  of. — Action  by  Administrator  for  Death  of 
His  Decedent. —  Wife,  Children  or  Next  of  Kin. — In  an  action  by  an 
administrator  to  recover  damages  for  wrongfully  causing  the  death 
of  his  decedent,  the  complaint  to  be  sufficient  to  withstand  a  de- 
murrer for  want  of  necessary  facts  must  show  that  the  deceased 
left  a  wife,  children,  or  next  of  kin. 

State,  ex  rel,  v.  Walford,  392 

8.  Complaint,  Necessary  Allegations. — Master  and  Servant.— Bailroad. 
— Defective  Track. — Personal  Injury  of  Brakeman. — In  an  action 
by  a  brakeman  to  recover  damages  occasioned  by  the  defective 
condition  of  the  railroad  track,  the  complaint  must  allege,  to 
show  a  good  cause  of  action,  that  the  defective  condition  of  the 
track  at  the  place  where  defendant  was  injured  was  the  result  of 
defendant's  negligence ;  or,  if  not  due  to  defendant's  negligence, 
that  defendant  knew  of  the  defective  and  dangerous  condition  of 
the  track  a  sufficient  length  of  time  prior  to  the  accident  to  have 
repaired  the  same  in  the  exercise  of  reasonable  diligence ;  or  that 
it  was  defective  and  dangerous  for  such  a  length  of  time  prior 
to  the  accident,  that  defendant,  in  the  exercise  of  reasonable  cai^, 
should  have  discovered  and  repaired  it. 

Cleveland,  etc.,  B.  W.  Co.  v.  Sloan,  401 
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9.  Notice,  of  Defective  Conditiony  \Mien  Necessary  to  Allege,  When  Not. 
— If  the  defendant  placed  the  track  in  such  defective  and  dan- 
gerous condition,  it  is  not  necessary  to  aver  that  defendant  had 
notice  thereof;  otherwise  such  allegation  is  necessary.  lb. 

10.  Cross- Complaint. —  Chancery  Practice. — The  code  does  not  provide 
for  a  cross-complaint,  but  the  chancery  practice  of  determining 
the  rights  of  the  parties  on  each  side  of  a  case  is  recognized  by 
our  decisions,  and  in  such  cases  the  rules  of  pleading  and  the 
practice  of  chancery  courts,  as  modified  by  the  spirit  of  the  code, 
govern.  Heaton  v.  Lynch,  408 

11.  Discretionary  Poicer  of  Court ,  Cross- Complaint. — Delaying  Opposite 
Party. — Under  the  statute  providing  that  the  court  "may,  when 
the  justice  of  the  case  requires  it,  determine  the  ultimate  rights 
of  the  parties  on  each  side  as  between  themselves,"  the  power 
to  determine  a  controversy  between  the  parties  on  the  same  side, 
as  between  themselves,  is  a  discretionary  one,  and  should  not  be 
exercised  to  the  detriment  of  the  opposing  party  by  delaying  hia 
judgment.     R.  8.  1881,  section  568.  76. 

12.  Counterclaim. — Under  the  code,  a  counterclaim  embraces  both  re- 
coupment at  common  law  and  the  cross-bill  in  equity. 

Shipman  Coal,  etc.,  Co.  v.  Pfeiffer,  445 

13.  Complaint. — Averments  of  Not  Controlled  by  Bill  of  Particulars. — A 
bill  of  particulars  filed  with  a  complaint  does  not  control  the 
averments  of  the  complaint  which  are  in  cpnflict  with  the  bill. 

Chapman  v.  Elgin,  etc.,  B.  W.  Co,,  632 

14.  Complaint  to  Foreclose  Laborer'' s  Lien. — Contract. — In  an  action 
to  foreclose  a  laborer's  lien  the  complaint  need  not  show  the 
terms  of  the  contract  entered  into  by  virtue  of  which  the  labor 
was  performed.  lb. 

15.  Laborer^s  Lien. — Sufficiency  of  Complaint. — That  the  complaint 
shows  the  work  performed  by  plaintiff  was  in  the  county  of  the 
action,  and  that  it  sufficiently  shows  that  plaintiff  performed  the 
labor  charged  in  the  complaint,  see  opinion.  lb. 

16.  Complaint  to  Foreclose  Street  Assessment  Lien. — Assessment  Boll  as 
Exhibit.— Jn  an  action  to  foreclose  a  street  assessment  lien,  a  copy 
of  the  assessment  roll,  or  at  least  that  portion  of  it  which  relates  to 
defendant's  property,  should  be  made  an  exhibit  of  the  complaint, 
to  make  the  complaint  sufficient  on  demurrer  or  on  appeal  from 
judgment  by  default.  Sloan  v.  Faurot,  689 

17.  Complaint.— By  Assignee. — A  complaint  by  an  assignee  of  a  cause 
of  action  must,  to  be  good,  show  an  assignment  to  plaintiff. 

Bozarth  v.  Mallett,  41 7 

18.  Complaint. — Failure  to  Show  Cause  of  Action  in  Plaintiff. — A  com- 
plaint must  show  a  cause  of  action  in  favor  of  plaintiff,  else  it  will 
fee  insufficient  on  demurrer  for  want  of  facts.  lb. 

PLEDGE. 
See  Mariued  Woman,  5. 

POSSESSION. 
See  Adverse  Possession  ;  Landlord  and  Tenant,  1. 

PRACTICE. 
See  Appellate  Court  Practice  ;  Insurance,  18 ;  Verdict,  1. 
1.   Anticipating  Defense. — If   the    complaint   anticipates    a    defense 
which,  if  pleaded  by  the  defendant,  would  be  a  oar  to  the  action, 
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the  plaintiff  must  plead  facts  sufficient  to  avoid  such  defense,  or 
the  complaint  will  be  insufficient  to  withstand  a  demurrer'. 

Tovon  of  Andrews  v.  Sellers,  301 

2.  New  Parties, — A  defendant  to  an  action  can  not  insist  that  a 
new  party  defendant  be  brought  in  to  settle  a  controversy  purely 
among  the  defendants  which  does  not  affect  the  plaintiff. 

Heaton  v.  Lynch,  408 

3.  Sufficiency  of  Petition  to  Bring  in  New  Parties. — To  make  a  peti- 
tion sufficient,  under  section  277  (R.  S.  1881),  to  bring  in  a  new 
party,  it  must  be  shown  that  the  party  sought  to  be  brought  in  is 
a  necessary  party,  and  it  must  contain  a  prayer  for  relief.  lb, 

4.  New  Parties, — Demurrer  Sustained  to  a  Cross- Complaint. — *^Inter^ 
pleader  Cross- Complaint,'*  Party  to. — If  a  person  is  only  a  party- 
defendant  to  a  cross-complaint,  and  his  demurrer  is  sustained 
to  such  cross-complaint,  ne  can  not  be  required  to  answer  a 
separate  and  distinct  pleading,  called  an  "Interpleader  Cross- 
Complaint,"  for  he  is  not  a  party  thereto.  lb. 

6.  Erroneously  Excluding  Testimony. — Error  Cured. — If  testimony  is 
erroneously  excluded  in  examination  of  a  witness  in  chief,  but  it 
is  admitted  in  cross-examination  of  such  witness,  the  error  is 
cured.  Midland  JB,  W.  Co.y,  State,  ex  rel,,  433 

6.  Motion  to  Strike  Out  Pleading  .—Bill  of  Exceptions.— Order  of  Court, 
— A  motion  to  strike  out  a  pleading,  with  the  rulings  of  the  court 
thereon,  can  be  shown  only  by  a  Dill  of  exceptions  or  by  special 
order  of  court.  Huggins,  Admr,,  v.  Hughes,  465 

7.  Motion  to  Strike  out  Motion. — Effect. — A  motion  to  strike  out  an- 
other motion,  if  sustained,  would  be  equivalent  to  overruling  the 
first  motion.        Albany  Land  Co,  v.  McElwaine-Bichards  Co.,  477 

8.  Excessive  Damages. — Bemittitur. — The  trial  court  may,  if  it  con- 
siders the  damages  excessive  in  an  action  of  tort,  in  the  exercise 
of  a  sound  discretion,  permit  the  plaintiff  to  elect  whether  he  will 
remit  part  of  the  damages  or  suffer  a  new  trial.  If  the  remitti- 
tur is  made,  the  question  of  excessive  damages,  as  they  stand  after 
entering  the  remittitur,  may  still  be  considered  on  appeal. 

Cleveland,  etc,,  B.  W,  Co,  v.  Beckett,  547 

PRESUMPTION. 
See  Husband  and  Wife,  2;   Lipk  Insurance,  12;   Mortgage;   Neg- 
ligence, 19;  Parent  and  Child;   Railroad,  20;   Real  Estate, 
2;  Sheriff's  Sale;  Verdict,  2, 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  ANB  SURETY. 
See  Suretyship. 

PROMISSORY  NOTE. 
1.  Ambiguity  as  to  Maker, — Signing  Corporate  Name  and  Official  Name, 
— Parol  Evidence  Admissible  to  Clear  up  Ambiguity,  Under  Proper 
Averments, — Where  a  promissory  note  was  signed, 

"National  Forge  &  Iron  Co., 
**Mark  Swarts,  President,'^ 
it  is  ambiguous  as  to  who  executed  the  note,  t.  e.,  whether  it  is 
the  individual  note  of  Swarts  (as  alleged  in  the  complaint),  or  the 
note  of  the  National  Forge  and  Iron  Co.  (as  allegea  in  answ^er), 
or  the  joint  obligation  of  both,  and  parol  evidence  is  admissible 
to  clear  up  the  ambiguity.  Swarts  v.  Cohen,  20 

Vol.  11—47 
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2.  Person  Not  Signing  Note,  Compelling  Plaintiff  to  Join  as  a  Defend- 
ant.— The  payee  of  a  note  can  not  be  compelled  to  join  as  a  party 
a  person  in  a  suit  against  the  maker,  who  receives  a  part  of  the 
proceeds  of  the  note  and  who  agrees  to  pay  such  note. 

Heaton  v.  Lynch,  408 

3.  Want  of  Consideration,  Answer, — In  an  action  on  a  promissory 
note,  negotiable  by  the  law  merchant,  by  an  assignee  before  ma- 
turity, an  answer  which  only  avers  that  the  note  was  executed 
without  consideration  is  not  sufficient.  To  make  such  answer 
sufficient,  it  should  be  averred  that  the  plaintiff  was  not  a  bona  fide 
purchaser  for  value.  Voris  v.  Harshharger,  Admr.,  555 

4.  Maker  of  Unsound  Mind,  Answer. — Indorsee. — Guardian.— In  an  ac- 
tion on  such  a  promissory  note,  an  answer  that  the  maker,  at  the 
time  of  its  execution,  was  a  person  of  unsound  mind,  constitutes 
a  good  defense,  even  as  against  a  bona  fide  indorsee  for  value  with- 
out notice  of  such  unsoundness  of  mind.  8uch  a  defense  may  be 
made  by  the  guardian  of  the  maker,  appointed  after  the  note  is 
executed.  lb. 

PROXIMATE  CAUSE. 

See  Intoxicating  Liquors,  1 ;  Master  and  Servant,  2 ;   Nbgligencb, 
1,  11,  33 ;  Railroad,  8,  9. 

RAILROAD. 
See  Contributory  Negligence,  1;   Evidence,  5;  Judgment,  1;  Neg- 
ligence, 11;  Pleading,  8;  Real  Estate,  3;  Street  Railroad. 

1.  Permitting  Fire  to  Escape  from  Bight  of  Way. — Damages. — Suffi- 
ciency of  Complaint. — A  complaint  for  damages  alleged  to  have 
been  caused  by  fire  negligently  permitted  to  escape  from  a  rail- 
road company's  right  of  way  is  sufficient,  which  alleges  that  the 
company  negligently  permitted  combustible  material  to  accumu- 
late on  its  right  of  way,  and  negligently  permitted  fire  to  be  com- 
municated thereto,  from  one  of  its  passing  engines,  and  negli- 
gently permitted  the  fire  to  spread  to  plaintiff's  meadow  land, 
whereby  plaintiff  was  damaged,  etc. 

Terre  Haute,  etc.,  B.  B.  Co.  y.  Walsh,  23 

2.  Damage  to  Land  by  Fire. — Opinion  Evidence. — Depreciation  in  Value. 
— ^The  question  before  the  court  and  jury  being  as  to  what  extent 
the  meadow  had  been  damaged  by  the  fire,  it  was  not  error  to 
allow  plaintiff,  a  farmer,  as  a  witness  in  his  own  behalf,  to  state 
his  opinion  as  to  the  depreciation  of  his  meadow  from  the  first  to 
the  second  year,  where  it  appears  that  the  meadow  had  been 
sown  four  years,  and  that  three  crops  had  been  harvested  from  it. 

lb. 

3.  That  the  evidence  is  sufficient  to  support  the  verdict  against  a 
railroad  company  for  negligently  permitting  fire  to  escape  from 
its  right  of  way,  onto  plaintiff's  land,  etc.,  see  opinion.  lb. 

4.  Liability  for  Stock  Killed.— Statute  Construed. — ^The  liability  of  a 
railroad  company,  under  section  5312,  R.  S.  1894,  for  stock  killed, 
is  not  in  any  way  affected  by  the  terms  of  section  5323,  R.  S.  1894, 
requiring  railroad  companies  to  fence  their  lands,  etc. 

New  York,  etc.,  B.  B.  Co.  v.  Zumbaugh,  107 

5.  Evidence.  —  Insufdcient  Cattle  Guard. — Circumstance  Against  Suffi- 
cipnry. —Jn  an  action  for  damages  for  stock  killed  by  railn.>ad 
locomotives,  by  reason  of  defective  cattle  guards,  the  fact  that  dif- 
ferent animals' which  ought  to  have  been  kept  out  by  it,  at  various 
times  crossed  it  with  apparent  ease,  is  a  circumstance  tending  to 
establish  the  insufiiciency  of  the  cattle  guard.  //>. 
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6.  Evidence  of  InsnJjUciency  of  Other  Guards  of  Similar  Material  and 
Construction, — Where  the  vice,  if  any  existed,  was  inherent  in 
the  plan  and  general  make-up  of  the  cattle  guard  itself,  evidence 
of  the  insufficiency  of  another  guard  three  or  four  miles  distant 
of  similar  material  and  construction  was  competent.  /&. 

7.  Duty  as  to  Passenger  Depot  and  Platform, —  To  Whom  Extends,— It 
is  the  duty  of  a  railroad  company  to  keep  its  station  and  platform 
in  a  reasonably  safe  condition,  and  to  have  them  reasonclbly  well 
lighted.  Such  duty  is  not  limited  to  actual  passengers  only,  but 
includes  those  who  come  to  meet  friends  or  ''speed  the  parting 
guest."  Nexo  York,  etc.,  R,  B,  Co,  v,  Mushrush,  192 

8.  Negligently  Discharging  Passenger  at  Intermediate  Station, — Law  and 
Fact, — Driving  in  Buggy,  in  Cold,  to  Destination. — Injurious  Conse- 
quences,— Proximate  Cause.— Contributory  Negligence. — Where  K. 
purchased  a  passenger  ticket  entitling  her  to  passage  from  A  to 
C,  but,  by  the  negligence  of  the  conductor,  she  was  discharged 
at  an  intermediate  station,  6,  she  having  been  informed  by  the 
conductor,  and  believed,  that  the  station  was  C,  the  place  of  her 
destination,  and  desiring  to  reach  her  destination  she  procured  a 
buggy  and  driver,  and  was  driven  to  C,  a  distance  of  five  miles, 
through  the  cold,— the  court  can  not  say,  as  a  matter  of  law, 
that  tne  injuries  she  received  are  not  such  as  were  likely  to  be 
anticipated  as  naturally  flowing  from  the  negligence  of  the  railroad 
company  in  causing  her  to  leave  the  train  at  B ;  or,  if  not  such 
as  would  have  been  reasonably  apprehended,  that  thejr  were  not 
the  proximate  result  of  that  act ;  or  that  K.  was  in  fault  m  continu- 
ing ner  journey  to  C,  to  which  place  it  was  the  duty  of  the  railroad 
company  to  carry  her  in  safety. 

Pittsburgh,  etc.,  B,  W,  Co.  v,  Klitch,  290 

9.  Beasonable  Care, — Proximate  Cause, — Question  of  Fact. — In  such 
case,  the  jurv  had  the  right  to  infer  tnat  the  conduct  of  K.  in 
continuing  her  journey  from  B  to  C  was  entirely  natural  and 
reasonable,  and  that  the  original  wrongful  act  was,  in  the  sense 
of  the  law,  directly  responsible  for  the  train  of  injuries  caused  by 
it,  including  any  illness  resulting  from  the  ride.  lb. 

10.  Negligence.— Change  or  Bepair  of  Track. — Care. — A  railroad  com- 
pany has  the  right  to  make  necessary  changes  or  repairs  in  its 
track,  but  in  making  such  changes  or  repairs,  it  is  required,  in 
the  discharge  of  its  duty  to  its  employes,  to  use  reasonable  care 
to  provide  and  maintain  the  same  in  reasonably  safe  condition 
for  the  performance  of  the  duties  required  of  its  employes.  Ordi- 
narily it  would  be  negligence  to  leave  such  work,  at  any  time,  in 
an  unfinished  condition  longer  than  would  be  required,  under 
the  circumstances,  in  the  exercise  of  reasonable  care  and  dili- 
gence, to  complete  the  work. 

Cleveland,  etc.,B.  W.  Co.  v.  Sloan,  401 

11.  Personal  Injury  of  Brakeman. — Contributory  Negligence.— Defective 
Track. — A  brakeman  has  the  right  to  assume  that  the  track  is  in 
a  reasonably  safe  condition ;  and  the  fact  that  he  might,  on  ex- 
amination with  his  lantern,  have  disclosed  the  defective  and  dan- 
gerous condition  of  the  track  before  stepping  thereon  between 
the  cars,  is  not  sufiicient  to  charge  him,  as  a  matter  of  law,  with 
contributory  negligence.  lb, 

12.  Common  Carrier. — Notice  by  Shipper  of  Loss  or  Damage. — Time  of, 
— While  common  carriers  can  not,  by  contract,  relieve  them- 
selves from  liability  for  their  own  negligence,  they  can,  by  con- 
tract with    the    shipper,  provide  for  a   reasonable  time  within 
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which  notice  of  claim  lor  loss  or  damajges  shall  be  given  as  a  con- 
dition of  liability  and  the  manner  of  giving  it. 

Case  V.  Cleveland,  etc,  B.  W,  Co.,  517 

15.  Common  Carrier, — Time  of  Notice  of  Damage  or  Loss. —  When  Beas- 
onable, — A  provision  in  a  contract  of  shipment  fixing  the  time  at 
ten  days,  in  which  notice  of  damage  or  loss  shall  be  given  as  a 
prerequisite  to  liability,  is  a  reasonable  one.  lb. 

14.  Notice  of  Loss,  etc.— Waiver. — Mere  knowledge  by  the  agents  of 
the  company  that  the  shipper  claimed  to  have  lost  some  of  his 
stock,  coupled  with  a  search  therefor  along  its  right  of  way,  did 
not  amount  to  a  waiver.  lb. 

16.  Beduced  Fare  for  Passengers  Purchasing  Tickets. — Facilities  to  Ob- 
tain Tickets. — A  railway  company  may  require  passengers  to  pro- 
care  tickets,  or,  upon  failure  to  do  so,  to  pay  the  regular  fare, 
and  not  the  reduced  ticket  fare ;  but  it  must  provide  proper  facili- 
ties to»  enable  the  passengers  to  purchase  such  tickets. 

Cleveland,  etc.,  B.  W.  Co.  v.  Beckett,  547 

16.  Failure  to  Furnish  Facilities  to  Purchase  Ticket. — Before  a  railway 
company  can  demand  of  a  passenger  more  than  the  regular 
ticket  fare,  it  must  furnish  facilities  to  such  passenger  for  the 

Eurchase  of  a  ticket  at  the  place  where  he  enters  the  cars ,  and  if 
e  is  not  furnished  such  facilities,  or  is  refused  a  ticket,  he  may 
enter  the  car  and  tender  only  the  regular  ticket  fare.  lb. 

17.  Wrongful  Act  of  Servant  Acting  Under  Bules  of  Company. — A  rail- 
way company  can  not  justify  its  own  wrongful  conduct  by  the 
fact  that  the  servants  were  acting  according  to  its  directions  or 
rules.  lb. 

18.  Use  of  Same  Track  by  Two  Companies''  Trains. — Sale  of  Tickets. 
— Agency. — Where  the  trains  of  one  railroad  company,  by  an  ar- 
rangement between  it  and  another  company,  use  the  track  of  the 
latter  company  between  certain  points,  and  regularly  stop  at  in- 
termediate stations  to  receive  and  discharge  passengers,  to  whom 
tickets  bearing  the  names  of  both  companies  are  sold  in  the  usual 
way  by  the  local  company's  ticket  agent,  the  proceeds  being  di- 
vided between  the  two  companies,  the  local  company  will  be 

*     deemed  the  agent  of  the  other  in  issuing  tickets,  and  the  latter 
is  bound  to  aceptthem. 

Pittsburgh,  etc.,  B.  W.  Co.  v.  Berryman,  640 

19.  Agent^s  Authority. — Purchase  of  Ticket  Without  Notice  of  Bevocation. 
— Dut{/  of  Company  to  Accept. — Ejectment  of  Passenger. — Where  a 
railroad  company  runs  its  trains  regularly  over  a  part  of  the  line 
of  another  company,  customarily  stops  at  intermediate  stations 
to  receive  and  discharge  passengers,  and  accepts  tickets  sold  by 
the  latter  company's  agent,  and  by  its  conduct  leads  the  public 
to  believe  that  the  local  company^s  agents  are  authorized  to  sell 
tickets  for  use  upon  its  trains,  it  is  bound  to  accept  a  ticket  from, 
and  is  liable  for  ejecting,  a  passenger  who  (with  knowledge  of 
the  custom  and  relying  upon  the  local  agent's  authority,  without 
notice  of  its  withdrawal)  purchased  the  ticket  in  the  ordinary 
course  after  tlie  revocation  of  the  agent's  authority  to  sell  that 
kind  of  a  ticket.  lb. 

20.  Ticket  Bearing  Names  of  Two  Companies. — Presumption. — Where 
one  railroad  company,  between  certain  points,  uses  the  track  of  an- 
other company,  and*  at  intermediate  stations,  tickets  bearing  the 
names  of  both  companies  are  sold  to  passengers,  without  limiting 
words  upon  the  face  thereof,  it  is  an  indication  to  passengers  who 
know  that  the  trains  of  both  companies  ran  over  the  same  track. 
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that  the  ticket  ie  intended  for  use  upon  the  trains  of  either  com- 
pany, lb. 

21.  When  Eironeous  Instruction  Harmless. — Instructions  going  to  the 
question  of  the  defendant's  duty  to  accept  the  ticket  tendered 
by  the  plaintiff,  although  incorrect,  will  be  deemed  harmless,  and 
not  available  for  a  reversal  of  the  judgment  where  the  vferdict 
rightfully  determines  the  duty  of  the  defendant  in  that  particu- 
lar, lb. 

22.  Damages. — Measure  of. — Excessive  Damages. — As  there  is  no  stand- 
ard by  which  the  damages  sustained  by  a  passenger  by  reason  of 
a  wrongful  public  expulsion  from  a  train  can  be  accurately  meas» 
ured,  the  amount  fixed  by  the  jury  in  this  case  will  not  be  dis- 
turbed on  appeal.  lb. 

REAL  ESTATE. 
See  Married  Woman,  4;  Trust,  1,  2. 

1,  Trespass  and  Wrongful  Appropriation. — Averments  as  to  Ownership. 
— Where,  in  a  complaint  to  recover  damages  for  a  trespass  upon 
and  wrongful  appropriation  of  land,  the  averments  as  to  owner- 
ship show  title  m  the  plaintiff,  the  complaint  will  withstand  a  de- 
murrer, although  such  averments  are  not  as  clear  and  specific  as 
the  rules  of  careful  pleading  require. 

Pittsburgh,  etc.,B.  W.  Co.  v.  Harper^481 

2.  Presumption  as  to  Continuance  of  Ownership. — An  averment  that 
the  plaintiff  was  the  owner  of  the  land  on  the  26th  of  May,  and 
that  the  wrong  complained  of  occurred  on  the  28th  of  the  same 
month,  is  sufficient  to  show  ownership  on  the  latter  day,  as  own- 
ership and*occupancy  are  presumed  to  continue  until  the  contrary 
is  made  to  appear.  lb. 

5.  Bailroad. — Street. — Grant  of  Right  of  Way  by  Municipal  Authorities. 
^Damages.— Abutting  Owner's  Bight  of  Action. — The  owner  of  land 
abutting  on  a  highway  or  street  is  not  debarred  from  recovering 
damages  from  a  railroad  company  constructing  a  track  thereon, 
by  the  fact  that  the  municipal  authorities  have  granted  the  com- 
pany a  right  of  way  over  such  street  or  highway.  lb. 

4.  Proof  as  to  Quantity  of  Land   Taken.— It  is  not  essential  to  the 

maintenance  of  the  action,  that  the  plaintiff  should  prove  the  ex- 

.  act  width  or  dimensions  of  the  land  appropriated,  if  it  be  shown 

that  some  land  was  taken.  lb. 

6.  Duration  of  Injury .— Inferences  by  Jury.  — Where  a  railroad  com- 
pany wrongfully  appropriates  a  strip  of  ground  and  constructs 
thereon  a  side  track,  the  probable  duration  of  the  injury  may 
be  inferred  by  the  jury  from  the  facts  as  to  the  use  actually  made 
of  the  sidingand  of  the  land  upon  which  it  is  constructed.       lb. 

6*  Adverse  Possession. — Occupancy  by  Third  Person. — The  erection  of 
telegraph  poles  upon  the  ground  in  controversy  by  another  cor- 
poration, which  permitted  the  railroad  company  to  use  one  of  its 
wires,  can  not  be  made  the  basis  of  a  claim  of  title  or  adverse  pos- 
session by  the  latter.  lb. 

7.  Assessment  of  Damages—Special  Statute — Bemedy  by  Independent 
Action. — Where  the  owner  of  land  acquiesces  in  the  appropria- 
tion thereof  by  a  railroad  company,  he  is  not  bound  to  proceed  un- 
der the  special  statute  for  the  assessment  of  damages,  but  may 
recover  in  an  independent  action  for  the  permanent  injury  sus- 
tained, lb. 

RECORD. 
See  Appellate  Court  Practice,  3, 12;  Interrogatories  to  Jury,  1,  6. 
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RECOVERY. 
See  Appbllatb  Court  Practice,  8;    Contract,  2;    Insurahcb,  14; 

Pleading,  2. 

REFORMATION  OF  INSTRUMENT. 
See  Insurance,  4. 

REMEDY. 
See  Real  Estate,  7. 

REMITTITUR. 

See  Practice,  8. 

REPLEVIN. 

1.  Property  not  Included  in  Mortgage. — Subsequent  Mortgagee. — Sale, 
— Title. — Where  A  sold  a  printing  press,  including  blanket,  stocks, 
wrenches  and  overhead  fixtures  for  power,  on  payments,  on  which 
a  mortgage  was  executed  to  secure  the  deferred  payments,  and 
in  addition  to  the  above  described  property  a  paper  folder  with- 
out additional  price,  which  was  not  included  in  the  mortgage,  A 
can  not  replevy  the  paper  folder  from  C,  who  was  a  purchaser  for 
value,  from  B,'in  reliance  on  the  public  records  of  hoth  A's  and 
B's  mortgages,  which  disclosed  no  uen  on  the  folder,  and  who,  in 
accordance  with  the  terms  of  his  mortgage  on  the  folder  and  the 
other  property  above  mentioned,  executed  subsecjuently  to  A's 
mortgage,  advertised  and  sold  the  folder  at  public  auction  and 
became  the  purchaser  thereof  and  took  possession  of  the  same. 

Van  Allen  v.  Smith,  103 

2.  Affidavit,  Failure  to  File,  Effect. —  Taxes.-— If  no  affidavit  accom- 
panies a  complaint  in  replevin,  the  plaintiff  is  not  entitled  to 
possession  of  the  property;  but  the  action  proceeds  so  that  the 
title  to  the  property  or  right  to  its  possession  may  be  determined ; 
and  a  failure  to  aver  that  the  property  was  taken  for  a  tax  does 
not  render  the  complaint  bad.        Town  of  Andrews  v.  Sellers,  SOI 

3.  Property  Taken  for  Taxes. — Trover. — Replevin,  under  our  statute, 
is  a  possessory  action,  and  if  it  appear  upon  the  trial  that  the 
property  was  taken  for  a  tax,  the  plaintiff  will  not  be  entitled  to 
it.  In  such  a  case,  if  the  seizure  was  wrongful,  the  injured  party 
is  remitted  to  his  action  for  trespass  or  trover  or  other  proper 
action.  IIk 

4.  Illegality  of  Taxes. — If  it  appear  that  the  property  was  seized  for 
taxes,  the  illegality  of  the  tax  can  not  be  considered.  lb. 

6.  Stranger^ s  Property  Seized  for  a  Tax. — If  the  property  of  a  person 
is  seized  who  does  not  owe  the  tax,  he  may  maintain  replevin 
for  the  property  against  the  tax  collector  seizing  such  property. 

tb, 

6.  General  Denial. — Anything  which  will  tend  to  defeat  plaintiflfs 
claim  of  title,  or  right  of  possession,  in  replevin,  may  be  given  in 
evidence  under  the  general  denial. 

Shipman  Coal,  etc.,  Co.  v.  Pfeiffer,  445 

7.  Property  Claimed  as  Exempt  from  Execution. — Refusal  to  Set  Same 
Off  to  Defendant. — Mortgaged  Property. — Where  the  judgment  de- 
fendant, after  levy  and  before  sale,  presented  to  the  sheriff  a 
schedule  of  all  his  property  of  every  description  whatever,  and 
demanded  that  the  property  described  in  the  complaint  be  set  off 
to  him  as  exempt  from  execution,  and  the  property  was  appraised 
according  to  law,  but  the  sheriff  refused  to  set  the  same  off  to 
such  defendant,  he  being  a  householder  and  entitled  to  such  ex- 
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emption,  the  judgment  defendant  may  replevy  the  same.  The 
fact  that  the  property  was  mortgaged  did  not  deprive  defendant 
of  the  right  to  have  the  same  exempted. 

Adams,  Sheriff,  etc.,  v.  Hessian,  598 

REPLY. 
See  Pleading,  1. 
RES  AD  JUDICATA. 
See  Appbllatb  Qovvt  Practice,  11 ;  Fosmeb  Adjudication  ;  Trust,  5. 
RES  GEST^. 
See  Evidence,  8. 
SALE. 
See  Criminal  Law,  1,  2,  3;  Descent,  4;  Evidence,  12, 13, 14,  15;  Ex- 
ecution, 3;  Intoxicating  Liquors,  1,2;  Replevin,  1. 

1.  Oooda  Damaged  and  Rendered  Worthless  in  Transit. — Failure  to  Re- 
turn.— Bananas. — Where  A  ordered  a  car  load  of  bananas  of  B, 
and  B  sliipped  them  in  a  common  box  car  instead  of  a  refrigera- 
tor car,  as  was  usual  and  customary,  and  in  course  of  transit  they 
were  frozen  and  rendered  worthless,  A  lost  no  rights  by  its  fail- 
ure to  return  them,  since  they  were  of  no  value. 

Wilson  v.  Western  Fruit  Co.,  89 

2,  Duty  of  Vendor  in  Preparing  for  Shipment. — Bananas. — It  was  the 
duty  of  B,  in  delivering  the  goods  for  shipment,  to  use  reasonable 
diligence  and  care  that  the  bananas  were  safely  packed  in  proper 
manner  to  insure  a  safe  carriage,  and  the  risk  of  B's  negligence 
in  this  regard  was  not  imposed  upon  A  by  mere  delivery  of  the 
goods  to  the  carrier.  Ib^ 

SET-OFF. 
See  Deed,  1. 

SHERIFF'S  SALE. 
Notice  of  Recorded  Mortgages.— Presumption  of  Duty  Performed. — ^The 
sheriff  is  bound  to  take  notice  of  recorded  mortgages,  and  he 
must  require  the  purchaser  to  complv  with  the  conditions  thereof 
before  placing  him  in  possession,  and  in  that  regard  it  will  be  pre- 
sumed that  the  sheriff  did  his  duty. 

Adams,  Sheriff,  etc.,  v.  Hessian,  598 

SLANDER. 

1.  Complaint, — Averment  as  to  Sex. — Where  a  complaint  for  slander 
gives  the  plaintiff  a  feminine  name  and  uses  pronouns  designating 
the  feminine  gender,  it  sufficiently  shows  tliat  the  plaintiff  is  a 
female.  Cosand  y.  Lee,  511 

2.  Words  Charging  Fornication,  etc. — Under  the  statute  (section  286, 
R.  S.  1881),  words  which  are  sufficient  to  charge  a  female  with 
incest,  fornication,  adultery  or  whoredom,  are  actionable,  whether 
they  charge  a  crime  or  not.  lb. 

S,  Words  Not  Actionahlp  Per  Se  Must  be  Spoken  and  Understood  in 
Slanderous  Sense. — The  following  words:  "Ah,  Flora,  you  want 
to  come  home  and  have  another  young  one  like  you  did  last  sum- 
mer," or  "Ah,  Flora,  you  want  to  come  home  and  lose  another 
young  one  like  you  did  last  summer,"  are  not  actionable  per  se, 
and  a  complaint  declaring  upon  them  must,  to  be  good,  show  bv 
the  innuenao  not  only  that  the  words  were  slanderously  uttered, 
but  that  they  were  so  understood  by  the  hearers.  lb. 
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4.  Wor^s  Capable  of  Two  Constructions, — Province  of  Jury,  ~\y  hen 
the  wonis  alleged  to  have  been  spoken  are  capable  of  two  t*on- 
structions,  one  of  which  would  be  innocent,  it  is  for  the  jury  to 
determine  whether  they  were  used  and  understood  in  that  sense 
or  otherwise.  ift. 

SPECIAL  FINDING. 
See  Damages,  2. 

1.  Instructions  to  Jury. — Hai-mless  Error.— Where  a  special  finding 
is  requested,  the  giving  of  an  instruction  which  could  not  have  af- 
fect^a  the  verdict  wcs  harmless. 

Western  Union  Tel.  Co,  v,  Stratemeier,  601 

2.  Sufficiency  of  Finding. — As  Strong  as  Pleading, — Where  a  pleading 
has  been  held  good  on  demurrer,  and  the  facts  found  are  as 
strong  as  they  are  pleaded,  the  finding  is  sufficient.  lb. 

3.  When  will  Override  General  Vej^dict. — The  special  findings  over- 
ride the  general  verdict  only  when  both  can  not  stand,  and  this 
antagonism  must  be  apparent  upon  the  face  of  the  record  beyond 
the  possibility  of  being  removed  by  any  evidence  legitimately 
admissible  under  the  issues,  before  the  court  can  be  successfully 
called  upon  to  direct  iudgment  in  favor  of  a  party  against  whom 
a  general  verdict  has  been  rendered.         Bedford  v.  Spihnany  684 

4.  Facts  Found. — Malpractice.— For  special  findings  that  do  not  over- 
ride the  general  verdict  in  favor  of  plaintiff,  in  an  action  for 
malpractice  in  failing  to  properly  reduce  a  fracture  of  a  bone  and 
replace  dislocated  parts  of  the  wrist,  etc.,  see  opinion.  lb. 

SPECIAL  VERDICT. 
See  Appellate  Court  Practice,  3;  Insurance,  16,  17,  18, 19;  Negli- 
gence, 29;  Verdict,  1. 

1.  Additional  Findings^  Motion  for. — Practice^  Appellate  Court, — No 
question  is  presented  on  appeal  upon  an  oral  motion  in  the  trial 
court  to  require  a  jury,  which  has  brought  in  a  special  verdict, 
to  return  to  the  jury  room  and  find  upon  other  facts,  unless  the 
motion  is  brought  into  the  record.  Boos  v.  State,  ex  rel,,257 

2.  Venire  de  Novo. — A  venire  de  novo  will  only  be  awarded  where 
the  special  verdict  is  ambiguous,  indefinite  or  wanting  in  form. 

lb. 
8.  When  Not  Aided  by  Inference  or  Intendment. — How  Construed. — A 
special  verdict  will  be  construed  reasonably  and  fairly,  but  it 
must  contain  within  itself,  without  aid  by  intendment  or  infer- 
ence, other  than  those  which  necessarily  follow,  all  those  es- 
sential facts  which  are  required  to  authorize  a  recovery  by  the 
party  upon  whom  rests  the  burden  of  proof. 

Sirk  V.  Marion  St.  B.  W.  Co.,  680 

STATUTE  CONSTRUED. 
Bee  Mabbied  Woman,  2;  Negligence,  10;  Railboad,  4. 
STATUTE  OF  LIMITATIONS. 
See  Decedents'  Estates,  2 ;  Trust,  4. 
STREET  ASSESSMENT. 
See  Municipal  Corporation,  2;  Pleading,  16. 
STREET   RAILROAD. 
Personal  Injury  of  Passenger. —  When  Not  Liable. — Contributory  Neg* 
ligence. — Giving  Signals. — Where  a  street-car   passenger  gave  a 
signal  fas  it  was  the  custom  of  passengers  to  sometimes  do)  to  stop 
at  the  next  street  crossing,  and  in  obedience  to  the  signal  the  mo- 
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torman  slowed  ap  at  the  crossing  and  came  almost  to  a  standstill, 
when  the  passenger  gave  another  signal  (as  she  intended)  to 
stop,  and  aoout  the  same  time  stepped  from  the  car,  and  while 
she  was  in  the  act  of  alighting  the  speed  of  the  car  was  greatly 
accelerated,  causing  her  to  fall  to  the  ground,  etc.,  the  railroad 
company  is  not  liable  in  damages  for  injuries  sustained,  it  not 
appearing  but  that  the  second  signal  given  by  her  was  the  regular 
signal  to  start  up  the  car,  nor  that  the  motorman  knew,  or  by  the 
exercise  of  due  care  might  have  known,  that  she  was  not  yet 
off,  but  was  in  a  position  of  danger  should  he  start  up  the  car, 
nor  that  the  car  would  not  have  come  to  a  full  stop  had  she  de- 
layed giving  the  second  signal. 

Sirk  V.  Marion  Street  B.  W.  Co.j  680 

STREETS  AND  ALLEYS. 
See  Damages,  9, 10,  11, 12. 

SUI  JURIS. 

See  Contributory  Nbgligencb,  1 ;  Negligence,  28,  27y  30,  31. 

SUPERIOR  COURT. 

See  Appeal,  3. 

SURETYSHIP. 

See  Life  Insurance,  7 ;  Married  Woman,  3,  4,  6. 

TAXES. 

See  Evidence,  9, 10;  Municipal  Corporation,  1 ;  Replevin,  2,  3,  4,  5. 

1.  Demand  Before  Levy. — A  seizure  of  property  for  taxes  is  not  illegal 
because  of  the  failure  of  the  tax  collector  to  first  make  a  demand 
of  payment  of  the  person  owing  for  such  taxes. 

J'oicn  of  Andrews  v.  Sellers,  301 

2.  Suit  on  Delivery  Bond. — Averments  of  Complaint. — In  a  suit  on  a 
bond  given  to  secure  the  release  of  personali)roperty  levied  upon, 
the  averment  that  the  taxes  w^ere  properly  levied  by  the  proper 
board  of  county  commissioners,  for  State,  county,  school  and 
other  purposes,  in  a  certain  amount,  is  sufficient  to  include  all  the 
preceoent  steps  requisite  to  make  a  valid  tax. 

Midland  B.  W.  Co.  v.  State,  ex  rel.,  433 
8.   Same. — Demand  for  BedeUvery  of  Property. — In  a  suit  on  such  a 
bond,  wherein  it  is  specified  when  the  property  shall  be  redeliv- 
ered to  the  county  treasurer,  a  demand  before  bringing  suit  need 
not  be  made.  lb. 

4.  Excuse  for  Failure  to  Bedeliver  Property. — If  the  defendant  has  any 
excuse  for  his  failure  to  redeliver  the  property,  he  must  set  it  up 
in  his  defense;  such  a  defense  as  that  the  property  was  not 
owned  by  the  person  against  whom  the  taxes  were  assessed.    lb. 

5.  Allegation  that  Article  Levied  on  was  Personal  Property. — In  a  suit 
on  such  a  bond  it  is  not  necessary  to  allege  that  the  article  levied 
on  was  personal  property.  lb. 

6.  Failure  to  Use  Dollar  Marks  in  Assessment  Sheets.— A  failure  to 
use  the  dollar  mark  (or  any  other  similar  sign)  in  front  of  the 
amount  of  the  valuation  of  property  in  the  assessment  sheets 
does  not  render  the  assessment  void ;  and  this  is  especially  true 
if  it  can  be  gathered  from  the  entire  assessment  that  the  dollar 
mark  was  intended  to  be  used  but  was  accidentally  omitted.    /6. 

7.  Proof  of  Validity  of  Tax  Assessment. — In  an  action  on  a  delivery 
bona  given  to  recover  the  possession  of  personal  property  levied 
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upon  lor  taxes,  the  plaintiff  is  not  required  to  prove  that  the  taxes 
were  legally  assessed.    R.  S.  1881,  section  6498.  lb. 

TELEGRAPH  COMPANY. 

See  Damages,  8. 

THEORY. 

See  Mastbb  and  Servant,  17 ;  Pleading,  1« 

TITLE. 

See  Descent,  3;  Replevin,  1. 

TOWN. 

See  Municipal  Corporation,  1,  2. 

TOWNSHIP,  CIVIL. 

See  Appeal,  2. 

TOWNSHIP  TRUSTEE. 

•  See  Appeal,  2. 

TRESPASS. 
See  Damages,  2 ;  Real  Estate,  1. 

TRESPASSER. 

See  Contributory  Negligence,  3. 

TRUST. 

See  Husband  and  Wife,  1. 

1.  Express  Trust  in  Land. — Parol  Affreement  to  Hold  Proceeds  qf  ScUe 
of  Land  in  Trust. — Consideration. — Inchoate  Interest. — While  an 
express  trust  in  land  can  not  be  established  by  parol,  a  parol 
agreement  to  hold  the  proceeds  of  a  sale  of  the  land,  in  trust  for 
another,  is  valid,  if  based  upon  a  sufficient  consideration,  and 
[the  conveyance,  by  a  wife,  of  her  inchoate  interest  is  sufficient 
consideration  to  establish  such  a  trust. 

Talbotty  Admr.,  v.  Barber,  1 

2.  Parol  Agreement  of  Mortgagee  to  Hold  Part  of  Proceeds  of  Sale  of 
Mortgaged  Lands  in  Trust  for  Wife. — Inchoate  Interest. — Statute  of 
Frauds. — Fraud.— Where  the  wife  joined  with  her  husband  in 
executing  a  mortgage  upon  his  real  estate,  as  security  to  an  exist- 
ing creditor  of  the  husband,  and  the  wife  joined  therein  only  upon 
the  parol  agreement  of  the  mortgagee  that  in  consideration  of  tier 
signing  the  mortgage  with  her  husband,  and  of  her  agreement  then 
made,  that  she  would  not  appear  to  or  resist  a  foreclosure  of  the 
mortgage,  and  that  she  would  not  redeem  from  the  sale  to  be  made 
on  the  foreclosure  of  the  mortgage,  he  (the  mortgagee)  would  take 
and  foreclose  the  mortgage,  and  purchase  the  lands  at  the  fore- 
closure sale,  and  would  hold  one-third  of  the  land  for  her,  and 
would  protect  her  inchoate  interest  therein,  and,  as  soon  as  he 
could  sell  the  land,  would  pay  her  one-third  of  whatever  should 
be  realized  from  the  sale  of  the  lands, — the  mortgage  as  executed 
in  connection  with  the  parol  agreement  was  not  the  creation  of  a 
trust  in  or  concerning  lands  within  the  meaning  of  either  of  sec- 
tions 3391  or  6631,  R.  S.  1894,  nor  was  it  a  trust  **in  goods  or 
things  in  action,**  as  contemplated  by  section  6631,  supra.  The 
only  thing  the  mortgagee  was  to  do  was  to  hold  for,  and  pay 
to,  the  wife  one-third  of  the  proceeds  of  the  sale,  which  was  not 
an  express  trust  in  real  estate,  but  in  the  proceeds  of  sale;  and 
w^here  the  original  agreement  itself  relates  to  the  proceeds  there 
need  be  no  other  promise  after  the  sale  is  made.    To  establish 
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such  trust  it  is  not  necessary  that  the  transaction  should  be  tainted 
with  fraud,  but  it  is  suflBcient  to  bring  the  facts  within  the  rule 
that  (if  the  transaction  would  result  in  fraud  upon  the  wife)  the 
statute  of  frauds  and  trusts  can  not  be  used  as  an  instrument  to 
work  a  fraud.  ^^^ 

3.  Devisee  Acquiring  Property  Upon  Which  a  Trust  is  Impressed, — Lxa- 
bility  /or.— In  such  case,  where  the  mortgagee  had  purchased  the 
lands  at  sheriff's  sale,  according  to  agreement,  but  died  testate  be- 
fore receiving  the  deed  therefor,  having  devised  all  such  lands 

•  to  his  wife,  who  obtained  a  sheriff's  deed  therefor,  with  full  knowl- 
edge of  the  trust,  and  sold  the  same,  receiving  therefor  $8,000,  and 
held  the  same  until  her  death,  although  often  requested  to  pay  to 
the  beneficiary  the  one-third  of  the  purchase-price,  which  she 
neglected  to  do,  the  estate  of  the  mortgagee's  wife  will  be  held 
liable  for  the  trust  interest.  /&. 

4.  Statute  of  Limitations. — Continuing  or  Executory  Trust. — ^The  trust 
being  a  continuing  or  executory  one,  the  statute  did  not  begin 
to  run,  even  after  the  sale,  until  there  was  a  disavowal  of  the  trust 
or  a  refusal  to  perform  upon  proper  demands,  and  the  action  be- 
ing commenced  within  less  than  four  years  after  the  sale,  ii  was 
not  barred.  Ih. 

|{.  Bes  Adjudicata. — Foreclosure  of  Mortgage. — Default. — The  fact  that 
the  wife,  the  cestui  que  trusty  was  made  a  party  to  the  foreclosure 
proceeding,  was  duly  served  with  process,  and  made  default, 
would  not  amount  to  res  adjudicata  so  as  to  debar  a  suit  on  the 
trust  agreement,  where  the  default  was  a  part  of  the  special  agree- 
ment creating  the  trust.  Ih. 

6.  Evidence.— Decedenf 8  Estate. --Permitting  Claimant  to  Testify. — 
Abuse  of  Discretion. — Where  plaintiff's  two  daughters,  competent 
witnesses,  had,  as  the  court  determined,  made  out  a  prima  facie 
case  for  plaintiff,  it  was  not  error,  under  such  circumstances, 
for  the  court,  of  its  own  motion,  to  call  the  plaintiff  to  the  wit- 
ness stand  and  permit  her  to  give  her  version  of  the  transaction 
in  relation  to  the  trust,  the  suit  being  a  claim  against  a  decedent's 
estate.  Jb. 

UNSOUNDNESS  OF  MIND. 
See  pROMisso^RY  Note,  4. 

VARIANCE. 
See  Contract,  2. 

VENDOR  AND  VENDEE. 
See  Evidence,  12,  13, 14. 

VENIRE  DE  NOVO. 
See  Special  Verdict,  2. 

VERDICT. 
See  Appellate  Court  Practice,  10;   Damages,  2;  Interrogatories 
TO  Jury,  3 ;  Pleading,  3. 
1.  deceiving    General    Verdict. — Special     Verdict    Bequested, —  When 
Beversible  Error. — Practice. — When  a  special  verdict  has  been  re- 
cjuested,  the  party  requesting  it  should  object  to  the  court's  receiv- 
ing a  general  verdict,  otherwise  the  right  to  have  a  special  ver- 
dict returned  is  waived.    And  if  the  court  receives  the  general 
verdict  notwithstanding  such  objection,  and  proper  exception  is 
saved,  it  will  be  reversible  error.  Tague  v.  Owens ,  200 
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2.  Negligence,  Presumption  on  General  Verdict, — Interrogatories. — In 
an  action  for  negligence,  the  presumption  is  that  the  jury,  by 
their  general  verdict,  have  found  eveir  material  allegation  of  the 
complaint  to  have  been  proven;  ancl  that  presumption  conclu- 
sively prevails  on  appeal  unless  the  contrary  is  clearly  shown  by 
the  answers  to  the  interrogatories. 

Indianapolis  Union  B.  W.  Co.  v.  Ott,  564 

3.  Interrogatories  Overriding  General  Verdict.— The  special  findings 
override  the  general  verdict  only  when  both  can  not  stand; 
and  this  antagonism  must  be  apparent  upon  the  face  of  the  rec- 
ord beyond  the  possibility  of  being  removed  by  any  evidence,  le- 
gitimately admissible  under  the  issues,  before  judgment  can  be 
given  against  the  party  for  whom  the  general  verdict  was  retained. 

/6. 

VICE  PRINCIPAL. 
See  Master  and  Servant,  1,  2,  3,  4,  6. 
WAIVER. 
See  Appellate  Court  Practice,  2;  Insurance,  3,  6,  7,  11,  13,  22,  23; 
Life  Insurance,  9 ;  Pleading,  2. 
WARRANTY. 
See  Insurance,  12.    . 
WILL. 
**i?evt«c"  and  ^^BequesV  Defined.— The  word  "devise"  usually    re- 
lates to  real  estate  acquired  through  a  will.     It  is  a  pftby  will  of 
real  estate,  and  can  not  be  applied,  with  legal  precision,  to  per- 
sonal property.    A  * 'bequest"  is  a  gift  by  will  of  personal  prop- 
erty ;  but  in  order  to  favor  the  manifest  intention  of  the  testator, 
the  courts  often  construe  the  word  "bequest"  to  mean  * 'devise,*' 
and  "devise"  to  mean  "bequest." 

Rountree,  Admx.,  v.  Pursell,  522 
WITNESS. 
Claimant  Against  Decedents  Estate.  —  When  Competent.  —  Where  a 
claimant  has  been  called  to  the  witness  stand,  and  was  sworn 
and  testified  as  a  witness  for  the  decedent's  estate,  the  barrier 
to  her  competency  as  a  witness  was  removed,  and  she  may  testify 
in  her  own  behalf.  *  Bartlett,  Exr.,  v.  Burden,  419 

XT 
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